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If you have any questions in this regard, please contact the undersigned.
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EX PARTE OR LATE FILED

Mr. William F. Caton
Seaaary
Federal Communications Commission
1919 M Street, N.W. - Room 222
Washington, D.C. 20554

RE: RM-8643

On Monday, July 10, 1995, the Cellular Telecommunications Industry Association (CTIA)
sent the attached letter from Brian Fontes, Senior Vice President for Policy and Administration, to
Mr. Laurence Atlas, Associate Chief, Wireless Telecommunications Bureau of the Federal
Communications Commission.

Dear Mr. Caton:

Pursuant to Section 1. 1206(a)(1) of the Commission's rules, 47 C.F.R. § 1.1206(a)(1), 2
copies of this letter and its attachments are being filed with the Secretary's office.

Attachment
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July 10, 1995

HAND DELIVERED

Mr. Laurence Atlas
Associate Chief
'Mreless Telecommunications Bureau
Federal Communications Commission
2025 M Street, NW, Suite 5002
Washington, DC 20554

Re: Petition for Rulemding Regarding a Plan for
Sharing the Costa for Microwave Relocation
(RM 8643)

Dear Larry:

CTIA
Cellular
Telecommunications
Industry Association
1250 Connecticut
Avenue. NW.
Suite 200
Washington, D.C. 20036
202-785-0081 Telephone
202-785-0721 Fax
202-736-3216 Direct Dial

BrIan F. Fontes
Senior Vice President for
Policy and Administration

As you know, Pacific Bell Mobile Systems (Pacific Bell) recently asked the
Commission to establish a rulemaking to address the mechanism by which the costs
for relocating the incumbent 2 GHz microwave users are to be apportioned among
PCS providers and submitted its own plan for the sharing of those costs by PCS
licensees.' CTIA strongly supports the speedy development and deployment of
new wireless technologies, including PCS, and recognizes that the orderly relocation
of current incumbent microwave users is of paramount importance to achieving that
goal. In comments supporting Pacific Bell's request for a rulemaking on this
important matter, CTIA stated that it would provide more substantive information to
assist the Commission in adopting rules for the most rapid and equitable
mechanisms for relocating microwave incumbents. 2

Last week, CTIA's Public Policy Council, reviewed this issue. VVhile the
details of our position will be refined over the next few weeks, I can now provide an
outline of our position. As you will note, CTIA believes that the Commission can
best facilitate the prompt and equitable relocation of microwave users by rules that
establish appropriate incentives among the affected parties.

see Petition for Rulem8king of P8Ciftc Bet! Mobile Systems Regarding a Plan for Sharing the
Costs of Microwave ReIoC8tion, RM 8643, filed May 5.1995.
2 see Comments of the Cellular Telecommunications Industry Association in RM 8643, filed
June 15, 1995.
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CTIA estimates that PCS licensees will have to relocate approximately 5,100
microwave links, operated by approximately 1,200 incumbent microwave users,
which presently occupy the broadband PCS spectrum (2 GHz band). To "facilitate
rapid implementation of new services in the emerging technology bands," the FCC
established a two-year voluntary negotiation period and a one-year mandatory
negotiation period. 3 During the voluntary period, the PCS licensees and microwave
incumbents are encouraged to negotiate "in good faith" the terms of relocation. If
agreement has not been reached during the voluntary period, then negotiation must
take place during the mandatory period. If negotiations are not completed at the
end of the mandatory period, a PCS licensee may evict the incumbent. However, at
all times the PCS licensee is required to pay for all relocation costs to "comparable"
facilities. 4

The current two-step process for relocation negotiations was arrived at by
compromise. It was beHeved that microwave users in the 2 GHz band should be
given some flexibility regarding the timing of their relocation and that their
reasonable relocation costs should be borne by the PCS providers that would
replace them. It was also intended that pes providers would be able to relocate the
incumbent microwave operations expeditiously and at a reasonable cost.
Unfortunately, it appears that the current process does not provide adequate
incentives for the microwave users to move earlier rather than later. As a result,
PCS providers are confronted with two unacceptable alternatives: exorbitant
demands from incumbent microwave licensees or a three-year waiting period,
accompanied by the obligation to still provide comparable facilities to the microwave
incumbent. Unfortunately, the "cap" proposed by Pacific Bell and others does not
address the critical problem: incumbent users have no incentive to relocate during
the "voluntary" period since they will be fully compensated if they decide to relocate
during the final year.

This situation is a prescription for disputatious negotiations and delayed
deployment of new, competitive wireless services to the consumer. For these
reasons, CTIA will ask the Commission to:

1. Clarify and vigorously enforce its requirement that incumbent 2
GHz microwave licensees negotiate their relocation in good
faith or forfeit their license; and

Third Report and 0ftIer and Memorandum Opinion and Order, ET Docket No. 92-9 (Emerging
Technologies), 8 FCC Red 6589 (1993). Pubfic safety f8cilities fall into an extended plan ofthree
rears voluntary plus two years mandatory relocation.

FCC definition of Ncomparable cosr is vague, but would include engineering, equipment, site,
licensing, acquisition, and testing costs.

2



2. Modify its current relocation negotiation plan (two-year
voluntary negotiation period, followed by a one-year mandatory
negotiation period) to provide incumbent microwave licensees
with an incentive to relocate during the voluntary negotiation
period by requiring microwave licensees to relocate at their
own expense during the mandatory negotiation period.

These proposals are discussed below.

The fCC Must Strengthen Incentives to Relocate During the Voluntary Period

Under the FCC's current relocation negotiation plan, incumbent microwave
users have no incentive to negotiate in earnest during the two-year voluntary period.
Even if a microwave operator receives a reasonable offer during the voluntary
period, the offer may be rejected without significant financial consequence since the
PCS operator must still provide comparable facilities at the end of the mandatory
period. If the PCS and microwave industries are to enter into reasonable and
expeditious relocation negotiations, the microwave incumbents must have an
incentive to move during the two-year voluntary negotiation period.

In Canada, this problem has been avoided by the creation of rational
incentives. Pursuant to the Spectrum Policy Framework developed by the Canadian
government for managing the allocation of spectrum resources and the
reassignment of fixed microwave systems in the 2 GHz bands, the PCS and fixed
service operators are encouraged to negotiate mutually acceptable terms and
conditions relative to the relocation of the fixed microwave incumbents. A two-year
period has been set for the negotiation process. At the conclusion of the two year
negotiation period, the microwave incumbents that have not successfully agreed to
move assume the costs of their relocation. See attachment.

CTIA believes that the FCC, too, can create real incentives for microwave
licensees to relocate early in the negotiation process by incorporating the main
thrust of the Canadian plan, without wholly discarding its own two-year, plus one
year negotiation approach. This can be accomplished by retaining the current
requirement that the incoming pes provider cover the costs of microwave relocation
during the two-year voluntary period. However, if the parties have not reached
agreement within the two-year voluntary period, the microwave user must still
vacate the 2 GHz band, but must do so at its own expense. This approach
equalizes the parties' bargaining power, as well as their desire to negotiate earnestly
and in good faith during the two-year "voluntary" period.

3
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The FCC Must Clarify "Good Faith" Negotiations

Several PCS companies have found that incumbent microwave licensees are
making excessive demands in negotiating relocation terms and conditions. For
example, the FCC has mandated that PCS providers relocate incumbents to
"comparable" facilities. However, the negotiations are hampered by unreasonable
demands. The Commission must clarify and vigorously enforce the requirement
that throughout the negotiation period incumbent microwave users must negotiate in
"good faith" with PCS providers. To that end, the Commission should develop
procedures for PCS providers to seek prompt FCC intervention jf microwave
incumbents fail to adhere to this principle. Moreover, in the event that the
incumbent microwave users do not negotiate in "good faith," the licensee's are
subject to forfeit their licenses pursuant to It 303(m)(A), 312(a)(4), and 312(b) of the
Communications Act. These sections generally grant the Commission the authority
to suspend the license of any operator who fails to adhere to or otherwise violates
the Commission's rules. Falling short of license forfeiture, the Commission can
reduce the status of the incumbents' license from co-primary to secondary. 5

I look forward to discussing these matters with you in greater detail.

Si~~relY,

~1IA\.
Brian F. Fontes

Attachment

The FCC also should tllke this opportunity to clarify the primary rights of the PCS licensee
vis-a-vis secondary rights holders. No procedunlS exist to permit primary PCS licensees to require
secondary licensees cease operations that interfere with PCS operations.
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7. Transition Poliev

7.1 GrlnGrsl principles

The Specttum Policy r:ramework for Canada issued In 1SSZ outlineG, among
other things, tho policy gu;deUnca dealing with the allocation of spectrum fosources
and the dlsp~acementof radio systems. ThQ pollcv steMS that:

The radio freQuency spectrum, as a natIonal public resource, will be
allocllted and planned to adv8noe public poUCy objectives, while
onsurlng B balance between public and private radiaaommunlcatlon
use to benefit the Canedlsn public. The allocatton of and access to
the spectrum wfll be adapted to meet changing user requirements, to
provide spectrum that best meets the needs of the user, and to
facflitate naw Bnd innovative services.

As a guideline tor radio system or services dlsQtacement, the poUay states

A8 a raofo licence does not canfer ownership nor a continued right to
a palttcu'sr radIo frequency, the Department will continue to provide
reB.onBDfe notfce to inform ulera ot any conditions or circumstances
which could result In the dtl"JIIOsmBnt of thetr aervicel or systems to
other benal.

Moreovar, the policy reoonffrms thst there i, no liabilItY or responsibility or
intent bv the OepIJrtment to fln.nct.flv c:ompen.8te spectrUm u..... baing
dlepleced. Fuf'tnermare. 8& new .ervlce& have b••n rnttoCfuC8d, it ha. not been the
prllcttoe of IndustrY canada to uk new radio u.ers to cDmp.nutil aiaUng URi'll
being dilpllCCld. Of cour88. private arrangements may be made betWeen new radio
uasr. and 8xi8ttng user. on 8 vo,unt8ry buls, wtthl" the provisions of the
spectrum transition policy.

The tGrma of the policy at. reinforced by Beation 2.0 of the General
Radio Regulatfons, f118rt II, which provides that the assignment of a
redlo frequency dO.. not confer 8 monopofy on the use of the
frequency or any right of continued tenure.

7.2 Poliey provl,tona for PCS

AI 81'tabfllhed by public coneulQltton, there Is strong support end fnUlrest tor
1:1'18 lmplemematiDn of PeS In the 2 GHz f8nge. AIIo, the public aommema
racetved on DGTP-ooe-94 .upport, with some verl.tIOna of certII'n ••peets, the
general direction Ina rulel ptOPoaed fOr a tranattlon mechanism to take Into
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I!ccount the specific 'fixed stations thet need to be displaced to make fl't1quency
apectrum available. where neeessary, for the ImplementatIon of pes.

InduStry canede has taken the following policy actions as a first step to
accommodate the spectrum reQuirements Qf pes ana fixed services,

The Revision to th9 Cansdlsn Table of Frequency Allocstlons (1994J.
announced In Gazette Notice DGTP..Q05..S4 dBted October 29, 1994, makes
frequency allocations for the Implementation ot mobile service such as pes. The
new fODtnote 035 3 in the Canadien Table establishes the Inter-service provisions
for t.he flxed and moolte allocations In the band 18a0.. '990 MHz.

Industry canada adopted a fUll Revision of thl1 MlcroWIIVfJ Spectrum
UrllaDtJDn PollalsB in the Rsngo of 1-20 GHz wit" 'the publlcatfon of GazettB Notice
OGTP.002·9S on January 21, , 99&. Tha8. policies Inc:lud. the ,•••rrllngement of
fixed mIcrowave banda at 2 GHz to enable the Implementation of pes service.
Also, effective January 21, 1996. " moratorium "88 been pleoed In effsct on any
turther licensing of new fbced mlcrowavs statton. In the bimds 1990-2010 MHz
and 21 10r 2200 MHz, in order to facfll1at8. in due course, the Introduction of
emerging wirelese communicltlonl, tnclucllng future generation, of pSl'8onal
communications. The microwave spectrum policies wtn assist existing m'c:row8va
users to take advantage of the availability of f1'equencle. In the modified fixed
service banas at 2 GHz (OUUlde the frequency spectrum desfgn8tBd for PCS and
me bands Identlffed In the above.men'doned moratorium) and In other 8uiteble
bends Bbove 3 GHz..

As announced in C18Z8tt8 Notice DGTP~O"'94, IndustlY Canada nas put a
moratorium on the licensing of new flxed microwave applications in the band
'850-1990 MHz effective November 5, 1994.

7.3 Transition policy for pes Implementation

•
A Spectrum r,.."sltlDn Pollr:y end the provlslona being adopted In th18

section wtll provide for the rel__ of freQuency IpractrUm for PCS Ivsterns and the
orderfy dlaplecement of fixed 8t8tkJns.

The fOllowing provlllon8 of the Spectrum Trsn$ltlon Policy recognize the
need to provide 8 reasonable pertod of nottflcstfon tor displacement of fixed

J C31 (CAN MJ~ fhaId ........ operadilO in tne bMd 1880-1980 MHz will tine
priority over m. maIIIIIt .... WId , July 1'17. AfW _ d... ...-me... It8IfonII wi( nl.
tD bl d,... whIn IIK••11rY tD .......mpIementIdan of new maDIll IVlllmlIUCh II
petlon.' communfGnoN. The dC..-wmant at ffxad sta1fan••• wei, .. 1he ImyMmlftUltion crt
new mobile evtItlma wta be aovemed by 8P8CtI"Um utifiUtion oalicia••
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st8tlOns and the need to introduce pes in the marKetp!aco In the earUest time
frame. Moreover, the provisions outline a "where necessary" displacement
approach which links the relocation of fixed stations to the pes service
Implomantlltlon and spectrum reQuirements.

7.4 Transition provfaJons for licensed pes

The following provlsJona apply to the dlS,;llaeement of fixed stations to
provide spectrum for licensed pes systems:

a) NotIfication for displacement of speclflc frequency assignments of fixed
stations to meke spectrum, where necessaryr available in certain geographical
are88 wUl begin to be a.rved after pes IIcenc.l hev. been awarded. 'ndulUY
canada will Issue a sst of operating guidelines. in the near futura, outlining the
dlsplacoment proC8S8 Bnd the related spectrum sharing crfterls far coordination.

b) The diSf)Jacement of frequGncy ,ssignments of fixed Btsdanli and the date
Indloated in the nottftCltton will be based on the freauency spemrum n.e....ry for
the Implementation of PCS. PCS ooerstors will ensure 'thet suah dlsplacernents,
InCluding datal, are anneal to maet the pes service dates and m8t reeaonable
frequency spectrum altllrnstives do not exist.

c) For any fixed frequency assignment subject to diaptaoemant, the nottfication
period wfll be a miniMum of 4 yea'" fOr microwave eqc.dpment that has be."
Iioensed for 10 years or feas at the time of the notfflcatfon, with the e~eptJDn of
frequency aalgnments authorized to pes licensees and their afflU", (as referred
to ••,Iiet In thla document) f and the caUular carriers, In which CM•• minimum
notification period of 2 v_re will applv. Frequency sseignment8 for which the
microwave equlpmem ha. been licensed for more th8n 10 V811f8 at the tJrne of
notlflcatfon will be given 8 mInimum notification periOd ot 2 yeatS. Earn.r
dl8placement mllY be achieved through mutualegreements betWeen PCS
operator(8J and the affected fbc8d statton operator(s), '

dJ The fixed .tatIon opetetDr will C8888 the operation of the identified
frequency .a.lgnment'l) on or befOre ttle dlaplacemem daW Indicated in the 18tV8d
notfflcatlon. In acca,dance with footnote C38 in the Canlefl." Table of Fr8quency
Allocationl, 8 flxed stIIUon lteenaee wfl( not be required to dlspleca frequency
•••'snmenta before JulY 1. 1997.

at In the event 8 PCS aperltDf identifies 8 ne.d to defer 8 notified dlaplaoerNnt
dElte, an .amendment to the notice of displacement shoUtd be ISlued at leut 1 year
prior to the dllptacement dlte In effect.
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f) The pes and fixed service operators are encourtaQOd to negotiate mutuplly
accBptable dlsplaoement datsG wttntn the provisions of section Cl above. lndu&try
Canada will retain oversight of the dIsplacement procass and will Gsstst. where
appropriate. affected fixed operators In Identifying new replecement freQuency
aSSIgnments.

Some pes (leens_cas may also be operators of fixed stations with freQuency
assignments In the band 1850-1990 MHz. IndustrY canada "... ..:y take certaIn
necessary action, Including the IncQrporation ot specific pes licence conditions
sddr•••tng the dleplscem8nt of sUCh-:Ilmquencv 8sstgnmerits, In order to foster a
level ph,Wlng field amongst the Iicen8ed pes operators and to make available the
necessary spectrum. As an example, prior to providing :service in a specific area, a
pes IIconDGe may be reQuired to cease operatton of these of tta fix.a statton
freQuency assignments -met woujd prBVDnt me timely Introduction of the eerv/ao in
thst Bres by other licensees. Also. It would be expected that existing fhced 6tation
operator. witt sat In good faith to accommodate pes

It should ba noted that a stgnlficant daiav in the use of feieased frequency
spectrum bV PCS licensees, attar the dlsplaoement date, will' be viewed by Industry
Canede a8 a .erioul breech of service commitment, oarticulerly if fixed stations
were displaced prematurely.

Industry C8neda will manitor the effBettveneaa oftfte apocavm policy
provlalana related to the d'.pl.cement of fixed avauma. Chang.. to th•••
pravlaJone may b. made to ensur. thlJt the oontfnued 8v8118bllH.y of apectrum for
pes services Is accomplished In the most efficient manner.

7.6 Oevelopmont of transition provisions for licence exempt pes devlcs&

The Implemema'tton af licence exempt PCS devices can provide an
opportunity to dev.'op and Implement naw innov8UVe "",,*. The wlllingn... of
CanadIan IndulVV to aettvely develop an approach to encourag_ the r.laue of
frequency spectrum will be a strong indicator of the inusreat of canadian Industry
to be more thin Importers but also manufactU,ers of PCS d8Vl~ea.

In(tlalfv there may be suffloient frequency spectrUm unused In caruin
geographicale,... ln the frequency bend 1910-1930 MHz to introduce non..
nomadlo licence exempt dlVlcea. ("Non-nomadlc" refers to a device whose
Ipectrum u..ge Ga" b. Idantffled lind QQntroll8d In 8 giwn ......) In aame .,.••, It
may be poutble to coordinate the tntroduettan of SUCh d8Ylcu wath 8xlatfng fbced
stations.

The operation of nomadic licence exempt pes devic8s may not be feasible
until conttguoUilub-banda of spectrum are mad. svallablt country-wide.
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Industry Canada ballevss that :an industry organization should be established
with 8 mandate to facilitate tne orderly Introduction of licence exempt pes devices
In canada. Such an organization would be responsible for most aspects of the
trsnsltlon proeess Including the following:

• The development of recommendations to Industry Canada regarding the
displacement of frequency assignments ot ftxsd stations, scro.& Canada or
In specific 13reali, In accordance with a business plan end a 58t of transition
rules. (The transftlon rules for licence exempt pes will be established by
Industry Canada). >,1',

• The Identification of sp,effle suJ)-bandsf and operating conditions, in
populeted .reas where non~nomadlcdevices could operate w1~hout oausing
interference to fixed stations.

Industry Canada Is currentty seekIng the vIew of industry on the structure
end operating mandate of such an industry organization,

8'.. Interconneetfon Between TeleCOiilinunicatfona NetwOrks

It is expected thet many ••rvtc8. authottad purauant to this policy win
require Interconnection to the public awitched tefephone network. The CRTC, and
In Sa8katohewen, the relevant provincial autftorfty, are responsible for 8Pprovfng
the terms end conditions of lmerwnneetion for access to the public switched
telephone netWork.

Interconnection stand.tal Ilmllar to 16-01 (lnteroanneatlan of cellular radio
sv_terN and common carner sy8tIJrnlJ will be required to fac'lIUrtIt the
Interconneetfon wtth pubffo swltahad networkl. The Terminal Attachment Program
Advtaory Cotnmtttee {TAPAC, win be required to develOp the. standard••

111ere ara also IIkelv to be .opportunlties tor Interconnection betWeen the
feollltiel construoted for PeS and networks other thin the public awitohed
telephone netWOrk. Pt'opa...a which enhanet comrnunioStto". C8P8blllttea while
ratlon8Uzing 'nfnlltructur. tnv.t"Mnt will be encaunlged. A8 noted abOve. on.
meena of effecting such t8'd0n8llZ8t1on may be through the use of rea., by either
offering to ,.., oapeolty on me PCS facilltt.. to be conatl'Ueted or by arranging
for ttle use of (lome part on eXlstfng facilities.

TOTR.. P. 06/06


