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July 11, 1993
Mr. Willam F. Cator RECEIVED 2027850721 Fax
ectetary - - 202-736-3256 Direct Diel

Federal Communications Commission ”m_’ 1 1”5
1919 M Street, N.W. - Room 222 ~ Vmw Pre:dont cmm
Washington, D.C. 20554 FEDERAL COMMUNICATIONS COMMISSI0H: Reguiatory Policy and Law

OFFICE OF SECRETARY
RE: RM-8643
Dear Mr. Caton:

On Monday, July 10, 1995, the Cellular Telecommunications Industry Association (CTIA)
sent the attached letter from Brian Fontes, Senior Vice President for Policy and Administration, to
Ms. Regina Keeney, Chief, Wireless Telecommunications Bureau of the Federal Communications
Commission.

Pursuant to Section 1.1206(a)(1) of the Commission's rules, 47 C.F.R. § 1.1206(a)(1), 2
copies of this letter and its attachments are being filed with the Secretary's office.

If you have any questions in this regard, please contact the undersigned.

Sincerely, N
R SCA

Randall S. Coleman
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July 10. 1985

HAND DELIVERED

Ms. Gina Keeney

Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, NW, Suite 5002
Washington. DC 20554
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CTIA

Cellular
Telecommunications
industry Assaciation
250 Connecticut
Avenue. N.W.

Suite 200

Washington. D.C. 20036
202-785-0081 Telephone
202-785-0721 Fax
202-736-3216 Direct Dial

Brian F. Fontes
Senior Vice President for

Re: Petition for Rulemaking Regarding a Plan for Policy and Administration
Sharing the Costs for Microwave Relocation
(RM 8643)

Dear Gina:

As you know, Pacific Bell Mobile Systems (Pacific Bell) recently asked the
Commission to establish a rulemaking to address the mechanism by which the costs
for relocating the incumbent 2 GHz microwave users are to be apportioned among
PCS providers and submitted its own plan for the sharing of those costs by PCS
licensees.” CTIA strongly supports the speedy development and deployment of
new wireless technologies, including PCS, and recognizes that the orderly relocation
of current incumbent microwave users is of paramount importance to achieving that
goal. In comments supporting Pacific Bell's request for a rulemaking on this
important matter, CTIA stated that it would provide more substantive information to
assist the Commission in adopting rules for the most rapid and equitable
mechanisms for relocating microwave incumbents

Last week, CTIA’s Public Policy Council. reviewed this issue. While the
details of our position will be refined over the next few weeks, | can now provide an
outline of our position. As you will note, CTIA believes that the Commission can
best facilitate the prompt and equitable relocation of microwave users by rules that
establish appropriate incentives among the affected parties.

See Petition for Rulemaking of Pacific Bell Mobile Systems Regarding a Plan for Sharing the
Costs of Microwave Relocation. RM 8643, filed May 5 1995

See Comments of the Celiular Telecommunications Industry Association in RM 8643 . filed
June 15, 1995.



CTIA estimates that PCS licensees will have to relocate approximately 5,100
microwave links. operated by approximately 1200 incumbent microwave users.
which presently occupy the broadband PCS spectrum (2 GHz band). To “facilitate
rapid implementation of new services in the emerging technology bands.” the FCC
established a two-year voluntary negotiation period and a one-year mandatory
negotiation pc—:‘riod,3 During the voluntary period. the PCS licensees and microwave
incumbents are encouraged to negotiate “in good faith” the terms of reiocation. If
agreement has not been reached during the voluntary period, then negotiation must
take place during the mandatory period. If negotiations are not completed at the
end of the mandatory period. a PCS licensee may evict the incumbent. However, at
all timesdthe PCS licensee is required to pay for all relocation costs to “comparable”
facilities.

The current two-step process for relocation negotiations was arrived at by
compromise. It was believed that microwave users in the 2 GHz band should be
given some flexibility regarding the timing of their relocation and that their
reasonable relocation costs should be borne by the PCS providers that woulid
replace them. It was also intended that PCS providers would be able to relocate the
incumbent microwave operations expeditiously and at a reasonable cost.
Unfortunately, it appears that the current process does not provide adequate
incentives for the microwave users to move eariier rather than later. As a result,
PCS providers are confronted with two unacceptable alternatives: exorbitant
demands from incumbent microwave licensees or a three-year waiting period,
accompanied by the obligation to still provide comparable facilities to the microwave
incumbent. Unfortunately, the “cap” proposed by Pacific Bell and others does not
address the critical problem: incumbent users have no incentive to relocate during
the “voluntary” period since they will be fully compensated if they decide to relocate
during the final year.

This situation is a prescription for disputatious negotiations and delayed
deployment of new, competitive wireless services to the consumer. For these
reasons, CTIA will ask the Commission to:

1. Clarify and vigorously enforce its requirement that incumbent 2
GHz microwave licensees negotiate their relocation in good
faith or forfeit their license; and

3 Third Report and Order and Memorandum Opinion and Order, ET Docket No. 92-9 (Emerging
Technologies), 8 FCC Red 6589 (1993). Public safety facilities fall into an extended plan of three
years voluntary plus two years mandatory relocation.

FCC definition of “"comparable cost” is vague, but wouid include engineering, equipment, site,
licensing, acquisition, and testing costs.
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2. Modify 1its current relocation regotiation plan (two-year
voluntary negotiation period. followed by a one-year mandatory
negotiation period) to provide incumbent microwave licensees
with an incentive to relocate during the voluntary negotiation
period by requiring microwave licensees to relocate at their
own expense during the mandatory negotiation period.

These proposals are discussed below.

The FCC Must Strengthen Incentives to Relocate During the Voluntary Period

Under the FCC’s current relocation negotiation plan, incumbent microwave
users have no incentive to negotiate in earnest during the two-year voluntary period.
Even if a microwave operator receives a reasonable offer during the voluntary
period, the offer may be rejected without significant financial consequence since the
PCS operator must still provide comparable facilities at the end of the mandatory
period. if the PCS and microwave industries are to enter into reasonable and
expeditious relocation negotiations, the microwave incumbents must have an
incentive to move during the two-year voluntary negotiation period.

In Canada, this probiem has been avoided by the creation of rational
incentives. Pursuant to the Spectrum Policy Framework deveioped by the Canadian
government for managing the allocation of spectrum resources and the
reassignment of fixed microwave systems in the 2 GHz bands, the PCS and fixed
service operators are encouraged to negotiate mutually acceptable terms and
conditions relative to the relocation of the fixed microwave incumbents. A two-year
period has been set for the negotiation process. At the conclusion of the two year
negotiation period. the microwave incumbents that have not successfully agreed to
move assume the costs of their relocation. See attachment.

CTIA believes that the FCC, too, can create real incentives for microwave
licensees to relocate early in the negotiation process by incorporating the main
thrust of the Canadian plan, without wholly discarding its own two-year, plus one-
year negotiation approach. This can be accomplished by retaining the current
requirement that the incoming PCS provider cover the costs of microwave relocation
during the two-year voluntary period. However, if the parties have not reached
agreement within the two-year voluntary period, the microwave user must still
vacate the 2 GHz band, but must do so at its own expense. This approach
equalizes the parties’ bargaining power, as well as their desire to negotiate earnestly
and in good faith during the two-year “voluntary” period.



The FCC Must Clarify "Good Faith” Negotiations

Several PCS companies have found that incumbent microwave licensees are
making excessive demands in negotiating relocation terms and conditions. For
example, the FCC has mandated that PCS providers relocate incumbents to
“comparable” facilities. However, the negotiations are hampered by unreasonable
demands. The Commission must clarify and vigorously enforce the requirement
that throughout the negotiation period incumbent microwave users must negotiate in
‘good faith” with PCS providers. To that end. the Commission shouid develop
procedures for PCS providers to seek prompt FCC intervention if microwave
incumbents fail to adhere to this principle. Moreover, in the event that the
incumbent microwave users do not negotiate in “good faith,” the licensee's are
subject to forfeit their licenses pursuant to §§ 303(m)(A), 312(a)(4), and 312(b) of the
Communications Act. These sections generally grant the Commission the authority
to suspend the license of any operator who faiis to adhere to or otherwise violates
the Commission’s rules. Falling short of license forfeiture, the Commission can
reduce the status of the incumbents’ license from co-primary to secondary. >

| look forward to discussing these matters with you in greater detail.

Sinczrew'

Brian F Fontes
cc: Lawrence Atlas

Attachment: Transition Policy for PCS Implementation
(Excerpted from The Spectrum Policy Framework for Canada)

3 The FCC also should take this opportunity to clarify the primary rights of the PCS licensee
vis-a-vis secondary rights holders. No procedures exist to permit primary PCS licensees to require
secondary licensees cease operations that interfere with PCS operations.
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7. Transition Policy
7.1 Ganergi principles

The Spectrum Rolicy Framawork for Canada issued in 1982 outlines, among
other things, the policy guideiines dealing with the sllocation of spectrum resources

and the dispiacement of radio systams. 7 he policy states that:

The radio frequency spectrum, as a national public rasource, will be
allocsted and planned to advance public poilcy objectives, while
ensuring a belance batwaen public 8nd private radiocommunication
use to benefit the Canedlan public. The allocation of and access to
the spectrum wiil be adapted t0 meet chenging user reguirements, 10
provide spactrum that best meets the needs of the user, and to
factlitate naw and innovative sarvices.

As a guideline for radio systemn or services diapiacement, the policy states
that:

Ag a radio licence does not confer ownership nor a continued right to

a particuiar radio fraqguency, the Department will continug to provide

reasonable notics to inform users of any conditions or circumstances

which could result in the displacemant of their garvices or systams to

athar bands.

Moreovar, the polley raconfirms that there is no llability or responsibility or
Iment by the Departmant to financially compensate spectrum users baing
displaced. Furthermore, as new services have been introduced, it has not been the
practice of Industry Canada to agk new radio ugers 10 compensate axisting usars
being displacad. Of courses, private arrangemsnts maey be made betwasn new radio
users and aexisting users on a voluntary basis, within the provisians of the
gpectrum transition policy.

The tarms of the policy ara reinfarced by section 20 of the General
Radio Reguilations, Part i, which provides that the assignment of a
radio fraquency doas not confer @ monopoly on the use of the
frequancy or any right of continued tenure.

7.2 Policy provisions for PCS

As established by public consuitation, there is strong support and interest for
the iImpiementation of PC8 In the 2 GHz ranga. Also, the public commenta
racsivad on DGTP-008-94 support, with some variations of certain sspacts, the
generat direction and rulas propogad for a transition mechanism to take into



account thae specific fixed stations that need to be disolaced ta make freaguancy
spactrum gveailebie., where nacgssary, for the impiemsntatian of PCS.

industry Canade has teken the fallowing poilcy actions as a first atep t©
accommodate the spectrum raguirerments of PCS ano fixea services.

The Revision to the Cenedian Table of Frequency Allocations [1884],
snnounced In Gazette Notice DGTP-005-34 dated Octoner 28, 1394, makes
frequency ailocations for the implementation of mobiie service such as PC8. The
new footnote C35 2 in the Canadien Tabie establishaes the inter-aervice provisions
for the fixad and mobile sllocations in the band 1860-1980 MHz.

industry Canade adopted a full Revisian aof the Microwave Spectrum
Utilfeation Poliales in the Range of 1-20 GHz with the publication of Gazetta Notice
DGTP-002.85 on January 21, 1886. Thase policies include the re-arrangamant of
fixed microwave bands at 2 GHz to enable the Impiemantation of PCS sarvice.
Also, effective January 21, 1985, a moratorium has been placed in effact on any
further licensing of new fixed microwave stations in the bands 1890-2010 MHz
and 2110-2200 MMz, in order to facliltate, in due course, the introduction of
amerging wireiass cammunications, including future generatigns of persanal
communications. The microwave spectrum policies will assist existing microwave
users to take advantage of the availability of frequencies in the modified fixed
servica bands at 2 GHz (outeide the fraguency spectrum designated for PCS and
the bands ldentified in the above-mentloned moratorium) and in othar suitable
bands above 3 GHz.

As announced in Gazetts Notice DGTP-008-94, industry Canada has put 8
moratorium on the licensing of new fixed microwave applications in the band
1850-1990 MHz effective November 5, 1994.

7.3 Transition policy for PCS impiementation

[}
A Spectrum Transition Polfcy end the provisions being adopted In this
section will provide for tho relsase of frequency spactrum for PCS systems and the
orderly displecement of fixad stations.

The foliowing provisions of the Spectrum Transition Policy recognize the
need to provide a reasonable pariod of notification for disgiacement of fixed

} C3B (CAN 84) Existing fixed stations operating in the band 1860-1990 Mz will heve
priofity over the mobile servics untl 1 July 1987. After this date, spectfio fixed stations will need
to be dispisced whare necasssry to anshis the implementstion of new mobile systams such os
personel communicatons. The displecemant of fixed stations as well as the implomentation of
naw maobile systams wiil be governed by spectrum utilization policias.



stations and the nead to introduce FCS in the marKeioiacs in the eariiest time
frams. Moraover, the provigions cutline 8 "where necessary” diggiacamant
approach which links the relacation of fixeq stations 10 the PCS service
impigmantation and spactrum raguirementsa,

7.4  Transition provigions for licensed PCS

The following provisiona epply to e digplacament of fixad stations to
provide spectrum for iicansed PCS systoms:

a} Notification far displacement of specific frequency assignments of fixad
stotions to make spectrum, where necessary, available in certain geographical
araas will begin to be served after PCS licances have heen swarded. Industry
Canads wiil issue a sat ot opaerating guidelines. in the near future, autlining the
displacament process and the relgtad spectrum sharing criteris for coordination.

b) The displacement of fraquency assignments af fixad stetons and the date
indloated in the notification will be based an the frequency spactrum necessary for
the implementation of PCS. PCS operstors will ensure thet such dispiscements,
Inciuding dates, are critical to meet the PCS service dates and that ressonabie
frequency spectrum aiternatives do not axist.

G For any fixed frequency assignment subject to dispiacament, the notification
period will be a minimum of 4 years for microwave aquipmant that has basn
licansad for 10 years or {ess at the time of the notification, with the excaption of
frequency assignments authorized to PCS licensees and their affillates (as referred
to earlier In this document), and the callular carriers, in which case a minimum
notitication period of 2 yaars will apply, Frequency assignments for which the
microwave aquipment has been licensed for more than 10 years at the time of
notification will be given a minimum nottication pericd of 2 years. Earlier
displacement may be achisved through mutusl agreements betwesn PCS
operator(s) and the affected fixed station operator(s.

d) The fixed station aperator will cease the aperation of the identified
frequancy assignment(s) on or batore the dispiacement date indicared in the served
notification. in accordance with footnote C35 in the Canadisn Table of Frequency
Allocations, a fixed station licengee wili not be required to displace fraquancy
assignmenta before July 1, 1997,

a) in the avent a PCS opsrator identifies a need to dafer a notified displacemsnt
date, an.amendment to the notice of displacemsnt shauld be issued at least 1 year
priar to the displacement darte in effect.
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fi The PCB and fixea service operatars gre ancouraged 10 negotiste mutusily
accoptabie digplacement datag within the provisions aof section ci above. Industry
Canada will retain oversight of the displacemant process and will assist, wners
appropriste, affectad fixed opergtars in identifying new repiacemsant fraquency
ggsignments.

Same PCS licensees may also be operators of fixed stations with freguency
assignments in the band 1860-1990 MH2. industry Canada may take certain
necessary action, inciuding the incorparation of specific PCS licence conditions
addressing the displacement of such-frequency assignmants, in ordar to fostar a
ievel playing fiald amongst the licernsed PCS operators and 10 make avaliable the
necessary spactrum. As an example, prior to providing service in 8 apecific area, a
PCS licensae may be required to cease aparation of those of it8 fixed station
frequency assignments st wouid prevent the timely intraduction of the service in
that area by other licensees. Alsg, It would be expected that existing fixed station
operators will et in good faith to accommodate PCE.

It should ba noted that a significant delay in the use of released frequency
gpectrum by PCB licensegs, after the displacement date, will be viewed Dy industry
Canade as a serious breach of service commitmant, narticularly if fixed stations
ware dispiaced prematurealy.

Industry Ceneda will monitor the effectiveness of tha spactrum policy
provisions reiated to the displacamant of fixed systems. Changes to these
provisions msy be maede to ansurs that the continued svaliability of gpectrum for
PCS services !s accomplishad in tha most efficient mannar.

7.6 Davelopmant of transition provisions for licence axampt PCS devices

The implementatian of licence exeampt PCS devicas can provide an
opporiunity to davelap and implemsnt naw innovative services. The willingneas of
Canadlan industy to actively davalop an approach to ancourage the reiease of
fraquency spectrum will be a strang indicatar of the intarest of Canadian industry
to be more than imparters but also manufacturars of PCS devices.

Initially thare may ba sufficiant frequency epectrum unused in certain
geographicsl areas in the freguency band 1910-1330 MHz to intraduce non-
namadig {icance exempt daevices. ("Non-nomadic” refars to 8 device whaose
spectrum usege can be ldentified and controlled in a given area.) In some areas, it
may be possibie to coordinate the intradugtion of such devices with sxisting fixed

stations,

The operation of nomadic licence exempt PCS devices may not be feesible
until contiguous sub-bands of spectrum are made avatlable country-wide.
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Industry Canada bsliaves that an industry organization shouid be estabiished
with a8 manaate to facilitate the arderiy introguction of licence exempt PCS devices
In Canada. Such an organization would ba responsibie for most aspects of the
transition process including the following:

L The davelopmant of racommendsations to Industry Canada ragarding the
dispiscement of frequency assgignments of fixed stations, acrass Canada or
In specific areas. in accordance with a business plen and a set of transition
rules. (The transition rules for licence exempt PCS will ba established by

industry Canada). e

o The identification of specific sub-hands, and operating conditions, in
popuisted areas where non-nomadic devices could operate without causing

interterence to fixed stations.

Industry Canada Is currently seeking the view of industry on the structure
8nd aperating mandate of such an induetry organization.

8. interconnection Between Teafecormmunications Networks

it is expected that many servicas authorized pursuant to this policy will
require intarconnaction to tha public switched telephone network. The CRTC, and
in Saskatchewan, the relevant provinciel authority, are respansible for approving
the terms and conditione of interconnection for access to the public switched
telephone network.

interconnaction standards similar to (6-07 (Interconnection of celluiar radio
systems and common carrier systems} will be required to facilitate the
interconnection with public switched networks, The Terminal Atachment Program
Advisory Committea (TAPAC) will be required to develop these standards.

There are also likely to be apportunities for Intarcannection hetwean the
faollities constructed for PCS and networks ather than the public switched
telaphaone network. Proposgis which anhance communications capabiiitiss whilg
rationaiixing Infrastructure investment will be sncouraged. As noted abovs, one
menns of sffecting such rationmilzation may be through the uase of resale, by sither
offaring to rarell capecity on the PCS faciiities to be constructed or by arranging
for the use of (some part of} existng facllities.
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