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1. In this Sixth Report and Order, we modify our competitive bidding roles for the "c
block") of Personal ComnuJications Setvices in the 2 GHz band (broadband PeS) to
eliminate race- and gatder-blSed provisions that we believe raise IesaI uncertainties in the
aftelIlIath oftbe St.Jpftme Court's decision in Adarand Constructors, Inc. v. Peifa.2 We take
this action to accomplish three goals: (1) promotion of rapid delivery of additional
competition to the wireless n&'ketplace by C block licensees; (2) reduction of the risk of
legal challenge; and (3) minimal disruption to the plans of as many applicants as possible

lThe ."C block.". consists of. 493 30 MHz Besic Trading Area lBTA) licenIes alkated to the broIIdband Personal
Corm1UnicItions Service 1Ir'C!) . . .A-....__ .1895-1910 MHz oaired widt.'. 1975-1990.MHz. The
Conunission aJ,located a teiia'lor~pCS~ bIodcs for auc" The" . broadband
PCS frea~ blocks are the A and B blocks (consistingof 102 30 MHz~niding ~A) licenses)
and the D, E and F blocks (each consisting of 493 10 MHz BTA licenses).

2115 S.Ct. 2097 (1995).
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who were in advanced stages of planning to participate in the C block auction when Adarand
was armounced.3 While taking action to ensure that the auction commences quickly, we also
want the maximum number of existing business relationships fonned under our prior rules
and in anticipation of the C block auction ~ including those of women and minority
applicants -- to remain viable.4 We emphasize that our action today does not indicate that
race- and gender-based provisions at issue here could not be sustained without further
development of the record. Nor do we believe that such measures generally are inappropriate
for future auctions of spectrum-based services.5 We are considering the means we should
take to develop a supplemental record that will support use of such provisions in other
spectrum auctions held post-Adarand.6

ll. BACKGROUND

3See Further Notice at ~ 10, n.32. See also Michigan Telecommunications Comments at 1 (indicating that
additional delays and legal uncertainty would effectively deny designated entities, especially small businesses and
minority- and women-owned businesses, a meaningful opportunity to participate in C block); CIRI Comments at
23-24 (stating that existing business relationships are likely to survive absent significant delay of C block
auction); U.S. Airwaves Comments at 3 (encouraging acceleration of C block auction); Chase
Telecommunications Comments at 1 (believes that better COW'Se of action for the Conunission post-Adarand is to
move forward quickly); Airlink Comments at 3-4 (contends that each delay increases competitive disadvantage
experienced by successful C block bidders). See eg. Letter from Sandra Goeken Martis, Wireless Works, Inc. to
Cathy Sandoval, Office of Communications Business Opportunities, FCC (June 16, 1995); Letter from Curtis
White, President, Allied to Regina M Keeney, Chief, Wireless Telecommunications Bureau, FCC (June 20,
1995; Letter from C. Steven Lucero, President, United Americas Network to Regina M Keeney, Chief, Wireless
Telecommunications Bureau, FCC and Kathleen O. Ham, Chief, Auctions Division (FCC) (June 20, 1995. See
Appendix C for a list of comments filed in response to the Further Notice in PP Docket No. 93-253 and the
acronyms used to cite commenters.

4See e.g., Letter from Sherrie Marshall, United Wireless LLC to Reed Hundt, Cha.innan, FCC (June 15, 1995);
COO Comments at 23-24 (stating that existing business relationships are likely to survive absent significant delay
of C block auction).

5See Public Notice,"~ for Cormnents in 900 MHz SMR Proceeding," June 30, 1995 (seeking comment on
A~ands irry>act on the designated entity provisions contained in the proposed 900 MHz Srvm.. competitive
blddmg rules).

6Some commenters suggest vvays in which the Commission could develop a supplemental record. See e.g.,
Allied Comments at 4 (suggests conducting comprehensive fonnal study or assessment considering existing and
future spectrum-based services and the capital demands associated with them); Minority Business Enterprise
Comments at 3-5 (suggests perfonning a disparity study); Chase Telecommunications Comments at 2-3 (suggests
a full examination into how past discrimination denies minorities access to the capital and technology
infrastructure necessary for spectrum-based services such as PeS); General Wireless Comments at 3 (discusses
utilizing hearings, studies or other similar methods to develop a supplemental record); Letter from James A
Casey representing, Indian Tribes to Reed Hundt, Chainnan, FCC (June 15, 1995). But see, NABOB Comments
at 9-11 (stating that present Commission record for C block auction rules would support race- and gender-based
preferences even under a strict scrutiny standard of review)
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2. J 'lid" nt Qt,w*'im tWiet In the 0JImibI.B BudFt ReconciIiItion Act
of 1993,7 Congn=ss UInized the competitive biddiIII of~ stl'Vict'S and
mandated that smallluia-, rural~~ at...... owned by
members ofminority pIpS. and womm (ooIlectively known as "dlsipted cDitialtl ) be
ensured the opportunity to J&ticipate in the puvision of such services.8 In the Fifth Report
and Order, in PP Docket No. 93-253, we ...-s «Wi' ..~ biMng tules desianed to
encot.nFdai~aity~ in bnwhRd PCS.9 Specificaily, we eabIished
"~' blocks" (the C and F h,.racy bIodas IIIooIted iIr~ PCS) for
which eligibility is limited to iMivicII.-Is IIId a1tieim ... a adIin ....me.1O We also
adopted spacial JXUVisic- - tuIiI••es 0WRrJCl by 11WI·e.s of l1Iioority groups (X' womm
and we analY2*l tbIir '*"IIitWi<Nii1y td_.dIe "i._.1" Se IIIUIiny" stmdIId of review
artic ul8ted in Metro~ Inc. v. FCC, 497 U.S. 547, 564-S6S (1990).11 We made
subsequent cIww:a to the "epteneurs' block rules and spacial provisions for desigrtlted
entities in the rzfth MJ&O.12

3. IW.", wd A'1ftioo SdwNk:. On MEh 15, 1995, in response to a request
filed byT~ E1earonic axp. (fEe) aI......our~PCS~ve
bidding N1es violated equ8l protectim principles \BIder the a.dIIIfion, the U.S. Court of
Appe8ls f<r the DisIrid of CoMRbia CiraJit __ IE 0firJIr -,1hIt "those portims" of
the Commissian's G*r "fIlIbIisbing miIoity inti ....p••.., the C block auction
~loying those plefttalOeS, and the ~lieatioo process foc that auction shall be stayed
pending completion ofjudicial review."1 As a result, the C block auction, then scheduled to

'Pub. L. No. 103-66, Trtle VI, § 6002(b), 107 S1at. 312 (1993) (Budget Act).

147 U.S.c. § 309GX4)(D); St!e aJ.ro ;d § 309(jX3)(B).

9~R.pqrt aIIIi 0Wr, PP DDcbt No. 93-253, 9 FCC RQd 5532 (1994) (li@ &IOi. 1WQA FIMI.
~~ t11Id Odr, 10 FCC Red 403 (FIjIh A«lfO), erraI7In, 60 Fed. Reg. 5333 (1995).

1°47 CFR § 24.709(a).

liS. • MO, 9 FCC W 5532, 5537; s« abo, SIIcotttJ~ aIIIi ()drl 9 FCC Red 2348, 2398-99 (1994).
In lMIio. Bmrit~dIeS¥ ~OUt held 1hIt die ee-iIiIIian's millatity p.:-&+._ for ........,
exclusive~ -= IMII new mdio a'1lIIeYisioo bnJMcast lIIIIUoaI iad its ... . ,. propm .~

~remedial in the.. of h.O.... desitDed to.~'F '. victims of ..... perna.... a' soCieIal
~1&"':'""8"". ) were corIIlituaoIIal "tod;.tlhat~ gen'e • ~teIital~ within the
~ of Congress and are substantially related to achieVement o~jectives." MetrO Broot:Icmting, 497
U.S. at 565.

12See Fifth M?&O, 10 FCC ROO at 418-433,438-446, emltum, 60 Fed. Reg. at 5334-5336.

13Telephone Electronics Corp. v. FCC, No. 95-1015 (D.C. eir. Mar. 15, 1995) (Older granting stay).
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commence 75 days after the March 13, 1995 close of the A and B block auction,14 was
postponed. IS The comt's stay was subsequently
lifted on May 1, 1995, pursuant to lECs motion, after mc decided to withdraw its appeal.16
The Commission established August 2, 1995 as the new auction date. 17

4. On June 12, 1995, three days before initial short fonn applications (FCC Fonn
175) for the August 2nd C block auction were due, the Supreme Court decided Adarand. The
Supreme court decided to ovenule Metro Brootkasting "to the extent that Metro Brootkasting
is inconsistent with" Adarands holding that "all racial classifications ... must be analyzed by
a reviewing court under strict Scrutiny."18 As a result of the Adarand decision, the
constitutionality of any federal program that makes distinctions on the basis of race must
serve a compelling governmental interest and must be narrowly tailored to serve that
interest 19 By Public Notice released June 13, 1995, the Commission postponed the C block
auction again in order to give interested bidders and the Commission time to evaluate the
impact of Adarand.20 We later established an August 29, 1995 date for the auction?1

5. Further Notice Q[Pmposed RWe..Making. On June 23, 1995, we adopted a Further
Notice ofProposed Rule Making, in which we identified four race- and gender-based
measures in our C block auction rules and two similar provisions in our commercial mobile
radio service (CMRS) and broadband PeS rules that were affected by the Court's ruling in

14The Commission recently completed its auction of the 99 A and B block licenses. See Public Notice,
"AnnOWlCing the Wmning Bidders in the FCes Auction of 99 Licenses to Provide Broadband PeS in Major
Trading Areas; Down Payments Due March 20, 1995," March 13, 1995.

ISPublic Notice, "FCC Announces Changes in Short Fonn and Auction Dates for 493 BTA Licenses Located in
the C Block for Personal Communications Services in the 2 GHz Band," April 26, 1995.

16Te/eptwne Electronics Corp. v. FCC, No. 95-1015 (D.c. Cir. May 1, 1995) (order granting dismissal of petition
for review).

17Public Notice, "Auction Dates for 493 BTA Licenses Located in the C Block for Personal Communication
Services in the 2 GHz Band," May 1, 1995.

18Adarand, 115 S.O. at 2113.

2OJ>ublic Notice, "FCC Postpones Short-Fonn Filing Date For 493 BTA Licenses Located in the C Block for
Personal Communications Services in the 2 GHz Band," June 13, 1995.

2lPublic Notice, "FCC Sets August 29th Auction Date For 493 BTA Licenses Located in the C Block for
Personal Communications Services in the 2 GHz Band" DA 95-1420, June 23, 1995.
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AdtJrtfti.'12 In the FIII'1#w Notice, we~ to elianil_ tt.e race- and ..Jder-based
provisions md insad DDIify such n.-ns to be Dee- RI 1JIRder-neutral. We, at the same
time, stated that we IaI'MIin COI'IIIJDtted to the~ and objectives of the Budget Act13

6. In the Furtltsr Notice, we SIt bth our specific propoIIls and our ratimale for
these C block auction nile a-aes. While~ .cad <U amni1nlellt to the goal of
ensuring Jxu.i~ in PCS by -red -*its, pdcuIIrly minority- mel women
owned businesses,~ indiaMd dJIt At:la1aItti ftIqUiIed us to l1lfMIluIte our medlod for
~ this a.v.....~. AIthouItt - stIttJd in the FU11her Notice that
our current record cooceming adoptim of the rICO- mEl ..*-t.ed measures cmtained in
our C block auction ndcs is strong, we taltali\"dy cmcludrd that additional evidence may be
necasary to meet the saict scrutiny aJdlrd of review~ by AdtJrtfti.24 We cautioned
that development of such a supplemmtal record \WUkt fiI:1ber delay the C block auction,
puttiIw the C block winras • a !leIIlaI OOI*¥ditive~ in the 0dRS market vis-a
vis existing wireless CIlTias such as the A and B block winners, cellular and Specialized
lvIobile Radio (SMR) carriers.2S

7. AdditimaDy, we iDdiaDd that wittxu:~ to our race- and gcnda'-based
mle5, there was a ill likdihood that the C block auction "WOUld be the subject of legal
chal1eDF bated on the boIdiJJI in AtJarond. We.-d 1bIt a stay would delay both the
auctiming andIi~ of the C block, md that such a result mi_1Ent competition overall
in the CMRS marketplace. Also, we rec.oaniBd that eYa1 if the C block auctim were not
stayed bef<rebaDd, there is a biah liIraiihood tbIt miraity applicms and possibly female
appIicams (who utili2le bidding ada DI OIlIer provisions aYIIibIbIe solely to memba's of
those groups) would be subject to license challmp (i.e., in the fmn ofpetitioos to daly and
judicial appeals). Such challenges could potentially delay their entry into the market and
postpone competition.26

8. In addition, we recoarUmi that n&Iy of the C block applicants have already
aaracted capital at fGBed buIiness reII8mIbips in lUidpItion of the C block auction. We
obsaved that these relationships are more likely to survive if the auction is not significantly
delayed, and our role changes are minimally disruptive to existing rosiness plans. We

12F7I1hJIr Notice of~RIlle~. pp~ No. 93-253, ON Docket No. 90-314, ON Docket No. 93
252, FCC 95-263, releiSed June 23, 1995';"" 2-3 (Fw1her Notice).

DId at ~ 11.

24Id at ",7-8.

2SSee F1II'1her Notice at' 8, n. 30 (noting cellular industry's growth and development in the wireless market over
the last decade).
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suggested that by eliminating race- and gender-based provisions from our C block auction
rules, we would not only reduce the legalmcertainty associated with C block licensing, but
we would also finther competition and ownership diversity by adopting provisions based on
economic size only. By virtue of such rule changes, potential C block bidders, including
minority and women bidders, would have a better chance of becoming successful PeS
providers.27 We also indicated that elimination of the race- and gender-based measures from
the C block auction rules would be consistent with our duty to implement the Budget Act,28

since we believe that many designated entities would qualify as small businesses under our
rules.29 Furthennore, as small businesses, such entities would be entitled to a small business
bidding credit and favorable installment payment terms.30

9. Accordingly, we sought comment on amending six rule provisions as follows:31

• Amend Section 24.709 of the Commission's Rules to make the 50.1/49.9
percent "control group" equity structure available to all entrepreneurs' block
applicants.

• Amend Section 24.720 of the Commission's Rules to eliminate the exception to
the affiliation rules that excludes the gross revenues and total assets of affiliates
controlled by investors who are members of a minority-owned applicant's
control group.

• Amend Section 24.711 of the Commission's Rules to provide for three
installment payment plans for entrepreneurs' block applicants that are based
solely on financial size.

• Amend Section 24.712 of the Commission's Rules to provide for a 25 percent
bidding credit for small businesses.

• Amend Section 24.204 of the Commission's Rules to make the 40 percent

27/d at ~ 10.

]2,See, e.g,.. Second RerJort and Order and Second Further Notice ofPr~edRule M1king, PR Docket No. 89
553, 60 Fed. Reg. 22023 (1995) (900 MHz SMR Second R&O/Second FNPRM).

29See e.g., 900 MHz SMR Second R&O/Second FNPRM (indicating that ''U.S. Census Data shows that
approximately 99010 of all women-owned businesses and 990/0 of all minority-owned businesses generated net
receipts of$1 million or less", citing Women-Owned Business, \VB 87-1, 1987 Economic Census, p. 144, Table
8; Survey ofA1inority-Owned Business Enterprises, MB 87-4. 1987 Economic Census, pp. 81-82, Table 8).

3047 CFR §§ 24.712 and 24.711 See eg. Further Notice at ~ 10.

31The final rule changes are attached as Appendix A.
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ceI1ulIr Idrim.ioo tbnBbold~ to 0WIa'Ihip inttRsts 1Ield by small
butinmIes mel nnl telfl800e~ and to non-<XIIIb'OlliDg <MlWiDp
iterests held by investors in~ PCS appliamsllicensees that are small
luinesses.

• Amaki SecUco 20.6 of the o.n;-ion's Rules to mike the 40 percent
attrildim dwahoid fir the CMRS "Spednm Cap" applicable to ownership
inten'Sts held by small businessts and nnl telephone companies.

We received 41 timely-filed ccmnmts in lap:nle to the Fwther Notice. In addition, after
announcement of the .4dttrta/ dllcisiat and prior to .... of the Further Notice,~ received
42 infonnal COIIIrtel'E addressing mous __ rcprdiDI oor C block~ bidding
roles, the impact ofA.darand, and the need for the C block auctions to proceed
expeditiously.32

m DISCUSSION

A. Rationale for RIlle C1laDps

to. The owrwbeIming majority of COImDelRls s.,m the proposed role chmges set
forth in the Further Notice. A few COIDltaentas, however, generally oppose our JXOPOSIls on
the basis that Adarand dots not require us to cbmF the laCe- and gender-based provisions
contained in our C block competitive bidding nIles.33 Specifically, BET contends that
Adarand does not wholly invalidIte such provisions but mrmly requires that their
constitutionality be determined utilizing a strict sautiny standard of review.34 BET and
NABOB argue that the race- ul ..wirr-bMed provisions can IDl should be retained because
they would survive a strict sautiny standard of review and comply with the congressional
mmdIte of the Buctaet Al:t.3S Similmy, Giles caMIds thIt the proposed role chmges
conttavme the spirit and DW1dIte of the Budget Al:t.J6 BET also proposes altcmative role
chqes that it conrtDds will satisfy the Coopssiooal pJs outlined in the Budp Act, flow
from the Commission's record, and comport with the standards pronounced in Adarand.37

32A list of these comrnerdel'S is anached as Appendix D.

33BET Comments at 6; NABOB Con.nents at 1, 7.

34BET Comments at 6.

3SBET Comments at 25-36; NABOB Comments 7-12.

36Giles Conunents at 2-5.

37BET Comments at 3, 12-17.
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11. Upon careful review we remain concerned that our present record would not
adequately support the race- and gender-based provisions in our C block competitive bidding
rules lUlder a strict scrutiny standard of review. Significantly, the nc. Circuit previously
stayed the C block auction in response to a constitutional equal protection challenge against
these provisions when a less strict standard of review was appliCable. As a result, we
strongly believe that there is a substantial likelihood of ftnther legal challenge to the C block
auction in the wake of Adarand if such provisions remain lUlChanged. None of the
commenters have challenged this belief Furthennore, as we indicated in the Further Notice,
we would need additional evidence to sufficiently develop our record to support these race
and gender-based provisions consistent with the dictates ofAdarand. Any efforts to obtain
this additional evidence would require additional time and, therefore, ftnther delay the
commencement of the C block auction. The legallUlcertainty associated with the race- and
gender-based provisions, combined with the views of potential C block bidders that the
auction not be subject to any further delay, prompt us to modify our rules in a fashion which
would be minimally disruptive to as many of the interested parties, potential bidders as well
as members of the financial and investment communities as possible. We also disagree with
the assertion by BET and Giles that today's rule changes are inconsistent with the Budget Act.
As we concluded in the Further Notice, today's rule changes would allow small businesses to
benefit from the most favorable bidding credits and installment payment plans contained in
our rules. As a result, because we have evidence which supports a conclusion that many
designated entities, including minority and women-owned businesses, would qualify as small
businesses and, thus, benefit from such provisions, we believe that our action is fully
consistent with the Budget Act. We further conclude that the proposals we adopt today are
necessary under the circumstances and indeed will best serve the public interest.

12. With respect to alternative rule change proposals presented by the commenters,
we conclude, as discussed more fully below, that because they draw distinctions based upon
race, most of these proposals would engender the same danger of constitutional infirmity and
would result in the same legal uncertainties that we seek to mitigate by these decisions. To
the extent that the commenters have presented race- and gender-neutral rule changes, we
conclude, as discussed herein, that the proposals set forth in the Further Notice, which are
broadly supported by numerous commenters, constitute the more prudent and expedient course
of action for proceeding with the auctioning of the C block licenses post-Adarand.

B. Control Group Equity Structures

13. Back~lUld Our current rules pennit broadband PeS applicants for licenses in
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the C block to miliz <me of two equity "ccDIol pIP" sDudlns,38 SO dB the ps
reval\IfS md total aeIS ofpcnoI1S <r editia boIdiIII-am is such appIiam will not be
coosidered. 1bese two equity swetures R the a--oI <1roIf'~ 25 Pm%1I/ EqIlity
Optit'J1i'f (which is available to all appIiam) ad the CoIfIrol a,.. A4ttimtIm 50.1 Percent
&fuity 0pti0fI' (which is amD1y availlble~ to minority or women appiians).41 In 1he
Frrther Notice, we JX'CP*d to lmdify cu NIcs to I*.ait all C block applicRs, including
SID8iI~ .r er*'Pe&IUS,43 to avail~ of tile Control GroItp Unimum
50.1 P.-omt &fuity~44 When we ... She Cotrrol GroIfJ A4ttimtIm 50.1 Pm»nt
Equity Option in the FfJIIr R&O, we detauined 1hIt IDIking such a medlanism 8Y8iIabIe to
min<rity- or women-owned tuinesses would beUa' eDIble than to attract adequate financing.
We have previously noted.. the pin8'y u.....- to~ by~ owned
by 'WQI'J1a1. md ntincrities in tnedbBt PCS is a ... of__ to CIpital.4S We ta1tIItiveIy
caducIed thIt sud1 a n* d-ae VWlUld calle the ..~ODmel open up additia1al
firmcing optims for OIlIer .icms in the C block .aioo. The F1II1her Notice sought
comrnrnt on this proposed role change md tentative cmclusicn

14. Corm-..,. Mlst COIl1IIlCIlterS agree that the Control Group Mnimum 50.1

3947 CFR §§ 24.709(b)(3), (b)(5).

4047 CFR §§ 24.709(b)(3), (b)(5).

41See 47 CFR § 24.709(b)(5) and (b)(6).

~ our ndeL a ""'''1' u" is ......-.a~"'"_.da willi .. afIj)' tu Ind paoas orend1i111Mt hotel....... msuch --.... .... .' bas awI'IF -- I'fMI1UeS that are riOt mc:xe than $40
million for the pnading three~J47 CFR § 24.72 1). e--

43The 111m "_epeucus" • UIecl1'1eNin, refers to ..uc.nts in die C block dIIt haYe~ rewnues of less
than $125 miUiori m each of the last ~)!MS and t06d assets of less than $500 million at the time the FCC
Fonn 175 is filed. See 47 CFR § 24.7U'J(a).

4'Fifth R&Q 9 FCC Red at 5537.

46Id
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Percent Equity Option should be made available to all C block applicants.47 Several
commenters express concerns about finther delay of the auctioning and licensing of the C
block and agree that this minimal rule change would not mduly disrupt existing business
relationships.48 Other commenters support the proposed rule change on the basis that it would
substantially reduce, if not eliminate, the possibility of legal challenges to the C block auction
based on the Adarand decision.49 OCR CommlUlications and Small Business PeS argue that
elimination of minority- and gender-based provisions would provide meaningful opportunity
for small businesses, as well as minority- and women-owned businesses, to participate in the
C block auction.50

15. Other commenters, however, oppose extending availability of the Control Group
Minimwn 50.1 Percent Equity Option to all entrepreneurs.51 K&M proposes that this equity
structure only be available to "very small businesses," defined as businesses with revenues up
to $20 million.52 Omnipoint argues that because the Control Group Minimwn 50.1 Percent
Equity Option was created to address the problems experienced by women- and minority
owned companies in accessing capital, the Commission should either justifY the measure
mder the strict scrutiny standard of review or eliminate it completely.53 Onmipoint expresses
concern that extension of the Control Group Minimwn 50.1 Percent Equity Option equity
structure to all C block applicants would increase the number of "shams" financed by big
companies.54 Similarly, Silvennan and Century oppose allowing large companies, whether

47Spectrum Resources Comments at 2; Minority Media et aI. Comments at 1; GO Conummications Comments at
2-3; CIRI Comments at 24; Oneida Tribe Comments at 16; Central Alabama & fvfobile Tri-States Comments at
4; OCR Conununications Comments at 5-6,8; Airlink Conunents at 3-5; General Wireless Comments at 4-5;
Small Business PCS Conunents at 1-2; Infocore Comments at 2, 3; Century Conunents at 1; Chase
Telecommunications Comments at 1; Prairie Island Comments at 1:, U.S. Airwaves Conunents at 1-2; National
Telecomm Conunents at 1: CSI Conunents at 1-2.

48Spectnun Resources Cornments at 3-4; GO Conununications Comments at 3; COO Conunents 23-24; Airlink
Comments 4-5; Infocore Cornments at 3; CSI Cornments at 1-2.

49Central Alabama & Mobile Tri-States Comments at 4; Airlink Conunents at 4-5; General Wireless Comments
at 4-5; Small Business PCS Comments at 1-2; CSI Conunents at 1-2.

SOOCR Communications Comments at 5-6; Small Business PCS Conunents at 2.

5IO.N.E. Comments at I:, Ornnipoint Comments at 9-10

52K&M Comments at 5.

53Ornnipoint Comments at 9-10.

54Ornnipoint Ex Parte Comments at 1.
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minority- or womeo-owned, .s a gc:ncnl matta', to own more thM1 25 perccnt: of a C block
applicant's equity.55

16. Ilmjpgn. We Mve decicIed to .-nd cu mIrs to pamit all C block applicants
to avail therntllves ofdie Control GrmJp 141..." 50.1~ F4uity Option. This
arnatdmlIlt entties millority- or 'WOII1IIIl-OWII appIicaa strudlnd under our prior rule to
retain the 0JrtJnJ/~ All• .", 50.1 Permtl Equity Q:Gm, wbiIe e:mndins this option to
other appIiaas in the dIII.,.....-s' blode: .s well. We ftlCOFia that we oriJinally
established the Control GrmJp Unimum 50.1 Pm:tmt Eqaity~.~ a race- and gaJder
based measure aimed at acIdIt:ssing the unique finmcina problems expaic:nced by women
and miRori:ty-awned ~.il IUS. All C block appIicas, as well as the public, will be better
served ifwe pt'OCJOId " ••OIL8ly in a nwmet which boIh rea... the likelihood of legala.u.e- and ....... oppoItlritieB far a wide mety of appIi:.mts, including
designared eadies, to obtIin lieaIIes and npMIy "'oy~ PCS servi~.56 Thus, we
conclude 1bIt use of this equity Sb:'Ut:lI.Il'e should now be~ tIpCI1 economic s~ a
factor not ~cal!ed by the Comt's decisim in ~'tIItd. Mweowr, rdaining the Control
GrmJp UniIrun 50.1 PttrCDIt EqIlity q,titJrI should map to paave existing business
relationships formed in reliance on our prior roles and encourage JBticipation in the C block
auction.

17. We~ wiIh Onmpoint's position on the Cowlrol Group Minimum 50.1
PercenJ Equity q,titJrI roie ct.ae. In the FifIh R&O IDd 1M FtJIh MJ&O, we indiaIted that
the equity SCNdlIl'e~ provided unda" our NIts 1ft desipd to provide qualified bidders
with a --.bIe 8IIlOUIt of fkIcibiIity in .....needed finmciDg ftom otha' entities,
while ..mgtbIf such .... do not aapJire COI'JtIOIling it8r1llS in the qualified bidders.57

WI1h rapect to the Corrol~NIl.,•• 50.1~ EqJIity q,tion, we previously
explained that in order to ......... ablIa, tie cedrOl group of ~licants choosing this
option IDJSt own at least SO.1 percent of the appliamt's equity, ~ well ~ retain control and
hold at least SO.1 perer;t of the voting stock.sa We haYe previously concluded that this
~ mIuas sulsnp-fly the .... 1M: a weIl-c:IpitaIim investcr with substantial
ovnnhip..will be.. to -.me it JiIIIn anroI of1he appIiamt." In addition, we
previomly clarified our roles so that persoos or en:ities that are affiliates of one another, or
that have an "identity of intacsts," m; well m; their other investors pmsuant to Sections

SSSilvennan Comnten1S at 1; Century Comments at 1.

S6See 47 U.S.c. 309(jX3XA) and (B).

S7Fifth R&O, 9 FCC Red at 5602, 5603; Fifth~o, 10 FCC Red at 453.

saFifth R&O, 9 FCC Red at 5602.

S9ld at 5603.
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24.709(c) and 24.813 will be treated as though they are one person or entity and their
ownership interests aggregated for purposes of determining compliance with our
nonattributable equity limits.60 This clarification was aimed at discomaging large investors
from circumventing our equity limitations for nonattributable investors.61 We believe that
these measures will be effective in deterring the type of "sham" deals described by
Omnipoint. Moreover, we will have the opportwlity to review these structures through the
application process when bidders who elect to utilize such equity structures are required to
identify the members of their control groups. Consequently, we believe that our rules
adequately protect against "sham" deals.

18. Accordingly, Wlder Section 24.709 of the rules, all applicants in the C block
auction selecting a "control group" structure in order to exclude the total assets and gross
revenues of certain investors will have two options for raising capital through the distribution
of equity among "qualifying investors," other eligible investors in the control group (~,

management and institutional investors) and other non-attributable "strategic" investors. In
light of the fact that we have eliminated the eligibility dichotomy in the two control group
equity options, we specify and clarify here how both options apply to C block applicants.

19. First, we note that Wlder both options the following control and voting
requirements continue to apply: (1) the control group must own at least 50.1 percent of the
applicant's voting stock, if a corporation, or all of the applicant's general partnership interests,
if a partnership;62 (2) qualifying investors, as defined in the rules, must hold at least 50.1
percent of the voting stock ~nd all general partnership interests within the control group, and
must have ~.fagQ control of the control group and the applicant;63 and (3) the investor(s)
holding "nonattributable equity" (up to 25 percent or 49.9 percent) are limited to 25 percent
of a corporate applicant's voting equity (including the right to vote such interests through a
voting trust or other arrangement) and may hold only limited partnership interests, if the
applicant is a partnership.64

20. Control Group Minimwn 25 Percent &[Wty Option. This equity structure option
requires the control group to hold at least 25 percent of the applicant's total equity.65 Of this

«JFifth MO&O, 10 FCC Red at 453-454.

61Id at 453.

6247 CPR § 24.709(bX3Xiii) and (4Xiii).

63Id. § 24.709(bX5Xi)(B) and (6Xi)(B).

64Id. §§ 24.709(bX3Xi) and (4Xi), 24.72O(j) (definition of "nonattributable equity").

65/d. § 24.709(bX5Xi).
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25 percent equity, at least 15 percent must be held by "qualifying inVestors."66 A "qualifying
investor" is generally defined as a member ot: or a holder of an interest in a member ot: the
applicant's or licensee's control group whose gross revenues and total assets, when aggregated
with those of all other attributable investors and affiliates, do not exceed the gross revenues
and total assets restrictions specified in our rules with regard to eligibility for entrepreneurs'
block licenses or status as a small business.67 With regard to the remaining 10 percent of the
control group's equity, this may be held by four types of noncontrolling investors without
these investors' assets and revenues being attributed to the applicant, as is the case with other
control group members.68 These are (1) qualifying investors (small businesses or
entrepreneurs); (2) individuals who are members of the applicant's management team; (3)
existing investors in a preexisting entity that is a member of the control group; and (4)
institutional investors.ff} The minimum equity amounts within the control group vary slightly
three years after the license is received and for applicants whose sole control group member
is a preexisting entity.70 As for the remaining 75 percent of the applicant's equity (assuming
the control group holds no more than the minimum 25 percent), the gross revenues and total
assets (and other affiliations) of an investor holding a portion of this remaining equity are not
considered so long as such investor (together with its affiliates) holds no more than 25
percent of the applicant's total equity.71

21. Control Group Minimum 50.1 Percent Equity Option. This equity structure
option requires the control group to hold at least 50.1 percent of the applicant's total equity.72
Of this 50.1 percent equity, at least 30 percent must be held by "qualifying investors.'r73 The
remaining 20.1 percent of the control group's equity may be held by the same four types of

66Id. § 24.709(bX5XiXA).

6747 CFR § 24.72O(nXI). Below, we clarify the definition of "qualifying investor" with respect to holders of the
remaining control group equity.

68Id. § 24.709(bX5XiXC) and (3Xii).

69Id. § 24.709(bX5XiXC); See Fifth MO&O, 10 FCC Red at 438-444, erratum at 1M[2-5.

7°47 CFR § 24.709(bX5Xi)(D) and (5Xii).

71Id. § 24.709(bX3).

72Id. § 24.709(bX6Xi).

73Id. § 24.709(bX5XiXA) (as revised herein).
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investors specified above.74 As with the Control Group Minimum 25 Percent Equity Option,
the minimum equity amounts within the control group vary slightly three years after the
license is received and for applicants whose sole control group member is a preexisting
entity.75 As for the remaining non-control group equity, the gross revenues and total assets
(and affiliates) of the investor(s) holding this remaining equity is not considered so long as
such investor(s) (together with its affiliates) holds no more than 49.9 percent of the applicant's
total equity.76 The reasoning behind these two options and their advantages to applicants for
purposes of raising capital are set forth in our Fifth R&O and Fifth MO&o.77 We affinn here
that this reasoning and the advantages for maintaining both options remain applicable. We
note that, under our prior rules, businesses owned by minorities and women had the option to
use either equity structure. It is our understanding that such businesses, depending on their
particular circumstances, were forming applicants based on the option that best met their
needs for outside investment and what the capital markets were seeking from them in the
fonn of equity interests. We now provide both options to all C block applicants and we
anticipate that each applicant will pursue (or switch to) the option that best suits its particular
capital needs and equity ownership situation.

22. Qualifying Investors. The modification in the Fifth MO&O and here of the
control group minimum equity requirements to allow certain other investors to own "control
group equity" - and not have their assets and revenues attributed to the applicanes - may not
be clear in light of the definition of "qualifying investor" in section 24.720(n) of the
Commission's rules.79 Specifically, in the Fifth MO&O, we modified the rules to allow
certain noncontrolling investors who do not qualify for the entrepreneurs' block or as a small
business to be investors in an applicant's control group. In making these limited changes to
the control group equity requirements, we said that this added, but limited, flexibility will (1)
promote investment in designated entities generally; (2) attract and promote skilled
management for applicants; and (3) encourage involvement by existing finns that have
valuable management skills and resources to contribute to the success of applicants.80

74/d. § 24.709(bX6XiXC) and (4Xii).

7Sld. § 24.709(bX6Xi)(D) and (6Xii) (as modified herein).

76/d. § 24.709(bX4).

77See Fifth R&O, 9 FCC Red at 5584-5585; Fifth MO&O, 10 FCC Red at 438-443.

78See ~ 16-21 supra.

79'"J:be tenn "qualifying minority and/or women investor" in section 24.72O(nX2), and anywhere it is used, will be
deleted from the C block auction rules in accordance with the changes made herein.

8AJSee Ftfth MO&O, 10 FCC Red at 438, 441.
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23. We stated that the first category for inclusion in this 10 percent or 20.1 percent
portion of the control group is "investors in the control group that are women, minorities,
small businesses or entIepreneurs. ,,81 The text of the rules adopted in the Fifth MO&O and
the erratzun to the Fifth MO&O capsulized this category as "qualifYing inVestors,"82 but the
defInition of "qualifying investors" in the rules failed to reflect the broader nature and purpose
for allowing "women, minorities, small businesses or entIepIeneurs" hold shares or options in
the 10 percent or 20.1 percent portion of the control group even though they - like the other
categories - ;'if attributed, would cause the applicant to exceed the small business or
entrepreneurs' block financial caps ...." Consistent with our intent in the Fifth MO&O, we
clarify that, so long as the minimum equity requirements for "qualifying investors" (15
percent or 30 percent) WIder our new rules are met, the remaining control group equity (10
percent or 20.1 percent) may be held by investors that meet either the small business or
entrepreneur eligibility requirements. We continue to believe that such entities, if they wish
to provide financial support to C block applicants, should not be precluded from doing so
because their financial status would, if considered with other control group members, make
the applicant ineligible for the C block or small business status. Accordingly, we clarify our
defInition of "qualifying investor" for purposes of Section 24.709(bX5XiXC) and (6XiXC).

C. Affiliation Rules

24. Back~und. We adopted affiliation rules for purposes of identifying all
individuals and entities whose gross revenues and assets must be aggregated with those of the
applicant in detennining whether the applicant exceeds the financial caps for the
entrepreneurs' blocks or for small business size status.83 There are two exceptions to our
broadband PeS affiliation rules. Under one exception, applicants affiliated with Indian tribes
and Alaska Regional or Village Corporations organized pursuant to the Alaska Native Claims
Settlement Act, 43 US.c. § 1601 et seq., are generally exempt from the affiliation rules for
purposes of detennining eligibility to participate in bidding on C block licenses. These
applicants additionally qualifY as a small business with a rebuttable presumption that revenues
derived from gaming, pursuant to the Indian Gaming Regulatory Act, 25 U.S.c. § 2701 et
seq. will be included in the applicant's eligibility detennination.84 Under the second
exception, the gross revenues and assets of affiliates controlled by minority investors who are
members of the applicant's control group are not attributed to the applicant for purposes of

81Fifth MO&O, 10 FCC Red at 406, 440.

82En-atwn at " 5, 7.

83Fifth R&O, 9 FCC Red at 5620, 5625.

8447 CFR § 24.720(IXII Xi).
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determining compliance with the eligibility standards for entry into the en1Iepreneurs' block.85

25. In the Fwther Notice, we proposed to eliminate the exception pertaining to
minority investors.86 In crafting this exception, we anticipated that it would permit minority
investors that control other business entities to be members of an applicant's control group
and to bring their management skills and financial resources to bear in its operation without
the assets and revenues of those other concerns being COWlted as part of the applicant's total
assets and revenues.87 We further anticipated that such an exception would permit minority
applicants to pool their resources with other minority-owned businesses and draw on the
expertise of those who have faced similar baniers to raising capital in the past.88 In the
Fwther Notice, we tentatively concluded that it would be imprudent to respond to Adarand
by extending this exception to all en1Iepreneurs because to do so would frustrate the
Commission's goals in establishing the entreprenems' block - namely, to ensure that
broadband pes will be disseminated among a wide variety of applicants including small
businesses and rural telephone companies.89

26. The Fwther Notice proposed to retain the affiliation exception for Indian tribes
and Alaska Regional or Village Corporations.90 We tentatively concluded that the "Indian
Commerce Clause" of the United States Constitution provides an independent basis for this
exception that is not implicated by the Adarand decision.91

27. Comments. The commenters overwhelmingly support elimination of the
exception to our affiliation rules that excludes the gross revenues and total assets of affiliates

8547 CFR § 24.720(IXIIXii).

86Further Notice at ~ 19.

87Fifth MO&O, 10 FCC Red at 425-426.

89Further Notice at ~ 19. See also Fifth R&O, 9 FCC Red at 5538.

90Further Notice at ~ 20.

91Id; Order on Reconsideration, FCC 94-217 (released Aug. 15, 1994); Fifth MO&O, 10 FCC Red at 427-428.
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controlled by minority investors who are members of an applicant's control group.92 Some
commenters agree that this rule change would reduce the likelihood of a further delay to the
C block auction resulting from legal challenges premised on the Adarand decision.93 Other
commenters argue that the Court's ruling in Adarand requires elimination of the affiliation
rule exception applicable solely to investors who are members of minority groups.94 With
respect to the effect of such rule change, Central Alabama & Mobile Tri-States argue that by
virtue of the current rule, well-financed entities who might otherwise not qualify as an
entreprenatr or as small businesses are allowed to participate in the C block which is
ultimately to the detriment of those C block applicants who actually experience difficulties in
accessing capital.95 OCR Communications contends that the proposed rule change would not
deprive women and minority-owned businesses of investment from other minorities whose
affiliates would exceed the financial size limitations imposed under our rules; rather, it would
limit such investment to 25 percent before it becomes attributable.96

28. BET, NABOB, and O.N.B. oppose elimination of the affiliation rule exception
pertaining to investors who are members of minority groups. NABOB argues that such
elimination will prevent many bidders from including experienced, successful minority
entrepreneurs in their control groups, which, in tum, may cause them to lose financing
dependent upon such alliances, and, thus, prevent them from participating in the C block
auctions.97 Similarly, BET argues that this rule change would not only exclude several
minority entrepreneurs, but, because the A and B blocks already have been licensed, such
minorities would be precluded from any meaningful participation in broadband PCS.98 BET
further argues that elimination of the affiliation rule exception would be inconsistent with the
congressional mandate given in the Budget Act and the record established by the Commission

oneSI Comments at 1-2; National Telecomm Conunents at 1; U.S. Airwaves Comments at 1-2; Chase
Telecommunications Conments at 1; Prairie Island Comments at I; Infocore Comments at 2,3; Small Business
PCS Comments at 1-2; General WIreless Conunents at 4-5; Airlink Conunents at 3-5; OCR Communications
Comments at 5-6, 8-9; Central Alabama & Mobile Tri-States Comments at 4; GO Communications Comments at
2-3; Minority Media et aI. Comments at 1; Oneida Tribe Comments at 16.

93General WIreless Comments at 4-5; CSI Comments at 1-2; Airlink Comments at 4-5; Central Alabama &
Mobile Tri-States Comments at 4

94U.S. Airwaves Comments at 1-2; Infocore Comments at 2,3; Small Business PCS Conunents at 1-2; GO
Communications Comments at 3,

95Central Alabama & Mobile Tri-States Comments at 4.

96DCR Communications Comments at 8-9.

9"NABOB Comments at 2-6.

9SBET Comments at 7.
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regarding those problems experienced by minority-owned businesses that the exception was
specifically designed to address.99 Also, BET oontends that Adarand does not require such a
rule change. 100

29. Some oommenters generally propose alternative modifications to the affiliation
rule exception for minority investors. NABOB proposes that the exception be modified so
that an entity oontrolled by a member of the oontrol group of a small business applicant or
licensee would not be oonsidered an affiliate of the applicant if the entity would qualify as an
entrepreneur. 101 Spectrum Resources proposes that investors who have affiliates with gross
revenues and total assets sufficiently large to disqualify a small business applicant would still
be allowed to invest in the application if their investment was capped at a relatively low
level, such as $100,000. Spectrum Resources argues that this modification would increase the
pool of investors for small businesses while ensuring that the applicant remains a small
business. 102

30. BET suggests four alternative affiliation rule exceptions. Under BETs first
alternative exception, it proposes that the exception be made available only when the revenues
and assets of each of the affiliates of minorities in a oontrol group separately qualify as
entrepreneurs under our rules. If, however, any of the affiliates exceeded the financial
limitations for the C bloc~ then the minority-owned applicant would not be allowed to
participate in th~ C block auction. 103 BET argues that this proposal is analogous to the
Commission's treatment of small business oonsortia in the C Block lO4 Under BETs second
proposal, the revenues and assets of affiliates of minority members of an applicant's oontrol
group would be excluded if the average revenues of the affiliates over the past two years are
less than the C block financial limits. BET argues that without such modification, Native
Americans are being singled out for special treatment in violation of the Equal Protection
Clause. 105 Under these proposals, BET suggests that aggregation of the gross revenues and
total assets of these affiliates would not be required in determining whether the applicant
qualifies as an entrepreneur or a small business. BETs other affiliation rule exception

99J3Ef Comments at 10-12.

looaEf Comments 24-37.

IOINABOB Comments at 5.

102Spectrum Resources Comments at 2-3.

103BEf Comments at 13-14.

I04BET Comments at 14.

105BEf Comments at 16, n.25.
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proposals consist of making the first two proposals described above applicable to all members
of a control group regardless of race. BET argues that these proposals would exclude large
telecomrmmications companies, allow otheIWise excluded minority applicants to participate in
the C block auction, and provide for the limited growth of small companies.106

31. With regard to the affiliation rule exception pertaining to Native Americans, CIR!,
the Oneida Tribe, and Prairie Island agree that such exception should be retained. 107 These
conunenters also agree that this exception is authorized by the Indian Commerce Clause of
the Constitution. lOS Furthennore, COO and Prairie Island contend that the affiliation rule
exception is not a race-based measure implicated by Adarand. 109 Prairie Island argues that the
exception is an outgrowth of an accommodation by the federal government of several Indian
tribes as sovereign political entities in a trust relationship with the United States.110 CIRI and
Prairie Island also argue that this exception is part of federal Indian law and policy. I I I COO
also argues that elimination of the affiliation rule exception pertaining to Indian tribes would
be: (1) inconsistent with the Small Business Administration's treatment of tribal entities; and
(2) without record support since the record supports the exception's underlying purpose and
the essential circumstances justifying such exception have not changed. 112

32. Decision. Although we proposed to eliminate the exception to our affiliation
rules pertaining to minority-controlled affiliates, we now decide to modify it in a manner
similar to BETs proposal. 113 When we originally crafted this exception for minority-owned
applicants, we anticipated that it would pennit minority investors Who control other concerns
to be members of a minority-owned applicant's control group and to bring their management
skills and financial resources to bear in its operation without the assets and revenues of those

I06BET Conunents at 18-19.

I07CIRI Conunents at 4-23; Oneida Tribe Comments at 6; Prairie Island Conunents at 2-5.

108CIRI Conunents at 5-6; Oneida Tribe Conunents at 6; Prairie Island Comments at 4.

Ul9CIRI Conunents at 4-10; Prairie Island Comments at 2.

Il~e Island Comments at 2.

11ICIRI Comments at 11-15; Prairie Island Comments at 4-5.

112CIRI Comments at 13-14, 15-23.

lI3See also Comtech Ex Parte Letter, filed July 14. 1995
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other concerns being counted as part of the applicant's total assets and revenuesY4 We
further anticipated that such an exception would pennit minority-o\\TIed applicants to pool
their resources with other minority-o\\TIed businesses and draw on the expertise of those who
have faced similar barriers to raising capital in the past.115 However, as we recognized in
allowing small business consortia to apply in the C block and in granting small businesses
special measures, all small businesses, including those O\\TIed by minorities and women,
should not be precluded from pooling their resources in this capital intensive service. We
believe that to some extent, these finns face barriers to raising capital not faced by the larger
finns. In addition, small businesses experienced in managing smaller businesses should not
be penalized because they O\\TI or are otherwise affiliated with other businesses whose assets
and revenues must be considered on a cumulative basis and aggregated for purposes of
qualifying for the C block auction. I 16

33. Our modification will benefit small business applicants only where the financial
position of their affiliates or their qualifying control group member's affiliates, when
considered individually and on a cumulative basis, would not present an unfair competitive
advantage in the auction. Thus, to achieve the objectives outlined above - including
minimizing the adverse impact on existing business relationships, mitigating the risk of legal
challenges, and ensuring that the auctions are fair and do not present any bidder with an
unfair competitive advantage - we modify this exclusion from affiliation coverage as follows:

o For purposes of the affiliation rules, a small business applicant can exclude from
coverage of the affiliation rules any affiliate of the small business applicant if the
following conditions are met:

(1) the affiliate would otherwise qualify as an entrepreneur pursuant to section
24.709(aX1) ($125 million in gross revenues and $500 million in total assets);
and

(2) the total assets and gross revenues of all such affiliates, when considered on
a cumulative basis and aggregated with each other, do not exceed these
amounts.

This exemption will apply for purposes of qualifying for both the C block auction and small
business status.

34. We will also retain the affiliation exception for Indian tribes and Alaska Regional

114Fifth MO&O, IO FCC Red at 425-426, ,-r 41.

116~ 47 CFR § 24.709(aX2).
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or Village Corporations. In the Fifth MO&O, we stated that our decision to exempt Indian
tribes generally from our affiliation rules was premised on the fact that Congress has imposed
unique legal constraints on the way they can utilize their revenues and assets. 1I7 We
recognized that as a result of such constraints imposed by the Alaska Native Claims
Settlement Act, 43 U.S.c. § 1601 et seq., Native American corporations are precluded from
utilizing two important means of raising capital: (1) the ability to pledge the stock of the
company against ordinary borrowings, and (2) the ability to issue new stock or debt
securities. 1I8 We further recognized that Congress has mandated that the Small Business
Administration determine the size of a business concern owned by a tribe without regard to
the concern's affiliation with the Indian tribe and determined that the affiliation exception
contained in our C block affiliation rules mirrored this congressional mandate. 119 Although
Indian tribes are minorities under our C block auction rules, we conclude that their affiliation
rule exception is different from the exception applicable only to minority investors in that it is
premised on their unique legal status as recognized in the "Indian Commerce Clause" of the
United States ConstiMion. 120

D. Installment Payments

35. Back~ound. Five different installment payment plans are available to C block
applicants under Section 24.711 of the Commission's Rules. l2l In the Further Notice, we
sought comment on our proposal to allow all small businesses, regardless of racial or gender
classification, the opportunity to use the most favorable installment payment plan to pay for
their licenses. This proposal provides for interest-only payments for six years and payments
of principal and interest amortized over the remaining four years of the license tenD. We
indicated that this approach would allow many prospective bidders to maintain their pre
Adarand business arrangements.

36. Comments. A majority of the comments support the elimination of installment
payment plans that are tied to an applicant's status as a minority- or women-owned business,
and to provide for three installment payment plans that are based solely on financial size.
Several commenters note that our proposal will result in the least amount of delay to the

Il7Fifth MO&O, 10 FCC Red at 427.

Il8Id.

I 19Id

12oo.S. Const. art. I, § 8, cI. 3.

12147 CFR § 24.711.
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auction and grant of C block licenses. l22 GO Communications asserts that delays and threats
of delay to the C block auction will irrevocably damage all entreprenems. l2J Airlink
expresses a similar opinion when it notes that there is a direct link between auction delays,
market competitiveness and investor confidence. 124 Airlink finther maintains that auction
delays inhibit the ability of applicants to keep and find sources of investment.125 Small
Business PCS was even more adamant that any other alternative would result in finther delay
and no viable licenses for any small businesses. l26 Although the majority of commenters
favor our proposal, Minority Media et ai. also suggests allowing any applicant who can
demonstrate "good cause" to request a waiver lUlder Sections 1.3 and 24.819(a) of our rules127

to be eligible for small business preferences and the bidding credit lUlder our proposed rule. 128

Under Minority Media et ai.'s proposed alternative, any waiver requests by women and
minorities would receive a "plus" factor since there is record evidence in this proceeding and
in congressional legislation that establishes compelling governmental interests in diversity of
ownership. 129

37. Several commenters oppose our proposal to modify our installment payment plan.
InTouch asserts that we are raising barriers to accessing capital by minority-owned
businesses. 130 By eliminating the race and gender preference, BET argues that we are not
assisting minority-owned small businesses in overcoming obstacles to entry into the pes
marketplace. 13I BET finther maintains that the FlD1her Notice must still satisfy Congress'
directive to disseminate licenses among a wide variety of applicants and to ensure that

12200 Communications Conunents at 3; General WIreless Comments at 4-5; CSI Comments at 1-2; Small
Business PCS Comments at 1-2; Airlink Comments at 3-5.

12JGO Comnllmications Comments at 3.

124Airlink Comments at 3-5.

125Airlink Comments at 3-5.

126Small Business PCS Comments at 2.

12747 CFR §§ 1.3 and 24.819(a).

128Minority Media et ai. Comments at 7-8.

l~ority Media et ai. Comments at 8-9.

130InTouch Comments at 3.

l3IBET Comments at 33.

22



minorities are not excluded from the auction process. 132 O.N.E. charges that we are wrong to
eliminate all race- and gender-based preferences without proposing a race- and gender-neutral
solution. 133 Specifically, O.N.E. argues that oW" proposals do not create a size standard that is
race and gender neutral yet: small enough to·ensure that businesses owned by members of
minority groups and women are given the opporttmity to participate in the provision of
PCS. I34 As a result, they assert that oW" proposals have the effect of restricting opportunities
to only an elite handful of minorities and women.135

38. RTC disagrees with oW" installment plans as set: forth in the Further Notice and
suggests two proposals of its own. First, RTC would make the same installment payment
tenns available to all small businesses that qualify to participate in the C block auction.
Alternatively, RTC would maintain the existing differentials available to small businesses that
meet the $40 million gross revenues test vis-a-vis other small businesses that qualify as
l entrepreneurs."136 RTC asserts that the effect of the proposals creates a massive gulf
between small businesses whose control groups can meet the $40 million gross revenues test
versus those whose control group cannot meet that test.

39. Decision. We will amend oW" rules concerning installment payments as set: forth
in the Further Notice. We have concluded that revision of oW" installment payment program
in this manner, is minimally disruptive to the established business arrangements of the
applicants.137 All small businesses, including minority- or women-owned small businesses,
will continue to be eligible for the most favorable installment plan.

40. We finther conclude that oW" installment payment plan designed solely for small
businesses will give designated entities an opporttmity to participate in the provision of
spectrum-based services. By allowing all small businesses to pay for their licenses in this
manner (i.e., using installments, at a rate equal to ten-year u.s. Treasmy obligations
applicable on the date the license is granted and requiring that payments include interest only

132BET Comments at 33.

l33O.N.£. Comments at 1.

'340.N.E. Comments at 1.

mO.N.£. Comments at 1.

136RTC Comments at 2.

IJ7See e.g., Letter from Tara Kalagher Guinta representing TIW Communications Inc. to Regina M Keeney,
Chief, Wireless Telecommunications Bweau, FCC and Kathleen o. .Ham. Chief, Auctions Division (June 25,
1995); Letter from Steven Y. Barnes, President, PeS Consultants, Inc. to Reed Hundt, Chainnan, FCC (June 16,
1995).
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for the first six years with payments of principal and interest amortized over the remaining
foW" years of the license term), we will provide the most favorable plan to the smallest
companies. We are not, as O.N.E. suggests, restricting opportunities to a handful of
minorities and women. We are complying with oW" statutory obligations in a manner that we
believe is necessary lUlder the circwnstances. We reject RTCs alternatives to make the same
installment plan available to all applicants. Our record shows that smaller companies need
more assistance accessing capital for broadband licenses and, therefore, the Commission
decided these businesses should receive more favorable treatment than the mediwn to large
companies participating in the C block auction.

41. Based on oW" experience, we conclude that Minority Media et alo's waiver
proposal as described in its comments is administratively burdensome, and potentially has its
own legal risks since it is based in part on an applicanfs status as a woman or minority. A
major pmpose of our proposals is to avert finther delays in the auction and grant of C block
licenses. The waivers would give losing applicants a built-in reason to challenge the auction
results with petitions to deny if a winning applicant utilized the bidding credit solely as a
result of a waiver for "good cause." Therefore, for pmposes of the C block auction, we will
not adopt such a waiver proposal.

42. Although the revised rules do not specifically target minorities and women, we
realize that because a large number of minority- or women-owned businesses are small
businesses, oW" new rules will nonetheless, afford designated entities opportunities to
participate in the C block auction. We recognize that this amendment to the installment
payment plan will not allow some minority- and women-owned businesses to elect the most
favorable installment payment plan because these businesses exceed our small business
threshold We further recognize that these businesses may have to restructure agreements to
obtain additional capital to participate in the C block auction.

43. We weighed the risks of litigation to the Commission and to winning bidders, the
need to preserve competition, and oW" commitment to providing service to the public as
expeditiously as possible against the additional financial bmden this rule change will have on
minority- and women-owned businesses that do not qualifY as small businesses under oW"
rules. After carefully considering these issues, we determined that the need to mitigate
litigation risks, enhance market competition, and encourage prompt service to the public far
out-weigh the additional financial burden this rule change would create for potential bidders.

E. Bidding Credits

44. Backgrrn.m.d. Our current rules provide three tiers of bidding credits ranging
between 10 percent and 25 percent. 138 Small businesses are eligible for a 10 percent bidding
credit. Businesses owned by women or minorities are eligible for a 15 percent bidding credit

13847 CFR § 24.712.
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and small businesses owned by women or minorities are eligible for a 25 percent total
bidding credit. The bidding credit acts as a discount on the winning bid amount that a
licensee actually pays for the license. In the Further Notice, we proposed increasing the
bidding credit for small businesses from 10 percent to 25 percent and eliminating the
remaining bidding credits. We recognized that this proposal would enhance the
competitiveness of all small businesses which will receive a 15 percent increase in their
bidding credits. The positions of minority- or women-owned small businesses will remain the
same because they are already eligible for a 25 percent bidding credit.

45. Comments. Commenters generally advocate increasing the small business bidding
credit to 25 percent and the elimination of bidding credits based upon an applicant's race or
gender. 139 Some commenters supported our proposal to differentiate between applicants on
the basis of size in order to avert any Adarand or TEe legal challenges to our rules. 140
Minority Media et aI. repeated its "good cause" waiver argument under Sections 1.3 and
24.819(a)141 of our mles. 142

46. Two commenters oppose the proposed bidding credit modification 143 Both BET
and InTouch argue that race neutral alternatives serve only to reinforce the barriers to capital
that many minority-owned businesses face. l44 BET specifically states that the bidding credit
is meant to "address directly the financing obstacles encountered by minorities."145 Two

139Jnfocore Comments at 2-3; Small Business PCS Comments at 1-2; Airlink Comments at 3-5; CSI Comments at
1-2; General Wireless Comments at 4-5; GO Communications Comments at 2-3; Spectnun Resources Comments
at 3; Central Alabama & Mobile Tri-States Comments at 5; Prairie Island Comments at 1; Chase
Telecommunications Comments at 1; U.S. Airwaves Conunents at 1-2; National Telecomm Comments at 1;
Minority Media et aI. Comments at 1. See eg. Letter from Tara KaIagher Guinta representing TIW
Communications, Inc. to Regina M Keeney, Chief, Wireless Telecormnunications Bureau, FCC and Kathleen O.
Ham, Chief, Auctions Division (June 15, 1995); Letter from Gloria Borland, Gloria Borland Hawaii, PCS to
William F. Caton, Acting Secretary, FCC (June 19, 1995); Letter from Steven Y. Barnes, President, PCS
Consultants, Inc. to Reed Hundt, Chainnan, FCC (June 16, 1995).

I40General Wireless Comments at 4-5; Small Business PCS Comments at 1-2; Airlink Comments at 3-5; Infocore
Comments at 2-3; Central Alabama & Mobile Tri-States Comments at 5.

14147 CFR §§ 1.3 and 24.819(a).

142See i'?fra" 36, 41.

143BET Comments at 34; InTouch Comments at 3.

144BET Comments at 34; InTouch Comments at 3.

145BET Comments at 34 (citing Ftfth R&O, 9 FCC Red at 5589-5590).
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