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1. At the request of Jose J. Arzuaga ("petitioner"). the
Commission has before it the Notice of Proposed Rule
Making, 7 FCC Rcd 7283 (1992), proposing the allotment
of Channel 298A at Frederiksted. Virgin Islands. as its
second local FM transmission service. Petitioner filed com
ments in support of the proposal reaffirming his intention
to apply for the channel. if allotted. Opposing comments
were filed by St. Croix Wireless Co.. Inc. ("Wireless").l Re
ply comments were filed by petitioner. counterproponents.
Radio Redentor. Inc. and Carlos J. Colon Ventura. After
the pleading cycle closed. Paradise Broadcasting Corpora-

tion ("Paradise") filed consolidated reply comments and
the counterproponents filed a motion for leave to file
supplemental comments. 2 Wireless filed reply comments ..

l

2. In its opposing comments. Wireless states that
Frederiksted is an unincorporated town on the island of 51.
Croix. According to the 1990 U.S. Census. F rederiksted has
a population of 1.064. Wireless asserts that the is.land·s
population has not grown since the 1980 Census. WIreless
claims that a Class A station in the Virgin Islands, which is
permitted to operate far in excess of mainland Class A
stations. could cover the entire island of St. Croix (popula
tion 50.139)4 with a city grade signal. Therefore. Wireless
argues that since 93% of the population lives outside its
"towns." the allotment of a new channel at Frederiksted is
"meaningless." Wireless states that St. Croix already has
seven FM and two AM stations. Thus. by allotting another
channel, Wireless claims that the ten stations would, of
necessity, be competing for "very limited advertising rev
enues" and would cause economic hardship. Furthermore.
Wireless contends that the over-saturated local aural service
is enhanced by a plethora of service from other nearby
islands. Accordingly, Wireless urges that petitioner's pro
posal be denied because of potential competitive and eco
nomic hardships on existing stations.5

3. In response to Wireless' opposing comments, peti
tioner argues that Wireless' objection to a new allotment at
Frederiksted is "an attempt to limit competition by placing
an arbitrary limit to the number of FM outlets on the
Island." Petitioner states that Frederiksted is underserved
compared to the other U.S. Virgin Islands. Moreover. peti
tioner concedes that Class A stations in Puerto Rico and
the Virgin Islands are permitted to operate in excess of
Class A stations on the mainland when terrain conditions
have to be considered. Petitioner asserts that difficult ter
rain conditions affect the reception services received by
Frederiksted. Contrary to Wireless' argument of economic
hardships in Frederiksted. petitioner contends that due to
insurance revenue received because of Hurricane Hugo.
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Comments and a counterproposal were jointly filed by EI
Mundo Broadcasting Corporation, licensee of Station WKAO
FM. San Juan, Puerto Rico: Estereotempo. Inc.. licensee of
Station WIOC-FM. Ponce, Puerto Rico: Radio Redentor, Inc ..
licensee of Station WERR-FM, Utuado, Puerto Rico: and Aurio
Matos, licensee of Station WNNV-FM, Aguada, Puerto Rico
("counterproponents"), proposing the substitution of Channel
287B I for Channel 288A at Aguada, Puerto Rico, and the modi
fication of Station WNNV(FM)'s construction permit accord
ingly. Additionally, counterproponents requested the
reallotment of Channel 281B from Utuado to Gurabo. Puerto
Rico, and the modification of Station WERR-FM's license to
reflect the change of community of license. In order to accom
modate their proposal. counterproponents proposed the sub
stitution of Channel 285B for Channel 2848 at San Juan, Puerto
Rico: the substitution of Channel 283B for Channel 28b8 at
Ponce. Puerto Rico: the substitution of Channel 2678 for Chan
nel 2468 and the substitution of Channel 2988 for Channel
2828 at Charlotte Amalie. Virgin Islands: the substitution of
Channel 3008 for Channel 2998 at Carolina, Puerto Rico; the
allotment of Channel 282A at Frederiksted, Virgin Islands; and
the allotment of Channel 274A at Christiansted. Virgin Islands
(RM-8183).
Public Notice of the counterproposal was given on February 17.
1993, Report No. 1927. The counterproponents filed identical
comments and counterproposal in MM Docket Nos. 92-244,
92-245 and 92-247. After the pleading cycles closed,
counterproponents filed a consolidated notice of withdrawal in

all three dockets. Accordingly, since the counterproposal (RM
R183) was dismissed in the context of MM Docket No. 92-244, 10
FCC Rcd (1995), responsive pleadings in the instant docket are
moot and will not be considered herein.
2 Counterproponems' supplemental comments opposing peti
tioner advancing two new counterproposals in his reply com
ments are moot since the counterproponents have withdrawn
their proposal. In any event, the comments advise of matters of
which we would take official notice. Accordingly, responsive
pleadings thereto will not be discussed in this proceeding.

Wireless' late-filed response concerning false statements in
petitioner's reply comments was not accompanied by a motion
to accept. The Commission's Rules do not contemplate filing of
pleadings beyond the established comment and reply comments
periods. unless otherwise specifically requested, as set forth in
the Notice. Wireless' allegation of petitioner's false statements is
unsubstantiated and will not be considered. Furthermore. we
fmd that Wireless' response does not provide the Commission
with any information of decisional significance. See Section
1.415 of the Commission's Rules.
~ Population figure taken from the 1990 U.S. Census.
S In the alternative, Wireless requests that the Commission
delay action on the proposed allotment at Frederiksted until the
outcome of a pending petition for rule making (RM-7932) filed
by the National Association of Broadcasters. seeking a review of
the Commission's commercial FM allotment and licensing polio
cies.
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"the Island economy is now booming." Accordingly. peti
tioner urges that it is in the public interest to allot Channel
298A at Frederiksted as its second local FM transmission
service.

4. In its reply comments. petitioner filed counterpropos
als requesting the allotment of Channel 298B 1 at
Frederiksted. Virgin Islands. or in the alternative. Channels
298A at Culebra. Puerto Rico. and Channel 299A at
Frederiksted. Virgin Islands.b To accommodate the alter
native allotments, petitioner also proposes the substitution
of Channel 300B for Channel 299B at Carolina, Puerto
Rico, and the modification of StBtion WAHQ(FM)'s (for
merly WVOZ(FM» license accordingly. Petitioner states
his intention to apply for whatever channels are allotted.
We will deny petitioner's requests. First. the proposed allot
ment of Channel 298B 1 at Frederiksted constitutes an un
timely filed counterproposal because it seeks the allotment
of a higher class channel than proposed in the Notice.
Section 1.420(d) of the Commission's Rules states that
counterproposals must be advanced in initial comments
and will not be considered if advanced in reply comments.
Second, to accommodate the allotments of Channel 298A
at Culebra and Channel 299A at Frederiksted would re
quire the licensee of Station WAHQ(FM) to change fre
quency. 7 In addition, petitioner's counterproposals either
introduce a new community or higher class allotment than
proposed in the Notice, with the attendant possibility of
foreclosing other changes to the Table of Allotments with
out providing notice to affected parties and an opportunity
for such parties to submit comments. Moreover. Commis
sion policy requires reimbursement to affected stations for
the reasonable costs associated with changing frequencies.
See Circleville and Columbus, Ohio, 8 FCC 2d 159 (1987).

5. Wireless' arguments regarding competitive and eco
nomic hardships of a new allotment at Frederiksted raise
issues which the Commission has already determined not
relevant in either a licensing or allotment context. See FM
Channel Assignments; Policies Regarding Detrimental Effects
of Proposed New Broadcast Stations on EXisting Stations, 3
FCC Rcd 638 (1988). recon. denied 4 FCC Rcd 2276
(1989); Cke,venne, Wyoming, 8 FCC Rcd 4473 (1993). Con
sequently, there is no basis under the current state of
Commission precedent for consideration of those issues. In
a related context. there is no Commission requirement for
Jose J. Arzuaga or any other party to demonstrate a "de
mand" or need for an allotment aside from the already
stated willingness of Mr. Arzuaga to apply for the Channel
298A allotment at Frederiksted and construct the proposed
facilities. Moreover, because of the action taken in this
proceeding, Wireless' economic harm arguments are now
moot.

6. IT IS ORDERED. That the petition for rule making
filed by Jose J. Arzuaga proposing the allotment of Chan
nel 298A at Frederiksted. Virgin Islands. IS DISMISSED.

Since petitioner's counterproposal for Channel 2988 I at
Frederiksted is untimely filed. it will not be considered in the
context of this proceeding. See Section 1.415 of the Commis
sion's Rules. Further, because petitioner's counterproposal re
quests a Class 8 I channel in lieu of the Class A channel
proposed in the Notice, petitioner has apparently abandoned his
interest in a Class A allotment at Frecieriksted. Therefore. since
there is no other expression of interest for Channel 298A at
Frederiksted, we will dismiss the instant proceeding. However,
we will consider petitioner'S proposal for Channel 29881 at
Frederiksted in a separate Notice of Proposed Rule Making.
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7. IT IS FURTHER ORDERED. That this proceeding IS
TERMINATED.

8. For further information concerning this proceeding.
contact Sharon P. McDonald. Mass Media Bureau. (202)
418-2180.

FEDERAL COMMUNICAnONS COMMISSION

John A. Karousos
Chief. Allocations Branch
Policy and Rules Division
Mass Media Bureau

7 As stated above, after the pleading cycle closed, licensee of
Station WAHO(FM) withdrew its request for the substitution of
Channel 3008 for Channel 2998 at Carolina, Puerto Rico. To
accommodate petitioner's proposed counterproposals for Class A
allotments at Culebra and Frederiksted would require Station
WAHO(FM) to change frequency. Accordingly, petitioner is
required to reimburse Station WAHO(FM) for reasonable and
prudent costs of changing frequencies. Petitioner was not aware
that Station WAHO(FM) had withdrawn its request, and con
sequently, petitioner did not state his willingness to reimburse
the station.


