
I V.
FACTVAL BACKGROU~D

7. Houston Cellular IS Itcensed by the FCC as the exc!usJ\:e prO\lder of cellular

commUnlcauons services on its authonzed frequenCies In the Houston Metropolitan Sraustlcal

Area. \vhlch includes Hams. Liberty. Montgomery. Waller. Fort Bend and Brazona Counues.

8. Defendants are engaged In the process of altering, manipulating, or emulating the

ElectronIC Senal Numbers on cellular telephones In violation of the FCC's ESN Orders.

9. The Bectronic Serial Number ("ESN") is a 32 bit binary number that uniquely

Idenufies a cellular mobtle transmitter to a cellular system. It is separate and distinct from the

phone's lO~igit telephone number. One purpose of the ESN in a cellular telephone is similar to

the Vehicle Idennfication Number In an automobile. Specifically, it uniquely Idenufies the

equipment to assist in recovery, if it 1S stolen. More importantly, the ESN is designed to identify

an authorized subscriber and enable cellular licensees, like Houston Cellular, to authorize system

usage and to properly bill for calls made to and from a cellular telephone.

10. The alteration of a cellular telephone's ESN allows a person to simulate the signal

of a different cellular telephone. This process, called emulation, allows one cellular phone to

emulate, or imitate, another cellular phone. This allows a person to make a calion one cellular

telephone while actually charging the call to another. Alteration of an ESN facilitates fraudulent

and unauthonzed cellular calls. An unauthorized user of a cellular phone that has an altered ESN

can make numerous local and long distance calls and have the charges billed to a totally

unsuspecting cellular customer. Alternativelv, ESN alteration enables one cellular phone to

emulate another cellular phone beyond the detection abilities of cellular licensees. This enables a

customer to use more than one telephone for the same telephone number, thereby avoiding monthly

access charges charged by Houston Cellular and other cellular licensees. By altering an ESN, a

customer can fraudulently avoid paying the monthly access charge for multiple cellular phones,

resulting in a significant loss of revenues to Houston Cellular.
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11. Furthennore, Houston Cellular has recently offered a Special long distance program

whereby. for a monthly fee. Houston Cellular w1l1 allow free air Ume on all long distance calls in

the State of Texas. Use of this long distance program will allow a customer to call long distance

from his cellular telephone and pay only the rate charged by the customer's pre-selected long

distance carrier. Houston Cellular will not charge for air time on such calls. Alteration of an ESN

allows a customer to have multiple cellular phones covered by a single monthly fee payment for the

long distance program. resulting in a substantial loss of revenue to Houston Cellular.

12. As more fully described in the affidavit of Robert Edwards. attached and

incorporated as Exhibit .... A." defendants John C. Nelson, individually and doing business as Cell

Time Cellular and as Action Cellular, have been engaged in the unauthorized practice of altering.

transfening, emulating or manipulating the ESN of cellular telephones to emulate other phones

subscribed to Houston Cellular. Specifically, on or about September 29, 1994, for a $225.00 fee.

John Nelson altered an ESN on a cellular phone provided to him to emulate a Houston Cellular

subscribed phone. In December of 1994, Robert Edwards returned to John Nelson and received a

quote of $250.00 for the alteration of an additional cellular telephone.

13. Furthennore. as more fully described in the affidavit of Robert Edwards. attached and

incoq>orated herein as Exhibit "A." defendants Danny Hart, individually and doing business as

Action Cellular and Action Cellular Extension are also engaged in the unauthorized practice of

altering, transfening. emulating or manipulating the ESN of cellular telephones. Specifically, on

or about February 8. 1995, Houston Cellular received an ad on Adverfax. The ad specifically

advertises "two cellular phones. one cellular number." Entities not licensed by the FCC to provide

cellular service cannot provide this service set forth in the advertisement Houston Cellular has not

authorized any person or entity to alter or emulate ESNs for cellular phones subscribed to its

service. S« Affidavit of Mike Hanafin. The Affidavit of Robert Edwards describes a conveBation

with Danny Hart wherein he admitted that for $250.00 he would alter the ESN of a cellular phone

to emulate a Houston Cellular subscriber's phone.
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V.
FCC REGULATIONS

14. On May 4. 1981. the FCC released an Order enutled "An InqUiry Into the Use of

the Bands 825-845 MHz and 870-890 tv1Hz for Cellular Communications Systems: and

Amendment of Parts 2 and 22 of the Commission's Rules Relative to Cellular Communications

Systems," 86 FCC2d 469 (1981) in which it, among other things, adopted techrucal

specifications for the use of cellular telephones, including a requirement that each phone have a

unique ESN. See 86 F.CC2.d at 508 & n.78, 573, and 593. This FCC Order (the "First ESN

Order") was published in the Federal Register on May 21, 1981 (46 Fed. Reg. 27655) with

corrections on lune 16, 1981 (46 Fed. Reg. 31417.) A copy of this First ESN Order is attached as

Exhibit "8." On September 9, 1994, the FCC released an Order entitled "Revision of Part 22 of

the Commission Rules Governing the Public Mobile Services." This FCC Order (the "Second

ESN Order") was published in the Federal Register on November 17, 1994 (59 Fed. Reg. 595(2).

(The First ESN Order and Second ESN Order are collectively referred to herein as the ESN

Orders.) A copy of the Second ESN Order is attached as Exhibit "c."

15. In response to an FCC Notice of Proposed Rule Making, released June 12, 1992, 7

F.CC Red. 3658, and published in the Federal Register July 1, 1992 (57 Fed. Reg. 29260),

C2+ Technology, a company that altered ESNs, requested the FCC to amend the Commission's

rules and allow companies to market ancillary cellular equipment that emulates ESNs for the

purpose of allowing more than one cellular telephone to have the same telephone number. See

paragraph 67 of Exhibit "e."

16. The FCC specifically rejected the proposed amendment of the emulator. The

Commission wrote:

Further. we conclude that the practice of altering cellular phones to
"emulate" ESNs without receiving the permission of the relevant cellular
licensee should not be allowed because (1) simultaneous use of cellular
telephones fraudulently emitting the same ESN without the licensee's
permission could cause problems in some cellular systems such as
erroneous tracking or billing; (2) fraudulent use of such phones without the
licensee's permission could deprive cellular carriers of monthly per
telephone revenues to which they are entitled; and (3) such altered phones
not authonzed bv the carrier would therefore not fall within the licensee's. '
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blanket license. and thus would be unlicensed transmllters In vlOlauon of
Section 30 I of the Act.

Sec paragraph 60 of Exlu btl "c."

17. The Commission further concluded:

Nevertheless. with regard to existing equipment. we conclude that cellular
telephones with altered ESNs do not comply with the cellular system
compaubihty specification I and thus may not be considered authorized
equipment under the onginal type acceptance. Accordingly, a consumer's
know1Og use of such altered equipment would violate our rules. We further
believe that any individual or company that knowingly alters cellular
~Iephones to cause them to transmit an ESN other than the one originally
Installed by the manufacturer is aidinl in the violation of our rules. Thus.
we advise all cellular licensees and subscribers that the use of the 0+
altered cellular telephones constitutes a violation of the Act and our rules.

See paragraph 62.2 (emphasis added).
.'

In conclusion. in Its Second ESN Order. the FCC clearly stated (1) use of altered cellular

telephones constitutes a violation of both the Communications Act of 1934, as amended. and the

First ESN Order as codified in Commission rules, and (2) any company that knowingly alters

cellular telephones IS "aiding in the violation of our [FCC] rules."

VI.
REOUEST FOR TEMPORARY RESTRAINING ORDER

18. Pursuant to 47 U.S.c. § 401(b) and Rule 65(b) of the Federal Rules of Civil

Procedure, Houston Cellular seeks a temporary restraining order from the court asking the court

(1) to enjoin defendants from altering, transferring, emulating or manipulating the ESNs of cellular

telephones and (2) that all records. computer disks, and other information concerning altered

telephones be preserved in their current state. As shown by the affidavits and evidence attached

1See previous 47 CFR § 22.915. which became new 47 CFR § 22.933, adopted in the
Second ESN Order.

2The Second ESN Order also revised § 22.919(c), effective January I, 1995, to require all
manufacturers of cellular telephones to design their telephones such that any attempt to ~ove.

tamper with. or change the ESN chip. will render the mobile transmitter inoperative.. Thus, 10 n~w
telephones, Houston Cellular and other cellular licensees should not be plagued With compames
that alter ESNs in violation of the law. Any attempt to alter the ESN will render the cellular
telephone Inoperable.



hereto and incorporated herem, Houston Cellular would show Immediate and Irreparable injury

WIll occur to Houston Cellular if an order enjoimng defendants from altenng, transferring
'- '- .... '

emulating or manipulating the ESNs IS not granted. SpecIfically, as shown by the affidaVit of

Mike Hanafin. Vice President of Engineering and OperatiOns, attached as Exhibit "0," Houston

Cellular would show that it has no way of monitoring altered telephones and will continue to suffer

fraudulent and unauthorized use of air time and theft of air time unless this order is granted.

Furthermore. without records from defendants indicating the names of customers who have

received altered telephones. Houston Cellular does not have a way to monitor the unauthorized use

of cellular telephones or notify specific customers that they are using cellular telephones in an

unauthorized manner.

19. In addition, 28 U.S.c. § 401(b) states:

(b) If any person fails or neglects to obey any order of the Commission
other than for the payment of money, while the same is in effect, the
Commission or any party injured thereby, or the United States, by its
Attorney General. may apply to the appropriate district court of the United
States for the enforcement of such order. If, after hearing. that court
determines that the order was regularly made and duly served, and that the
person is in disobedience of the same, the court shall enforce obedience to
such order by a writ of injunction or other proper process, mandatory or
otherwise. to restrain such person or the officers, agents. or representatives
of such person. from further disobedience of such order. or to enjoin upon
it or them obedience to the same.

20.~_ South Central Bell Telephone Company v. Louisiana Public Service

Commission. 744 § 2d 1107 (5th Cir. 1984) vacated on other grounds 106 S. Ct 2884. The Fifth
"v

Circuit. interpreting § 401(b). stated:

Under § 401(b), a party seeking enforcement of an FCC declaration may
obtain an injunction upon a finding that (1) the declaration is an FCC
"older" within the meaning of the Act, (2) the order was regularly made and
duly served upon the defendant, (3) the defendant is in disobedience of the
order. and (4) the party seeking the injunction has been injured by the
defendant's disobedience.

[d. at 1114-1115.

21. An FCC declaration is an "order." if the "agency acts in accordance with its

legislatively delegating rule making authority" and intends it to be binding on all applicable
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persons. [d. at 1115. On their face, the ESN Orders are "orders" prohlblung mdiVlduals, inter

alia, trom uSing cellular phones wnh altered ESNs or from altenng ESNs m cellular phones.

'1'') In order to show thal an order was dulv served. the Fifth Circuit has stated'- .

Thus, the requirement of "due selV'lce" IS met If the defendant in a § 401(b)
proceeding received notice legally sufficient to make the order enforceable.
Under the APA [Administrative Procedures Act], a rule is enforceable once
it IS published in the FederaL Register. 5 U.S.c. ~ 552(a)( n. The Supreme
Court has held that appearance of a rule in that publication constitutes legal
notice to the general public.

[d, at 1119 (cites omitted). The FCC adopted the ESN Orders pursuant to lawful notice and rule

making proceedings under the APA, and the referenced ESN Orders were published in the Federal

Register.

23. Houston Cellular, through the affidavits and Exhibits attached hereto and incorporated

herein, has shown that the defendants have violated "orders" of the FCC which have been "duly

selV'ed" upon the defendants. Because Houston Cellular has been injured by defendants'

disobedience, it is entitled to a temporary restraining order prohibiting the altering. transferring.

emulating or manipulating of ESNs of cellular telephones and enjoining defendants from altering or

destroying any records relating to the altering, emulating, transferring or manipulating of ESNs.

VII.
REOUEST FOR PRELIMINARY AND PERMANENT INJUNCTION

24. By way of this Complaint. Houston Cellular asks the court to set a date, within ten

(10) days of the signing of the temporary restraining order, for hearing on the preliminary

injunction. At the same time. Houston Cellular asks the court to order defendants to produce

certain records relating to the altering. transferring. emulating or manipulating of cellular

telephones. the servicing of clients, and/or responses to inquiries about such altering. transferring,

emulating or manipulating on cellular telephones to the court for in camera inspection and

safekeeping.

25. Furthermore, after the preliminary injunction hearing, Houston Cellular asks for a

trial at the earliest possible setting in order to permanently enjoin defendants from (1) altering,

transferring, emulating or manipulating the ESN on cellular telephones, or (2) altering or
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destroymg any record that relates to the altenng. transfcmng. emulating or manrpulatlng of cellular

telephones. or the servlcmg of clients or responses to mqumes about such altenng. transfemng.

emulatmg or manipulaung on cellular telephones.

VIII.
REQUEST FQR DECLARATORY RELIEF PURSUANT TO

28 U.S.C. 2201 ET SEQ.

26. Pursuant to 28 U.S.c. 220 l(a). Houston Cellular seeks a judgment from this coun

declaring the rights and obligations of Houston Cellular and the defendants. Specifically. Houston

Cellular asks the court to declare:

(1) Defendants' altering, transferring, emulating or manipulating ESNs is a

violation of the FCC's ESN Orders and regulations and aids and assists others in violating

the FCC's ESN Orders and regulations.

(2) The use of emulated or altered telephones is a violation of the FCC's~

Orders and regulations.

(3) Houston Cellular has the right and the obligation to determine the names of

all customers who have had their cellular telephones altered, transferred, emulated or

manipulated so as to advise and notify the customer that the use of altered, transferred.

emulated or manipulated telephones is a violation of the FCC's ESN Orders and

regulations.

(4) Defendants have no right to alter, transfer. emulate or manipulate cellular

telephones of Houston Cellular customers.

27. Pursuant to 28 U.S.c. 2202. Houston Cellular seeks reimbursement of the

reasonable and necessary attorneys' fees incurred by Houston Cellular for bringing this declaratory

judgment action.

IX.
PRAYER

28. Houston Cellular requests this court enter a temporary restraining order, after a

hearing, preliminary injunction. and after a trial on the merits, a permanent injunction~ that it be



awarded reasonable and necessary attorneys' fees In connecuon wllh the prosecution of thIS action;

and for such other relief. at law or in equity, to which Houston Cellular shows Ilself justly entitled.

29. Pursuant to Fed.R.Civ.P. 38, Houston Cellular respectfully demands a rnal by

JUry.

Respectfully submitted,

BY:~(;1W-:--:--::~~4v~:_' _
Mark A. Camgan
Federal 1.0. No. 4999
State Bar No. 03875200

Carlton D. Wilde, Jr.
Federal 1.0. No. 10694
State Bar No. 21458001

. 500 Dallas Street, Suite 2600
Houston, Texas 77002
Telephone: (713) 654-4400
Telecopier: (713) 654-8704

ATTORNEYS IN CHARGE FOR
HOUSTON CELLULAR TELEPHONE COMPANY

OF COUNSEL:

CARRIGAN, LAPIN, LANDA & WILDE, L.L.P.
500 Dallas Street, Suite 2600
Houston, Texas 77002
Telephone: (713) 654-4400
Telecopier: (713) 654-8704

Jay L. Bimbawn
District of Columbia Bac No. 412397
Federal 1.0. No. 03989-G
SKADDEN, ARPS, SLATE. MEAGHER & A..OM
1440 New York Avenue, N.W.
Washington, D.C. 20005
Telephone: (202) 371-7000
Telecopier: (202) 393-5760
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CERTIFICATION UNDER RULE 6S(b)

Pursuant to Rule 65(b) of the Federal Rules of CIVIl Procedure. I hereby certify that notice
of heanng to defendants on the temporary restraining order will provide defendants wHh the
opportumty to alter or destroy records which Will show the names of Houston Cellular Customers
to have had the ESN of their cellular phone altered or emulated. Absent documentation from the
defendants. Houston Cellular has no way to determine if a customer is using a cellular phone with
an altered or emulated ESN.

By: WmPv
Carlton D~Kte:-fFd""e-,-jr-.---------
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EXHIBIT .. :\..

I . All lists. files, records or other informauon contaIning names. addresses and/or telephone
numbers of mdl\:iduals or entities for whom ...ou altered, transferred. emulated or
manipulated the electronic serial number of cellular telephones from January 1, 1990 to the
present.

,., All advertisements, brochures or other documents which advertised serviceS you provide to
the public for altenng, transferring, emulating or marupulaung the electromc senal number
of cellular telephones.

3. Documents 10 your possession which Identify other indiViduals or entities which provide
services which alter, transfer, emulate or manipulate the electronic serial numbers of
cellular telephones.

4. Documents which eVidence any previous or current busmess relationship or dealings with
the entity C2+ Technology.

"
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THE STATE OF TE.XAS §

COUNTY OF HARRIS §
KNOW ALL MEN BY THESE PRESENTS:

AFFIDAVIT OF MIKE HANAFIN

BEFORE ME. the undersigned authority. personally appeared Mike Hanafin. who after

being duly sworn. did state under oath as follows:

"My name is Mike Hanafin. I am over the age of eighteen (18) and I am fUlly cornpetentto

make this affidavit in all respects. The facts and opinions contained herein are true, correct. and

based upon my personal knowledge.

I am vice president. engineering and operations at Houston Cellular. I am familiar with the

technical aspects of the cellular business. including the process known as "emulation" whereby a

factory installed ElectrOnIC Serial Number ("ESN") is altered. The ESN is a 32 bit binary number

that uniquely identifies a cellular mobile transmitter to a cellular system. The ESN enables cellular

licensees, like Houston Cellular to identify an authorized subscriber and therefore to authorize

system usage and to bill properly for calls made from a cellular telephone.

The alteration of a cellular telephone's ESN allows a person to simulate the signal of a

different cellular telephone. This process. called emulation. allows one cellular telephone to

emulate, or imitate. another cellular telephone. This allows a person to make a call on one cellular

telephone while actually charging the can to another. Alteration of an ESN facilitates fraudulent

and unauthorized cellular caBs. An unauthorized user of a cellular phone with an altered ESN can

make numerous local and long distance calls and have the charges billed to a totally unsuspecting

cellular customer. Alternatively, ESN alteration allows a customer with two cellular phones to

have one ptloDe emulate the other. e.g.. to use more than one telephone with the same telephone

DlUDber. thereby avoiding monthly access charges charged by Houston Cellular and other cellular

licensees. By altering an ESN. a customer can fraudulendy avoid payiDg the monthly access

charge for multiple cellular telephones. resulting in a signific;ant loss of revenue to Houston

Cellular. EXHIBIT

1-0-



Further affiant sayeth not"

Furthermore, Houston Cell ular has recently offered a special long distance program

whereby, for a monthly fee, Houston Cellular will allow for free air time on all long distance calls

In the State of Texas. Use of this long distance program will allow a customer to caJllong distance

from his cellular telephone and pay only the rate charged by the customer's personal long distance

carrier. Houston Cellular will not charge for air time. Alteration of an ESN allows a customer to

have multiple cellular telephones covered by a single payment for the long distance program,

resulting in a substantial loss of revenue to Houston Cellular.

I have reviewed the AdverFax, published by Action Cellular Extensions, which stales

"Two Cellular Phones, One Cellular Number". Based upon my experience and knowledge, there

is no method of achieving two cellular telephones with one number, which has been approved by

Houston Cellular. At Houston Cellular's facilities, cellular phones with an altered ESN register as

if they were the original cellular phone assigned that particular ESN and therefore Houston Cellular

does not have any way to determine if a cellular telephone has been emulated. The only way that

Houston Cellular can find customers with emulated telephones is to review the sales records of the

emulator. Destruction of the emulator's records will leave Houston Cellular without any recourse

against its customers with emulated telephones.

71l!L¥~
Mike Hanafin

\ .711 SUBSCRIBED AND SWORN TO BEFORE ME, the undersigned authority, on this
.-;' . day of -';" ('1. '; • 1995.

Notiry Public, . and for '
the State of Texas
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THE STATE OF TEXAS §

COUNlY OF HARRIS §
KNOW ALL MEN BY THESE PRESENTS:

AFFIDAVIT OF ROBERT EPWARPS

BEFORE ME, the undersigned authority, personally appeared ROBERT EDWARDS who

after being duly sworn, did state under oath as follows:

"My name is Roben Edwards. I am over the age of twenty-one (21) and I am competent to

make tlus affidavit which is made upon personal knowledge. The facts set forth in this affidavit

are based upon personal knowledge and are in all things true and correct

I am an investigator with the Guidry Group. At the request of Alan Dear of Houston

Cellular Telephone Company, I was requested to obtain evidence which would show that

employees of the Cellular Phone Store, located at 1313 S. Loop West, Houston, Texas, were

referring Houston Cellular customers to John Nelson for the purpose of emulating cellular phones.

I was further requested to see If I could prove that Mr. Nelson was emulating cellular phones

pro\'ided by Houston Cellular.

On September 26, 1994, I received an acuvated Motorola flip (ponable) phone and a non

activated Motorola bag (transponable) phone, both of which had been proVided by Houston

Cellular and were on Houston Cellular accounts. I obtained a subscriber agreement from Houston

Cellular in my name for the activated Motorola flip phone, bearing the electronic serial number

("ESN"') 827SF658. On the same day. I went to the Cellular Phone Store and explained to the

receptionist that I wanted an extension for my Motorola flip phone. The receptionist directed me to

the shop section of the store. In the shop section, I told a woman in the area that I wanted the same

number for my inactivated bag phooe which was already on my recently purchased and activated

flip phooe. This individual told me that this could not be done. Before she could explain why it

could DOl be done, an individual by the name of Chris Torres said that "John" could accomplish

this conversion.
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Mr. Torres explained that "John" had hJs own business and dId thIS type of emulation for

the Cellular Phone Store. Mr. Torres explained that emulation would take approXJmatelv three

days. He agreed to call "John" and did so as I Waited. Mr. Torres told me that "John" S3Jd to

leave the bag phone with Mr. Torres and that "John" could have the phone emulated by Thursday,

September 29, )994. I was quoted a price of $225.00. Mr. Torres copied the phone number and

ESN number from the flip phone, along with my name. He then gave me a claim check number

and asked me to call his office around midday on Thursday, September 29, 1994.

On September 29, 1994, at approximately) 1:00 am., I contacted Chris Torres by phone.

Mr. Tares stated that "John" wanted to meet me at the store with the emulated phone. I told Mr.

Torres that I could meet John at his store between 12:00 and 12:30 p.m.

At approXimately 12: 15 p.m., I was introduced to Mr, John Nelson by Chris Torres. Mr.

Nelson handed me the emulated bag phone and explained that he had performed a "minor tune-up"

on it He then provided me with a typewritten letter, a copy of which is attached hereto as Exhibit

"1", addressed to "Dear emulation customer,"

I spent approximately 20 mmutes with John Nelson 10 the shop area of the Cellular Phone

Store. Mr. Nelson provided me with a one page, printed letter on the letterhead of Cell Time

Cellular which explained the availability and advantages of cellular phone emulation. A copy of

this letter is attached hereto as Exhibit "2". Mr. Nelson offered to emulate other phones for me

and said he had done so to phones on boats and other vehicles. He claimed there was no limit to

the number of extension phones that could be on the same number.

Mr. Nelson suggested that I obtain an additional cellular phone emulated for my mother or

any ocher loved ODe. When I told him that my mother lived in Rorida. Mr. Nelson said that the

emulated phone would still work in Rorida in a "roving-roaming" capacity. Mr. Nelson did not

require any identificarion from me, but asked me to sign a form which had my name printed at the

top along with blank spaces for home address, phone number, date of banh and social security

number. This form certified that I was the authorized customer for the phone number which Mr.
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Nelson emulated. When I asked tv1r. Nelson "out of cunostty" ho\\' long the emulatIOn procedure

lOOk.. he replied that It took 4-6 hours.

Mr. Nelson accepted $225.00 in cash from me as payment for this emulation. This was

done after be was asked to test the emulated bag phone with an incoming and an outgoing call in

my presence. Both "tests" were successful.

Mr. Nelson gave me an emulation receipt which I saw him write and sign. He explained to

me dw this receipt could not be on a Cellular Phone Store receipt since the emulation was not

theirs but his. A copy of this receipt is attached hereto as Exhibit "3".

Mr. Nelson also indicated that he received emulation referrals from other stores in the

Houston area. similar to the Cellular Phone Store, but he did not name any of these stores.

Mr.Nelson provided me With several of his business cards, one of which is attached to this

affida\it as Exhibit "4".

After leaving the Cellular Phone Store, I returned the two cellular phones involved in this

investigation to Mr. Alan Dear of Houston Cellular. I also provided him with copies of the

documents received from Mr. Nelson which are referenced above. It is my understanding that the

emulated cellular phone is sull in the possession of Houston Cellular.

On December 28, 1994, I again received an assignment from Houston Cellular to try to

have a phone emulated. On that day, at approximately 11:35 am., I returned to the offices of the

Cellular Phone Store and met with Victor Torres, the technical manager of the Cellular Phone

Store. I explained to Mr. Torres that 1 had previously had my flip phone emulated with a bag

phone by John Nelson at the store. Mr. TorteS told me that Houston Cellular did not like the

Cellul.~ Stae emulating existing cellular phones, but added that be would put me in contact

with Jdm Nelson. I gave Mr. Torres my pager nwnber and flip phone number to pass on to Mr.

Nelson.

On December 29, 1994, at approximately 10: 15 am., 1 was paged by pbme nwnber 300

8689. I returned the call which was answered by a male voice who said "Action Cellular." I asked
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for John Nelson and the individual answenng the phone told me that John Nelson was on another

line. I explained that Mr. Nelson had previously emulated a phone for me and that I had another

phone to be emulated. I was given the address for Action Cellular as 9100 Southwest Freeway,

Suite 150, and was told that John Nelson would be available if I wanted to bring the cellular phone

to Action Cellular. On December 29, 1994, at approXImately 10:45 a.m., I arrived at 9100

Southwest Freeway, Houston, Texas. A sign on the door of Suite 150 stated "The Harvest

Financial Group." After introducing myself to the receptionist in the office, I was greeted by an

individual who introduced himself as "Ted", and who told me that he had spoken to me earlier on

the phone. Ted reintroduced me to John Nelson, who had been standing nearby with his back to

the door. Mr. Nelson appeared to recognize me, and led me to an office located behind and to the

right of the reception area.

Mr. Nelson apologized for the condition of his office (numerous papers were strewn about

his desk.. and several cellular phones in their "bags" were on the desk and the floor). Mr. Nelson

explained that he had just joined a new company called "Action Cellular", and that the name of this

company would soon appear on the door along wi th "The Harvest Financial Group." He did not

explain the relationship between the two companies.

I reminded Mr. Nelson that he had emulated a bag phone for me in September. Mr. Nelson

asked how the phone was Working. He then brought up my name on a computer whose screen

was fllied with the names of other customers in September of 1994. From this screen, he obtained

the electronic serial number (MESN") of my flip phone.

Mr. Nelson advised me that Houston Cellular and other similar phone companies did not

appreciate the emulations that he aDd other small companies were doing. He said that emulations

were oosting the larger companies money from lost monthly service fees. He further claimed that

as long as emulated phone users did not talk simultaneously, no theft of services ocx:urred. Mr.

Nelson informed me that the price for the emulation was $250.00. When I reminded Mr. Nelson
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that the pre\'lous pnce was $225.00, he responded that It had Increased to $2S0.00, but that he

would only charge me $225.00 as a repeat customer.

Mr. Nelson provided me with eight bUSiness cards which read "Two cell phones, one cell

nwnber, one cell bill, fast, locally and legal - Call John at 713-360-8689." On one card he wrote

771-6974 in the lower right corner. A copy of this is attached hereto as Exhibit "5'. Mr. Nelson

also provided me with one sheet of paper from Cell Time Cellular, a copy of which is attached as

Exhibit "'6", which descnbed the comparues emulation service and "important points to remember."

A second sheet of paper, also provided to me by Mr. Nelson and attaehed hereto as Exhibit "7",

was an application for emulation with Cell Time Cellular.

Prior to leaving his office, I was required to sign a form which certified that I was the

subscriber of the emulated l1IP phone and that I would not use the extension phone for anything

illegal. I asKed Mr. Nelson if it was technically feasible to use emulated phones simultaneously.

Mr. Nelson replied that it was. He also said that the larger phone companies could detect when

emulated phones were being used at the same time. Mr. Nelson suggested using a pager system

to indicate periods of aVallabliity to co-users of the same emulated phones.

Mr. Nelson concluded by stating that he hoped to have my emulated bag phone ready by

midday on December 29, 1994. He added that he could deliver it to me, but I expressed a

preference for receiving it from his office.

When I left Mr. Nelson's office, I deliberately left the activated flip phone on his desk.

After waiting in the ball for two minutes, I returned to Mr. Nelson's office to reclaim the flip

phone, but Mr. Nelson was away from his desk. I then approached the receptionist and explained

my probIeI;11 to her. She said that Mr. Nelson was on the phone and indicated an office acrcss the

ball from her wbose door was closed. Ted came out of this office and I told him that I had

forgotten my flip pbooe but was not sure if John needed it for the emulation. John came out of this

office. told me that he would not need the flip phone, and returned it to me.
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On December 29, 1994, at appro:'<:Jmalely 4:00 p.m., I was paged by John Nelson. I

returned his call at TII-6g]4. Mr. Nelson asked me If I was Bob Edwards with the GUIdry Group

who was working for Houston Cellular. I demed that I was that individual. I then asked hIm If

my phone was ready and he replied that It was not. Mr. Nelson then asked me for my business

phone number. I gave him a previous employer's phone number. [do not know how John

Nelson discovered that [ was acting as an investigator for Houston Cellular.

On December 30, 1994, I met John Nelson at the offices of Action Cellular. Mr. Nelson

told me that he could not emulate my phone because it was "too new", and the emulation

technology was not locally available. After appearing to be convinced that I was not an

investigator, Mr. Nelson offered to ship my phone to associates in Montgomery, Alabama, who

had the technology to emulate it. He claimed that this service would take seven days and an

additional $50.00 to complete. I told Mr. Nelson that I would consider his revised offer, but that I

intended to shop around for less expensive and local emulation.

At this time I returned the two involved phones to Houston Cellular.

On or about February 14, 1995, I received an additional assignment from Houston

Cellular. I was sent an advertisement which was received by Houston Cellular on their fax

machine. The advertisement, a copy of which is attached hereto as Exhibit "8", was advertised in

Adverfax and faxed to Houston Cellular. At Houston Cellular's request, I called Action Cellular

Extensions at m-96lO and asked for Danny Hart. During my conversation, I referenced the ad in

Adverfax. I claimed thai I saw the ad at Gerland's on Highway 6. I told Mr. Hart that I had a

Motorola flip phone that I used at work. I also explained that I would like to activate an old

Motorola~ phone and have the same phone number as my Motorola flip phone. He indicated

that this was"not a problem."

After asking him how this process worKed, Mr. Hart claimed that his company emulated

the phone through an "encrypted software process". He indicated that the process was computer

genemted and would do nothing to alter my phone. He claimed that they were "dUplicating
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electronic serial numbers." He tndicaled that the fee for the emulauon was $:SOoo plus 1.1\. He

further stated that you could not make a call between the two phones and you could only use one of

the cellular phones at a time.

Mr. Hart indicated that the turnaround time for emulating a phone would take one day. He

guaranteed that the "two phones were going to work" and that they would continue to work

throughout the life of my phone.

I asked Mr. Hart If there was a place where I could come to him. He indicated that he

would come to pick up my phone.

Mr. Hart indicated that he was not associated with GTE or Houston Cellular. He claimed

that he had a parent company out of Alabama that he worked with. He claimed that he could

emulate phones from any cellular company in the world.

Mr. Hart told me to call for an appointment and that he would come pick up the phone.

asked him if this process was legal and he stated that it was "perfectly, perfectly legal."

Further affiant sayeth not."

SUBSCRIBED AND SWORN TO BEFORE ME, the undersigned authority, on this 17th
day of February. 1995.

ICATttIWN A. DEANE
MY lDtMSSOt EllIWS
...... 30,1117

~a.~
Notary Public in and for
the State of Texas
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lA.r..'. £aulat1on Custom.r•

~ttach.d you vi~~ p~ea.e ~1nd a ~or. to £111 out to complete the
e.ulat~on o~ your ••coftdary cellular phone .nd .n 1n£or.ation sheet
about. both phon••.

We not.d upon r.ce1pt o~ your ••condary phone, that the ant.nna vee
not. proper~y ••cur.d, v. b.ve rect.i1'1.ed t.h1. .:Lt,uat.:Lon. A~so, your
••t.i.:fact1on lev.l vill incr.... greet.~y vith all o:f your a.llular
phone. 1~ you annually get. a ·tune up· OD ••ch phone. You really will be
8urpri.ed hoy a t.un. up will r.auc. your; ~ru.tr.t.ion wit.h your local

i' cellular provider (Inaann,u:has in ..any c ••••, .. 'it i. not the ce~lu~ar

CO.panies ~au~t that. your conversation ia not. up to your .xp.c~.tiona

~.c.u•• o~ the need o£ equipment tune up).

Thank you once aga~n £or your ~nt.re.t in and p.rt.~cip.tion 01' our
"ieee.

•

S1.ncerely.

30~n C. .eleon, 3r.

~-
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! ~ CELL TII\"ECELLULA~(CTC)
S20~SYCAMORE VILLAS DR. • KINGWOOD TEXAS. 77345 • PHONE & FAX 713.360-8689

THANK YOU FOR YOUR I'NQUIRY

\t CTC we have the technology t~ enable you to h~ve more than one phone on the same number.
-lis technology has been a~ai1ablefor several years. but is expensive for a carrier to provide. CTC
vW mak~~ that t~chn9logyaffoid~ble!! ,

,ur erc serviced phone will ma:mrain its onginal·s'eturity.'The original manufacturer's software
illnot haye been changed nor\v,ill anything bephysi~yadded to yourphone which might violate
: phone's FCC type approval. '. " ' '.. .. '

IMPORTANTPO~TO REMEMBER

Due to deficiencies in the established system, ONLY ONE UNIT can be on at a time. If more
than one phone is o~ you~~ be in.violation of your carrier's taniffs. In some instances your

. . ·1 _ •

service may be inteaupted or even terininated Clue to the electronic security measures utilized
by the carrier.

This service is available to you from information provided by you and at your request. eTC will
not assume liability for:

..
1. the use or nonuse of the phones; or,
2. any failure to observe any laws or regulations~or,
3. any use which might constiWte either theft of services; or.
t. any use for fraudulent pwposes whatsoever.

ihould your Primary (activated) phone be stolen. report it to your~erimmedi.ately. Do not
lttempt to use the secondary phone since it may be blocked by the carrier. Ally attempt to use
be phone may result in Utvestiption for using a reportedly stolen phone.

:hould your secondary (emulated) phone be stolen, request a number change from your carrier.
~er this change has been made your phone may have the number programmed. THEN call
~C.We will advise you ofthe procedure to have the new phone work with the existing phone.

10uld you decide to sell your secondary (emulated) phone, or retum it to the manufacturer for
'arranty wo~ call us and we will reset it to its original parameters. There will be a nominal
large plus freight for this service. EXHIBIT

Tune Cellular - Making.tomolTow's technology affordable TODAY!
If'
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