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EXHIBIT

,... CELL TIME CELLULAR (CTC) - ..:.R.~)_/.::..2..-.:..iq~~~~:r__

5202 SYCAMORE VILLAS DR. • KINGWOOD TEXAS, 71345 • PHONE & FAX 713-360.8689

THANK YOU FOR YOUR INQUIRY

At CTC we have the technology to enable you to have more than one phone on the same numbe
This technology has been available for several years, but is expensive for a carrier to provide. CT
now makes that technology affordable! !

Your ere serviced phone will maintain its original security. The original manufacturer's softWaI
will not have been changed nor will anything be physically added to yourphone which might violat
the phone's FCC type approval.

.
A. Due to deficiencies in the established system, ONLY ONE UNIT can be on at a time. If mo

than one phone is on, you may be in violation of your carrier's tarriffs. In some instances yo
service may be interrupted or even terminated due to the electronic security measures utiIiz~

by the carrier.

B. This service is available to you from information provided by you and at your request. CTC w
not assume liability for:

1. the use or nonuse of the phones; or,
2. any failure to observe any laws or regulations; or,
3. any use which might constitute either theft of services; or,
4. any use for fraudulent purposes whatsoever.

C. Should your Primary (activated) phone be stolen, report it to yOW' carrier inunediately. 00 n
attempt to use the secondary phone since it may be blocked by the carrier. Any attempt to u
the phone may result in investigation for using a reportedly stolen phone.

D. Should your secondary (emulated) phone be stolen, request a number chanle from your eartit
After this change bas been made your phone may have the number programmed. THEN c,
ere. We will advise you of the procedure to have the new phone work with the existing phon

E. Should you decide to sell your secondary (emulated) phone, or return it to the manufacture~f
warranty work. call us and we will reset it to its original parameters. There will be a nomm
charge plus freight for this service.

Cell Tune Cellular - Making tomorrow's technology affordable TODAY! I lJ
-~--



,... CELL TIME CELLULAR (eTC) (-'- - -
I 5202 SYCAMORE VILLAS DR. • KINGWOOD TEXAS. 77345 • PRONE &. FAX 713-360-8689

TO: _ FAX [_1

HOW DO I GET STARTED? Its as simple as 1-2!

(1) TYPE OR PRINT nns INFORMAnON IN BLACK INK and send it with the pbone.

PRIMARY (AcnVAlEDJ P'bonc: Make _ ModaI _

PItlM....v ESN: _ SElUAL.' _

SECONDARY Phaae: Make _ MODEL _

SECOND~"Y £IN: _ SSJUAL" _

eYe\::' urigind.p~ from the Dealer or Dnier should show the E~N. If you. c:aDDOt fmd it call your Dealer. IF 'fOU NEED
FlJ'RnrER ASSISTANCE, CALL ere 713-360-1689

(2) Call for pick up or send the SECONDARY PHONE ONLY VIA UPS with this {onu completed TO:

CELL TIME CELLULAR 5101 SYCAMORE vn.LAS DR. KINGWOOD, TX 17345

CwtDmer Name:; Addml: _

Ory Stata Zip _

Da)'lime Phone" (NOT YOUk CEl..l..lJ1..AR PHONE j): £-] _

PHONE REn1I.N ADDR.ESS _

SHIP VtA~ SECOND DAY AI& SVC ( ) S REGULAR SERVICE ( lS •• DELIVERY ( ] S_

•• PLUS $6.00 if check not included with Order. Add $1.00 per $100 to insure over $SOt

CEllTmCATlON: Undw penalty of s-iUtY ud fnud I tMn'by ccnify d\It I am me UHf ICtivu:d by my c.mer CQft1l'&1IY for the IboVf

primary I!SN. I bccby authorize ad .mpower ere &I my Apnt to petfonn die emubWona .. required on my behalf. I f\mher certify tha
equipment c:aaneaed to d\is lin_ WiU .. used til a ICIa! manDef .tId herby qree to indemnify ere of allliabiliucs and n:soonsibiJiljes ..
II1II)' be inc:urnd by ..ue or DODatC of _line, phone. ..oii'WIId, anllWioaa, IDd eahaaceawnts wi1houl~ft.

UDder lW CBCUMSUNCU mUll MORE mAN mm pbone be powend oa AXDIE SAME lIME!

DEAl EP.: _

0.= _

DIUVEIlS UCBNSE' _

AtJ'TH' __

Autbarized User', SlGNATUU (LS)

SOCIAL SSClJ'RlTY' 01' FEJN _

DA1'2 REC'D: _

DISCLAIMER: CTC USEllVES nmliGHT TO MAD CHANOBS TO m PILODUCt'S 1Q IMPRO'IE Jd!LIABn.rtY. FtJNCnON, 011
FlTRnIEIlMOU,Cl'CDClQNar AIItJMI! AllY UABIl1tY AlUSINCiDUT0P11II ~PPI.ICA11ON,UDOIlNONUD,01 OF ANY~
OIl FEDEItAL LAWS OP m PRODUCTS OIl !U!IlVlC!S 'NHATSOEVD: NOll OCIES tT CONVEY AllY UCl!NS6 urlDER m J
CCPYIIGt4TS.OR'TRADEsec:u:rs.OIl PERMISSION. Ok~.IGKI'SoP01'NDS TOCDPYrrs FBATUUS.DPIONS. DOC\1M8NT,t
SOP'TWARE. IN J«) INSTANCE SHAU-nmere1JI\11UI"Y BXCBEDTHE AMOlJNT PAID TOen: BYnil t1SEIL cornICiHT tNf1W'
mel nmnOF Sl!tvtc!!s~Pl!DSItAL caD4ES Q11YiD151JUOUS P!l..ON'Y PENAL"BS. VIOlAlOllS wUl_
f'tJl.J..6ST£XTDIToPnfE LAW!! EXHIBIT
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CALL S23-2878
or 513-2681
fOR &l>1E INFORMATION

SANDY~S~
713-975·8942

10947 Westhelmer
Surprise Someone With Thes.

Scentsatlonal Glftsl
w.'ve combined miIIhIe bot1Ies of~ft. from

EIIabIth Min wfth the warmth ot aHallmirk
m~. PIked from 512.00 to $22.00

CIcUIa TIUII~ HGbalk cmd Russell Staver hood
dtocrAates. PricId flom 99( 10$19,95.

CiIat GIftsIN~~, Ihall1stfdcs, Prldau5,
Mom__ ChIdshid Tedcles, M Gad's Q,lchn,
Ftnton,.. Beron. 5wcravski Crystal.
GIft Wrapp1ns Available. Sap and IdOOM.

Pliday, '.bNIIy11,1'''.._....10:30 LIIl.
OR......,.'ftfUay 1•• 1.'....10:10....
Qtel&dOllU It•• litO m$ •
.....4ueri.c..AuditDlil1lL

WOULD YOU LIKE TO BE A
ZOO VOLUNTEER?

JoID dle Docett Council ofdie ROUIblZGo.
ZDcDoc.rrt.I ..m-amd 'MIIIlIIIl who~ tbIir
1imI.-lkDawledp to~ thI public-1IpRW.1y
cNldnD. -Ibaat ZDOI, wUdUtt IIUS cc:m1lWtiaD.

AJ aDCll:flltYG'l wt11 hIYe aloe oft'lllDdblOCllllt
~ ofI tum 1h&thu OCIIM to IfIIlboUD
Wlutltllriam. tumWOIk azul GID!II.

Haw,. ftMI" u..a em .-uion to your
M~' NtIUI ,au em 1aGw t1uJI ntenrion

I'horw willa no month"J-J

~~ Two
... Cliluar
-- Phones
• Onli' Cellular

•• lumber
Action Cellular Extenaiol1l

(715) 7'75-9610
Danny Hart

TIN Frc"lIc.Jt Cut Flowers AvtJilable.'
Place Your Order. Now For ValeadD,'.

Day DeUyery, Tuesday Feb. 14.
w. dIUver III thI BoultO!1 Metropla. IDd Wire

flowcn to an '0 ltaealDd.7 COUI11Dea.
SGlUj'tJCtlD1I OUll1'II1II••d

Order by phone !'9·6159

CIC EEiiI

EXHIBIT
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

HOUSTON CELLULAR §
TELEPHONE COMPANY §

§
v. §

§
JOHN C. NELSON, individually and §
d/b/a both CELL TIME CELLULAR and §
ACTION CELLULAR and DANNY §
HART, individually and d/b/a both §
ACTION CELLULAR and ACTION §
CELLULAR EXTENSION §

C.A. NO. ~ 5 - (;,1 r
UNITED STATES DISTRICT COURT
SOUTHERN DlSTR.:i OF TeXAS

~::.~:

MAR 11995

Michael N. Milby, Clerk

DEMAND FOR TRIAL BY JURY

ORDER

On Houston Cellular Telephone Company's original complaint'cind request for temporary

restraining order, preliminary injunction and permanent injunction. filed on March 1. 1995. the

Court finds:

(1) Houstoo Cellular Telephone Company ("Houston CeUuJarj is suffering injury

from Defendants John C. Nelson. individually and d/b/a both Cell Time Cellular and Action

Cellular; and Danny Hart, individually and dIbIa both Action Cellular and Actioo Cellular

Extension altering. manipulating. transferring or emulating Flectronic Serial Numbers (ESN).

This has resulted in an incalculable 1C6S of revenues from. among other things. loss of monthly

aa:ess and long distance access fees. This injury is irreparable because Houston Cellular has no

means of monitoring the use of cellular phones with altered, manipulated. transferred or emulated

ESNs, and therefore, has no way to bill for this unauthorized use of a ceUular phone.

(2) Houston Cellular can only determine the names of customers using cellular phones

with alte~manipulated. transferred or emulated ESNs by review of defendants John C. Nelson.

individually and d/b/a both Cell Time Cellular and Action Cellular; and Danny Hart. individually

and d/b/a both Action Cellular and Action Cellular Extension's records.

(3) Houston Cellular will suffer irreparable harm if the records of defendants John C.

Nelson. individually and d/b/a both Cell Time Cellular and Action Cellular. and Danny Hart.

individually and d/b/a both Action Cellular and Action Cellular Extension are altered or destroyed



prior to the granting of this temporary restraining order. and therefore. no notice to the defendants

of this order was required.

Therefore, it is ordered:

( 1) Defendants John C. Nelson. individually and d/b/a both Cell Time Cellular and

Action Cellular. and Danny Hart, individually and d/b/a both Action Cellular and Action Cellular

Extension are enjoined from and shaH cease any manipulating. altering, emulating or transferring

of ESNs on cellular phones.

(2) Defendants John C. Nelson. individually and d/b/a both Cell Time Cellular and

Action Cellular, and Danny Hart. individually and dlb'a both Action Cellular and Action Cellular

Extension are further enjoined from and shall cease to alter or destroy ~y records. defined in its

broadest sense to include all written. printed. typed. recorded. or graphic matter of every kind and

description. including, drafts, originals and copies. and all attaclunen~ and appendices thaao

which relate or refer to the altering. manipulating. transferring or emulating of ESNs or the names

of individuals and/or entities with cellular phones having altered, manipulated. emulated or

transferred ESNs. Without limiting it. the term "records" includes aU agreements. con~

communications, correspondence, letters, telegrams, telexes, messages, memoranda, records,

reports, books. summaries, tape recordings or other records of telephone conversations or

interviews, summaries or other records of personal conversations, minutes or summaries or other

records of meetings and conferences. summaries or other records of negotiations, other

summaries, diaries, diary entries, calendars, appointment books, time records. instructions, work

assignmen~, forecasts, statistical data, statistical statements, financial statements. worksheets,

workpapers, drafts, grafts, maps, charts, tables, accounts, analytical records, consultants' reports.

appraisals, bulletins. brochures, pamphlets, circulars. trade letters. press releases. notes. notices.

marginal notations. notebooks, telephone records, bills, statements, records of obligation and

expenditure, invoices, lists, journals. advertising, recommendations, print-outs. compilations,

tabulations, analyses. studies. surveys, transcripts of hearings, transcripts of testimony. affidavits,

expense reports, microfilm. microfiche. articles, speeches, tape or disc recordings, sound re-



cordings. vIdeo recordings. film. tape. photographs. punch cards. programs. data compilation

from which information can be obtained (including matter used in data processing). and other

printed. written, handwritten, typewritten, recorded. stenographic. computer-generated. computer­

stored, or electronically stored matter, however and by whomever produced. prepared,

reproduced. disseminated. or made. The term "records" also includes all copies of documents by

whatever means made, except that where a document is identified or produced, identical copies

thereof which do not contain any markings, additions, or deletions different from the original need

not be separately produced.

(3) The Court orders defendants John C. Nelson, Danny Hart and corporate

representatives of Cell Time Cellular, Action Cellular and Action Cellular Extension to produce and

U.S. Marshals to seize the following:

(a) AU lists, files, records or other information containing names,
addresses and/or telephone numbers of individuals or entities for
whom you altered. transfem:d, emulated or manipulated the
electronic serial number of cellular telephones from January 1, 1990
to the present

(b) AU advertisements, brochures or other documents which advertised
services you provide to the public for altering, transferring,
emulating or manipulating the electronic serial number of cellular
telephones.

(c) Documents in your possession which identify other individuals or
entities which provide services which alter, transfer, emulate or
manipulate the electronic serial numbers of cellular telephones.

(d) Documents which evidence any previous or current business
relationship or dealings with the entity C2+ Technology.

(e) A complete copy of all data on any storage medium, including
paper-based fixed disk data and removable disk data (such as bard
drives, removable drives, floppy drives, optical drives, tape drives,
and RAM drives). Houston Cellular will reimburse defendants for
copying costs incurred in obtaining a hard copy of the foregoing
infonnation.

(4) The Court orders John C. Nelson, Danny Hart and corporate representatives of Cell

Time Cellular, Action Cellular and Action Cellular Extension to immediately notify. in writing,

return receipt requested. any affiliated computer service company of this temporary restraining

order.



(5) The Court orders plaintiff Houston Cellular Telephone Company to file with the

Court a bond in the amount of $lO,(XXlOO for the payment of cos~ and damages as may be

incurred or suffered by any party who is found to have been wrongfully restrained.

(6) A temporary injunction hearing is set for Friday. March 3. 1995 beginning at 9:00

a.m., with the hearing to take place in Courtroom 1L-c., Aoor -l1- of the Federal Cowthouse

located at 515 Rusk. Houston, Texas TIOO2.

SIGNED this
slt day of f'l_N?:.r....t:H__"1995.

~;;;;~<Sii~S-=1~.. ~_N_.~.~ _
JUDGE PRESIDING ~

4



-- BOND NO. 6423218

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

HOl-STON CELLULAR §
TELEPHONE COMPANY §

§
V. § C.A. 95·617

§
JOH'1 C. NELSON, individually and §
d/b/a both CELL TL\1E CELLULAR and §
ACTION CELLULAR and DANNY §
HART, Individually and d/b/a botb §
ACTION CELLULAR and ACTION § '"'"'i~":
CELLULAR EXTESSION. § :<::::-

;,.. ;:- .
t....... ~ ..

IEM-POR,uy RESTRAJMNG OBJlER BQND .:-:-:-
..

KNOW ALL MEN BY THESE PRESENTS:

; ...
;~

I

-.
.'

A temporary restraining order has been granted. in Cause No. 95-617. Houston Cellular

Telephone Company, as principal. andUnh:ersat Surety of America, as surety. acknowledges

themSt:lves bound to pay defendants John C. Nelson, individually and d/b/a both Cell Time

eellwilr and Action Cellular and Danny Hart, indhidually and d/b/a both Action Cellular and

. AetiOD Cellular Extension the amount of $10,000.00 for the payment of costs and damages, jf any.

as may be incurred or suffered by any party who is found to have been wrongfully restrained.

Witness our hands this J.At.. day of March , 1995.

UNIVERSAL SURETY OF AMERICA

BY(]rw.A-(J~
Paula Pattersat
Attorney-in-Fact

.' \' \ I; 1<- ""'"
( I·., .. " .. , ...

(, .,t·· "'~,. ....
i .... .... ,\\' : ~'.'.,. . .. (..(.~ I t ~ !.. $-

•• J '. \ /}'" ' (-.; (", ..)
'-,. / .... ......

.:..... (. ." f' ,.
1

"

" t r 1-' '-I ' I I (\ ",
~11. ," \ \ , ",\

'1, II/[;r(( till I"



UNIVERSAL SURETY OF AMERICA
P.O. BOX 1068 -Houston. Texas 77251-1068

GENERAL POWER OF ATIORNEY - CERTIFIED COpy

I~M TX 6423218 00 I
~--

KDow AU Men by ~se ~se~~ That ~VERSAL SURETY OF AMERICA. a corporation~ orgaaized and eXistioa UDder the laws of
the Srate ofTexas. and bavmg lIS pr1C1pal office Ul HOUSfOn. Texas. does by these preseats make. COQSlICUle and appoiD1

Laura Lima Jam. V. Felker Paula Patteno.

of HOlIIlOll and Swe of few irs InIe aDd lawful Aaoroey(S)-in-FICt, wilb tul1 power IUd aWbority~by
coaferred in ilS Dame. place and sread. to execure. ackDowled&e aDd deliver

Solidi DOC to exceed 5250.000.00 ualea sucb is accompaaied by letter of
auabority sipeel by dle Pmidenc. Secnrary or Executiw Vice Presi.
ofUDivenal Surety of Americ:a. ~.:..

aod to bind the Company tbereby as fully and to tbe same exteDl as ifsucb bonds were sipecl by die PNsideDC, __WiCb. dli"CjC1rpGraf8 ..of !be
Compuy aod duly aaeaed by'irs Secrerary. bentby mit'yiq aod coatirmiDa aU Ibal !be said AlroltIIy(I>-ii=-F.;r may. WiddD rill IWed
lillliCllioas, IDd IUCb awbority is to conriJlue in faa uncil IR!I?!S . Slid appoiDlmeal is lUdIiDdK~ by ladlarity of die
foUowiDg resolution adopled by me Boan1 of Oireaors ofUoiversll urety of America II a meeting be1d on die I~UiY ofJuI;. 198ot. ..

:-- .... :::. .

::'.~.J c
",,'1_' ""

"Be It Resolved, dw the Presidell&, and any VIce President, Secrerary or any AsIiIlIDl Secrewy shall be and II baby v.... willa ftdl power
IDChudmity to appoint any ODe or more suitable pmoosas Aaotne}'(s)-in-Faet to ntpresell1l1ld act for 1Ild0il bebalr~rdleCompay.·

"RESOLVEO tba& the signalure ofany officer of tbe corpontion. and !be seal of die corporation may be affixed or priated by flCSimilie to any
power ofauomey of the corporation. and !bat such printed fKSimilie signaaue aod seal sbaU be valid and binding upoa!be corporalioa."

II:
County or Barril

State of Tens

Ia W1taea Whereof, Unlvenal Surety of AmerIca bu caued tb.e preseaCi to be .lped by lCi Presldeat, JobD Kaos, Jr. aad ICI
corporate seal to be hereto aflhed ellis 7th day 01JI.Ulry. A.D.. 1993•

•~.!t..... UNIVERSAL SURETY orAMI:~~
f; \~ ~/.i f2~

011 dlII 7th da, of J.auary. ill tIM year 1993t befon me, ADpIa P. Dalp. a DObry public. penoaa"" Ippeand Jolla Kaos, Jr..
penoaally kIlOWD to me to be the penoa who .ucuted the wttblD Iastrumeat • President. oa behllf of the corporadoa benlD aamed
aad Icknowledged to me that the corporadoa eucuted. It.

11' f. f .,--
'. , r' ~ t I' • I ~ t \

. {... ,\'

" l'f r .. -'
"-, .... ,.

(I :'

.: .
, .
'J '.,

,-, I
. r ,

L the UDdmipd Secretary or UDivenal Surety or America. hmby certifJ tbat die above aad foregoing is a full. uue IDd comet copy ofdie
Original Power of Attorney issued by said Compaay.1IId do hereby fUrther e:enit)' tIw die Slid Power of Aaomey is still in effect.

GIVEN under my band and the seal of said company, at Houstoa. Texas.1his lilt dayof~ . 19~-.

~-rA~7_



UNIVERSAL SURETY OF AMERICA

IMPORTANT NOTICE

To obtain information or make I compWnl:
You may contact Sam Sicola, Vice Presidenl of Operations. whose clired dial aumber Is
713-121-4660. You may also fax .. information It 7l3-7n~1. You may also call UDivcrsal
Surety or America's coU-free telephone aumber (ar infonnatiaD or CD IDIb a oomplaill at

1-800-392-9697

You may also write to Universal Surely o( America It: P.O. Box t068. Houston. Texas
17251-1068. You may canIaCl abe Texas Departmeftl of IDsunnce CD abtain iaf'armalioa (II

~panies,coverages, rights or c:omplainls It:

.. ~''''~'.' ... ·.CO ...... '.....

-
You may also write the Texas DepI!1ment of lDswaa: p.o. Box .49104, Aasda. Tcus ".
78714-9104. Fax 1512-475-1771.

PREMIUM OR CLAIMS DISPUTES: Should JOG IaaYe a dispute CDIIC#uj"i JOUI' paDlum ar
about a claim you should c:onlld the.company first. If Ihe dispute is act resolved JOIlIDIY cantad 1be
Teus Depanmen& of Insurance.

AnACH THIS NOTICE TO YOUR 'OUCY: This DOtice is for iafonnatiCll only IDd does DOt
become a part or ccndition of &he auadaed doc:wnenL

950 Echo Lane Suite 250 Houston. Texas 77024 713-722-4800 Fax713-722~1
-- _ ~____ •• __.. __ ... ...,..••AAA
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

HOUSTON CELLULAR §
TELEPHONE COMPANY §

§
V. § C.A. 95·617

§
JOHN C. NELSON, individually and §
d/b/a both CELL TIME CELLULAR and §
ACTION CELLULAR and DANNY §
HART, individually and d/b/a both §
ACTION CELLULAR and ACTION §
CELLULAR EXTENSION §

STIPULATION OF FACTS

1. John C. Nelson, Jr. (Nelson) individually, and previousl}' doing business as Cell

Time Cellular and in his capacity as an employee and representative of Action Cellular &tensions,

Inc., represented by counsel, voluntarily makes these stipulations of fact.

2. Daniel K. Hart (Hart), in his capacity as a representative of Action Cellular

Extensions, Inc., represented by counsel, voluntarily makes these stipulations of fact

3. Action Cellular Extensions, Inc., a Texas corporation, has received and reviewed

plaintiff's original complaint and request for temporary restraining order, preliminary injunction

and permanent injunction. Action Cellular Extensions, Inc., represented by counsel, voluntarily

appears and subjects itself to the jurisdiction of this Court. and voluntarily makes these stipulations

of fact.

4. From August 9, 1994 to December 14, 1994, defendant Nelson individually and

doing business as Cell Time Cellular was engaged in the emulation of the electronic serial numbers

of cellular telephones.

5. From December 15, 1994 to present. defendant Action Cellular &tensions, Inc.,

and its employees and representatives, including Nelson and Hart, have been engaged in the

emulation of the electronic serial nwnbers of cellular telephones.



6. Nelson individually and previously doing business as Cell Time Cellular and Han,

Individually, and Action Cellular Extensions, Inc., are collectively referred to as defendants.

7. On May 4, 1981, the Federal Commumcations Commission (FCC) released an

order entitled "An Inquiry into the Use of the Bands 825-845 :MHz and 870-890 MHz for Cellular

Communications Systems; and Amendment to Parts 2 and 22 of the Commission's Rules Relative

to Cellular Communications Systems;' in which it adopted technical specifications for the use of

cellular telephones, including a requirement that each telephone have a unique electronic serial

number. This FCC order was published in the Federal Register on May 21, 1981 (46 Fed. Reg.

27655) with corrections on June 16, 1981 (46 Fed. Reg. 31417).

8. On September 9, 1994, the FCC released an order entitled "Revision of Part 22 of
'.

the Commission Rules Governing the Public Mobile Services." This FCC order was published in

the Federal Register on November 17, 1994 (59 Fed. Reg. 59502).

9. On September 29, 1994, at the request of Mr. Robert Edwards, defendant Nelson

emulated the electronic serial number of a Motorola bag phone (original ESN 8237BAOC) so that it

transmitted the ESN of a hand held. portable phone (ESN 8275F658).

10. From August 9, 1994 through December 14, 1994, Nelson individually and doing

business as Cell Time Cellular was acting as the exclusive distributor in the Houston-Galveston

Metropolitan area of the C2+ Technology, Inc. technology for the emulation and reassignment of

the Electronic Serial Numbers in cellular telephones, and a provider of the service made possible

by that technology. In the regular course of business, a portion of the revenues received as

distributor and service provider were remitted to C2+ Technology, Inc.

11. From December 15, 1994 to the present, Action Cellular Extensions, Inc. was

acting, by assignment, as the exclusive distributor in the Houston-Galveston Metropolitan area. of

the C2+ Technology, Inc. technology for the emulation. and reassignment of the Electronic Serial

Numbers in Cellular Telephones, and a provider of the service made possible by that technology.

2



In the regular course of business, a portion of the revenues received as distributor and service

proVider were remitted to C2+ Technology, Inc.

12. From December 15, 1994 to the present, Nelson was employed by Action Cellular

Extensions, Inc. and Hart provided contract labor to Action Cellular Extensions, Inc. in offering

C2+ technology and services. In the regular course of business, a portion of the revenues

received as distributor and service provider were remitted to C2+ Technology, Inc.

AGREFDTQ

fa both Cell Time Cell
Action Cellular

By: 1),,--, /~ /V
Daniel K. Hart. individually and
d/b/a Action Cellular and Action Cellular
Extension

APPROVED AS TO FORM:

ZIMMERMAN, A..AUM & AXELRAD, P.e.

~/~By: ' ."' I _~r-------
narIey~

S~tirtJ 5"
Carmellia C. Boyer
State Bar No. pa,,,,,,co
1990 Post Oak Blvd, 14th Roor
Houston, Texas 77056-3813
(713) 552-1234
(713) 963-0859 FAX

ATfORNEYS FOR DEFENDANTS
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By: _

Action Cellular Extension, Inc.

By:~---~_=~~-~-
Houston Cellular Telephone Company
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

HOUSTON CELLULAR §
TELEPHONE COMPANY §

§
v. § C.A. 95-617

§
JOHN C. NELSON, individually and §
d/b/a both CELL TIME CELLULAR and §
ACTION CELLULAR and DANNY §
HART, individually and d/b/a both §
ACTION CELLULAR and ACTION §
CELLULAR EXTENSION §

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

Based upon the stipulation of facts and evidence presented, the ceurt makes the following

findings of fact

1. John C. Nelson, Jr. (Nelson) individually and previously doing business as Cell

Time Cellular, or in his capacity as an employee and representative of Action Cellular Extensions,

Inc., has been engaged in the emulation of the electronic serial numbers of cellular telephones

from August 9, 1994 to present.

2. Daniel K Hart (Hart), in his capacity as a representative of Action Cellular

Extensions, Inc., has been engaged in the emulation of the electronic serial numbers of cellular

telephones from December 15, 1994 to present.

3. Action Cellular Extensions~ Inc. has been engaged in the emulation of the electronic

serial numbers of cellular telephones from December 15, 1994 to present

4. On May 4, 1981, after notice published in the Federal Register and comment, the

Federal Communicatioos Commission (FCC) released an order entitled "An Inquiry into the Use of

the Bands 825-845 MHz and 87Q..890 MHz for Cellular Communications Systems; and

Amendment to Parts 2 and 22 of the Commission's Rules Relative to Cellular Communications

Systems," (86 F.C.C. 2d 469 (1981» in which it adopted technical specifications for the use of

cellular telephones, including a requirement that each telephone have a unique electronic serial



number. This FCC order was published in the Federal Register on May 21, 1981 (46 Fed. Reg.

27655) with corrections on June 16, 1981 (46 Fed. Reg. 314(7).

5. On September 9, 1994, after notice published in the Federal Register and comment,

the FCC released an order entitled "Revision of Part 22 of the Commission Rules Governing the

Public Mobile Services" (9 FCC Red 6513 (1994». This FCC order was published in the Federal

Register on November 17, 1994 (59 Fed. Reg. 59502).

6. Houston cellular has suffered irreparable damages as a consequence of defendants'

emulation of the electronic serial numbers of cellular telephones. Specifically, defendants' actions

have deprived Houston Cellular of monthly access charges and other per unit charges to which it is

entitled.
...

7. The damages suffered by Houston Cellular cannot be readily ascertained and, as a

consequence, Houston cellular has no adequate legal remedy.

Based upon the above stated findings of fact, the coon makes the following conclusions of

law:

1. The FCC order entitled "An Inquiry Into the Use of the Bands 825-845 MHz and

870-890 MHz for cellular Communication Systems; and Amendment to Peuts 2 and 22 of the

Commission's Rules relative to Cellular Communications Systems" is an order of the FCC,

regularly made, published in the Federal Register and duly served on defendants by publication.

2. The FCC order entitled "Revision of Part 22 of the Commission Rules Governing

the Public Mobile Services" is an order of the FCC, regularly made, published in the Federal

Register and duly served on defendants by publication.

3. The orders adopted by the FCC and published in the Federal Register were

regularly made and constitute orders within the meaning of § 401(b) (47 U.S.C. § 401(b» of the

Communication Act of 1934, as amended.

4. The orders were duly served on Nelson individually and previously doing business

as Cell Time Cellular and~ individually and Action cellular Extensions. Inc. upon their

2



publicauon in the Federal Register. 5 U.S.c. § 552(a)( 1). See also, Fed. Crop Ins. v. Merrill,

332 U.S. 380,384-85 (1947).

5. Emulation of the electronic serial numbers of cellular telephones by Nelson

individually and previously doing business as Cell Time Cellular, Hart, in his capacity as a

representative of Action Cellular Extensions, Inc. and Action Cellular Extensions, Inc., violates the

two FCC orders referenced in paragraphs 4 and 5, above.

6. Section 401(b) of the Communication Act of 1934, as amended, expressly provides

injunctive relief where a party has been injured by disobedience of an FCC order regularly made

and duly served. The prerequisite of irreparable injury need not be established where such

injunctive relief is expressly authorized by statute. United States v. Hayes Tnt'l Corp., 415 F.2d
.

1038, 1045 (5th CiT. 1969); Gresluun v. Windrush Partners, 730 F.2d 1417, 1423 (lIth Cir.

1984). Thus, although Houston Cellular need only demonstrate that it has been injured to satisfy

this standard, the court finds Houston Cellular has been irreparably injured by defendants' acUOIIS

in an amount not susceptible to calculation.

Executed this day of , 1995.

JUDGE PRESIDING

3



6



IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

HOUSTON CELLULAR §
TELEPHONE COMPANY §

§
v. § C.A. 95·617

§
JOHN C. NELSON, individually and §
d/b/a both CELL TIME CELLULAR and §
ACTION CELLULAR and DANNY §
HART, individually and d/b/a both §
ACTION CELLULAR and ACTION §
CELLULAR EXTENSION §

ORDER OF PERMANENT INJUNCTION

Based upon the stipulations of facts, evidence, and findings of fact and -conclusions of laws, the

Court ORDERS, ADJUDGES and DECREES

1. Defendants John C. Nelson, Jr. (Nelson), individually and previously doing

business as Cell Time Cellular, Daniel K Hart (Hart), individually and Action Cellular Extensions,

Inc. are permanently enjoined from engaging in the alteration, transferring, emulation or

manipulation of electronic serial numbers of cellular telephones.

2. Further, ORDERED, ADJUDGED and DECREED Defendants Nelson,

individually and previously doing business as Cell Time Cellular, Hart, individually, and Action

Cellular Extensions, Inc. shall immediately produce to Houston Cellular the following documents,

which were seized by the United States Marshal:

(a) All lists, files, records or other information containing names,
addresses and/or telephone numbers of individuals or entities for
whom you altered, transferred, emulated or manipulated the
electronic serial number of cellular telephones from January 1, 1990
to the present.

(b) All advertisements, brochures or other documents which advertised
services you provide to the public for altering, transferring,
emulating or manipulating the electronic serial number of cellular
telephones.

(c) Documents in your possession which identify other individuals or
entities which provide services which alter, transfer, emulate or
manipulate the electronic serial numbers of cellular telephones.



(d) Documents which eVidence any previous or <.:urrenl busmess
relationship or dealmgs with the entity C2+ Technology, Inc.

(e) A complete copy of all data on any storage medium, including
paper-based fixed disk data and removable disk data (such as hard
drives, removable drives, tloppy drives, optical drives, tape drives,
and RAM drives). Houston Cellular will reimburse defendants for
copying costs incurred in obtaining a hard copy of the foregoing
infonnation.

With the exception of Houston Cellular subscribers' service orders/contracts, Defendants

shall be entitled to retain the originals of the docwnents produced. Defendants will proVide

Houston Cellular with photocopies of the same. Defendants shall be entitled to retain photocopies

of the Houston Cellular subscribers' service orders/contracts for the purpose of assisting in the

perfonnance of re-emulations. Defendants will surrender to Houston Cellular all such photocopies

at the completion of the re-emulation prucess or upon written request of Houston Cellular.

Nothing in this order is to be constru~ as a requirement that Defendants produce any C2+

Technology, Inc. proprietary information, equipment or accessories in whatever form.

JUDGE PRESIDING
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