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ce.
UNI TiD STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DI.VISION

SOUTHWESTERN BELL MOBILE SYSTEMS! INC. I

Plaintiff,

v.

F"JLED

MA'( :2 If. 11"lO_ J",::;

CELL PHONE EXTENSIONS, INC.,

Defendant,

U. $ ."\'
C', •. ,-' ..1~TRICr CO
'-11':> I c.RN O(','-n UR I

- ~I'''IICT Oc '.
$1. LOU:::; . Me:

CELL PHONE EXTENSIONS, INC.,

AMERITECH MOB:LE COMMu~1ICATIONS, INC.,

DEL I Ytnt D HA'( 2
.J 1995

No. 4:9S-CV-796-CAS

Defendant..

Plain:iff
Intervenors,

v.

and

)
CYBERTEL CORPORATION, General Partner )
of CYBERTEL CELLULAP. TELEPHONZ COMP~N, )

)
)

)
)
)
)
)
)
)
)
)
)
)

FINDINGS QF PACT, CONCLqSIONS O? LAW AND FINAL ORDER

T~is matter is before the Court on plaintiff Southwestern Bell

Mobi1e Systems' and plaintiff - i::.te:::venors CyberTel Corpcrar. ion,

General Partner of CyberTel Cellular Telephone Company and

.~meri tech Mobile Communications, Inc. IS (collecti"Ijely "plaintiffs ")

separate, but substantially similar, pleadings enr.itled "Original

Complaint and Request fo= Temporary Res~raining Order, Preliminary

Injunction and Per:nanenc I::jt.:ncr:ion" and "Complaint in

Intervention tf i and defenda::t Cell Phone 2xcensions, Inc. I S ("CPEn)

motion to dismiss.



The parties submitted evidence at a hearing conducted on May

18, 1995, and May 19, 1995. This hearing wa~ originally designated

as a hearing on plaintiffs' motions for preliminary injunction. At

the conclusion of the hearing, C?E requested that trial of the cas~

be advanced and ccnsolidated with trial on the merits as permitted

by Rule 65, Fed.R.Civ.P.

Basee upon the pleadings ar:.d evidence ir: support thereof

submitted by the parties, the Undersigned finds:

1. Plaintiffs are licensed by the Federal Communications

Commission (PCC) to provide cellular communications se~Jices in the

St. Louis metropolican area.

2. CPE is a Missouri corporation having its principal office

in Des ?eres, Missouri. CPE is not licensed by the FCC to operate

a cellular telephone network.

3. On September 9, 1994, the FCC publ ished it.s Report and

Order No. 94-210 pertaining to the re7ision of Part 22 of the FCC's

rules. The Report and Order was published in f~ll i~ the Federal

Cornmunica~ions Commission Repor~er at 9 FCC Rcd No. 23. Notice of

the Report and Order and ~he Final ~ules adopted pursuanc to Report

and Order No. 94-210 were published in the Federal Regis~er on

November 17, 1994.

4. Since 1981, the FCC has continuously re~~ired that each

cellular celephone have a u;liqJe Sleceronic Serial Nurr.ber ("ESN"i

assigned to it by its manufacturer. Originally, this requirement

~as found at Section 2.3.2 of the FCC's Mobile Station-Land Station

Compatibility Speci!ical:ion adopted in FCC Rule 22.915 (now 47

- 2 -



C.F.R. § 22.933). ~ 46 F . R . 2766 5 (May 21, 19 81 ) The

Requirement is now also eet forth at 47 C:F.R. § 22.919(1995),

adopted pursuant to the Report and Order No. 94-210.

s. Licensed operators of cellular networks, such as

plaintiffs, authorize their subscribers to use specific cellular

telephones on the operator's network and assign a Mobile

Identification NUmber ("MIN"} to each of the subscribers to their

The subscriber's authorized cellular telep~one is

prograrr:rned to respond to the assigned MIN. Licensed cellular

network operators, including plaintiffs, rely on the uniqueness or

the ESN and MIN in each cellular telephone to enable the operators

co accurately transmit calls between callers and their intended

recipients and to accurately bill subscribers for their use of the

cellular network.

6. Plaintiffs each contract w~th their subscribers that only

or.e cellular telephone will be programmed co respond to the MIN

assigned to the subscribe~ by cbe cellular network operator. CPE's

preside~~, Raymond Kohout, has entered into ag=eemen~s with

1~";""'t-~:":p ...... __ ............ _ "'- s which so provide, and both of CPE's employees (Todd

~laleki and S'..:.san Murphy) have entered such agreements ·,I/:'tn each

plaintiff.

7. CPE was organized for the specific purpose of marketing a

service by which a cellular telephone's factorl assigned and

installed ESN is removed from the cellular telephone and replaced

·,.,i th the ESN as signed to a cellular tel ephene that has been

acciva:ed for use on plaintiffs' cellular networks. The cellular

- 3 -



telephone with the altered ESN is programmed with the MIN assigned

to a cellular subscriber. The al t.ered cellular telephone then

"emulates" a cellular telephone authorized for use on a cellular

network. In exchange for this "emulat.ion" ser-,,.-ice, CPS charges a

fee, generally ~~o Hundred Fifty Dollars ($250.00).

8. Prior to the time CPB commenced its operations (in Marc~

1995), CPE's president, Raymond Kohout, was aware of the FCC's Rule

relacing to ESN's in cellular telephone and the FCC's conclusion,

seated in a January 15, 1993, letter, that:

It is a violation of Section 22.915 of the Commission's
Rules for an individual or company to alter or copy the
ESN of a cellular celeohone so that the teleohone
emulates the ESN of anv other cellular teleohone.
Moreover, it is a violation of the Commission's Ruies to
operate a cellular telephone that contains an altered or
copied ESN.

9. Afeer CPE commenced operations and began soliciting

c'J.stome=-s for its rtemulacion" ser·"ice, plaint.iff Sout.hwestern Sell

Mobile Systems Inc.'s atto~ey's provided written notice to CPE

chat such emulation is prohibited by the FCC's Rules.

lOa C?E persisted in adver~ising and i~ providing emulacion

services to its customers. Prior to the entry of the Temporary

Restraining Order in this action, CPE had emulated the cellular

telephones of at least 29 subscribers to the cellular telephone

services of plaintiffs. Al though CPE claims to have ceased co

provide emulation services upon se=vice the temporary

restraining order entered in this case, CPE has continued, even

through the hearing in this mat cer. to publ icly advertise the

availability 0: such services from it and to identify customers for

- 4 -



whom emulations will be performed in the event that CPE is no

longer enjoined from providing such service.

11. Plaintiffs have been and are being injured as a result of

CPE's emulation of the ESNs and MINs of cellular celephones

authorized by plaintiffs fo:" use on their cellular networks in

that:

A. plaintiffs' cellular networks are being used by

unauthorized transm~tters (cellular telephones) in violation of the

terms of plainti!fs' licenses from the PCC;

B. plaintiffs are being deprived of activation fees,

monthly access fees and air time charges to which they are entitled

for the use of their cellular networks, and their costs of

operation are increased; and

C. the goodwill of plaintiffs with their customers is

being adversely affected.

12. Tl"1.e injuries that. have been, are being and will be

sustained by plaintitfs are not qua~tifiable with reasonable

certainty.

~onclusiQns of Law

Plaint.iffs seek injunctive relief and bring this action

pursuant tQ 47 U.S.C. § 401(b) and Federal Rule of Civil Procedure

65. 47 U.S.C. §4C1(b) prOVides:

(b) If any person fails Qr neglects to obey any order of
the [FCC} o~her than fQr the payment of money, while the
same is in effect, t.he (FCC] or any party injured
t.hereby, or the United Scates, by its Attorney General,
may apply t.Q t.he appropriate district. court of the Unit.ed
St.ates for the enfQrcement Qf such order. If, after
hearing, that cou:::-t det.ermines t.hat"the order was
regularly made and duly served, and that the person is in

- 5 -

':~ ~' I '~\,\



disobedience of the same, the court shall enforce
obedience to such order by a writ of injunction or other
proper process, mandatory or otherwise, to restrain such
person or the officers, agents, or representatives'~f

such person, from further disobedience of such order, or
to enjoin upon it or them obedience to the same.

CPE moves to dismiss the complaints, arguing (i) the Court

lacks subject matte=- jurisdiction, and (ii) plaintiffs cannot

es:ablish an entitlement to injunctive relief under Dataphase

S',/stems, Inc, v. C, L Systems, Inc., 640 F,2d 109 (8th Cir. 1981).

A ccmpla~~t is not to be dismissed for failure to state a

claim unless it appears beyond doubt that the plaintiff can prove

no set of facts in support of his claim which would entitle him to

relief. Conley v! Gibson, 3 SS U. S. 41, 4S -46 (1957). The

allegations of the complaint must be assumed to be true and

construed in the plaintiff's favor. Scheuer v, Rhodes, 416 U.S.

232, 236 (1976). The issue is not '..whether the plaintiff will

ultima~ely prevail, but whether he is entitled to offer evidence in

suppor~ of his claims. ~.

In its motion to dismiss, CPE asserts that this Court lacks

jurisdiction because plaintiffs are seeking to enforce rules

promulgated by FCC and not "orders" as provided in Section 401(b}.

In support of this assertion, CPE relies upon New England Tel &

Tel. Co. v. Public Utilities Commission of Maine, 742 F.2d 1, 2-9

(1st cir. 1984), cert. <;1enied, 476 U.S. 1174 (1986). There, the

:irst Circuit held that: an order resulting from a rulemaking

proceeding is not a reviewable order under Section 401(0).

However, numerous ocher circuits have reached the opposite

conclusion. These courts have found that such an order is
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reviewable under section 401(b). ~ Al1tel Tennessee, Inc. V,

Ienne:Ulee Public Service Corom'P, 913 F.2d 305, 308 (6th Cir",.1990):

Hawaiian Tel, Co. y, Public Utils. Comrn'n, 827 F.2d 1264, 1270-72

(9th Cir. 1987), cere. denied, 487 U.S. 1218 (1988),. Chesapeake"

potomac Tel, Co. v. Public Servo Comm'P, 748 F.2d 879, 880-81 (4th

Cir. 1984), vacated and remanded for ~rQceedings consistent with

Louisiana Pub, Servo Cornrn'n v, FCC, 476 U.S. 445 (1986); South

Cent.;al Bell Tel. CQ. y. Louisiana Pub. Servo Comm'n, 744 F.2d

1107, 1115 (5th Cir. 1984) / vacated ~nd remanded fOf considera~ion

i:1 light af Chesapeaks: & Potomac, 476 U.S. 1166 (1986) i Illinois

Bell Tel. Co. v, Illinois COmmerce Cqrnm'n, 740 F.2d 566, 571 (7th

Cir. 1984),. Sou;;hwestern Bell Tel, Co I v. Arkansas Pub, Set'! I

Corom'n, 738 F.2d 901 (8th Cir. 1984), vacated and remanded :Qr

cQDsidergtion in liaht of Chesapeake & Potomac, 476 U.S. 1167

(1986) . This Court will follow the majority of circuits.

nCongress, rather than attempting to limit §40~(b) eXclusively to

adjudicatory orders 1 ir..t.ended that a broad range of orders be

reviewable under §401 (b) ," Alltell Tennessee, Inc., 913 F. 2d at

303. The instant FCC rules clearly prohibit emulating the ESN'g of

cellular telephones. Therefore, the Court finds the rules are a

reviewable and enforceable orders under section 401(b)

Alternatively, CPE has moved to dismiss arguing that

plaintiffs cannot satisfy the traditional prerequisites fer

injunctive relief under Dat.aphase. This Court, finds that the

Dataphase test is not applicable in this case. Plaintiffs may

enforce the instant fCC order under sect~on 401(b) through

- 7 -



injunctive relief if the order was (i) regularly made; (ii) dUly

served; (iii) disobeyed by CPE; and (iv) plaintiffs were~hereby

,

injured. ~ Southwestern Bell Tel. CO' 1 738 F.2d at 908.
....
n(Olnly

the statutory criteria need be satisfied and that the traditional

equitable standard is not applicable where, as in this case, we

have a clear violation of a self executing order of an

administrative agency, see 47 U.S.C. § 408, which is accorded the

same preemptive effece as a federal statute."

omitted) .

.lii. (citations

Based upon the findings of fact above, the Court determines

that plaintiffs have a right to injunctive relief under 47 U.S.C.

§ 401(b). Specifically, the Court concludes (i) the FCC's Order

was regularly made and duly served upon CPEi (iil the emulation of

the ESNs of cellular telephones and the use of cellular telephones

with altered ESNs violates the FCC's Report and Order No. 94-210

and FCC regUlation 22-919 adopted pursuant to such Report and

Order I and by emulating cellular celephones r CPE is knowingly

disobeying such Order; (iii l unless CPE is enj oined, it. will

continue to violate such Order; and (iv) plaintiffs have been

t.hereby injured. Therefore, defendant's motion to dismiss will

be denied, and plaintiffs will be granted injunctive relief.

Accordingly,

IT IS HEREBY ORDERED that CPE ' s motion to dismiss. filed

May 17, 1995, is OENIED.

I~ IS FURTBE~ ORDERED that:
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1. CPE, its officers, agents, servants, employees and

attorneYS'and those persons in active participation with them who
.,

receive actual notice of this Order by personal service or

other\llise I are hereby permanently enj oined from al tering,

transferring, emUlating or manipulating the ESNs on cellular

tel epz"'.ones .

2. The bonds posted by or on behalf of plaintiffs, pursuant

to O=ders previously issued by the Court, are released and

discharged.

3 . Plaintiffs are hereby released from the restrictions

previously imposed on the use of information obtained in discovery

concerning the identities of CPE's customers and its vendors.

4. Plaintiffs shall recover their costs from CPE.

S. Final Judgment is entered accordingly.

Dated this

UNITED S~ATES DISTRICT JODGE

c1f~aY of May, ~995.
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NYNEX MOBILE COMMUNICATIONS COMPANY
Against

CELLULAR EMULATION SYSTEMS, INC.


