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again concluding that it is very much in the public interest to seek
participation from wireline carriers, and, in particular, AT&T which
has demonstrated that it possesses the resources and the expertise
necessary to establish expeditiously cellular systems with nationwide
capability. These are factors, we should emphasize, that we are
obligated to consider in reaching a public interest determination. See
Section 1 of the Communications Act.28 We further conclude not only
thll.t wireline participation is necessary but also that, in order to
achieve objectives that will serve the public interest, we should reserve
one block of spectrum exclusively for the use of wireline carriers, as we
have done in the past.

30. Our decision in this regard is not insensitive to the potential
dangers of wireline participation. It is our firm belief, however, that
with the safeguards we have imposed on wireline entry, our approach
best accommodates the competing interests reflected in this record and
best serves the public interest, convenience and necessity.

1. Wireline Eligibility to Operate Cellular Systems and Market
Definition.

31. In Docket No. 18262, we observed that cellular communications
systems would serve the needs of users of common carrier mobile
systems and, to some extent, the needs of dispatch service users. In our
Notit;e in this docket, we asked whether cellular systems might serve a
somewhat broader market, perhaps filling a portion of the need for
conventional telephone exchange service for some users. We asked
whether, if cellular service was substitutable in some degree for
conventional telephone service, the Commission should limit the role of
wireline carriers in the provision of cellular service. To evaluate these
concerns, we urged the parties to give us their views on the relevant
markets-existing or potential-which might be appropriate for us to
consider in deciding whether to pennit wireline participation. The
comments in response to our Notit;e suggested three relevant markets:
(a) conventional wireline telephone service; (b) common carrier mobile
telephone service; and (c) non-interconnected private dispatch service.
In addition, one party, Telocator, discussed the possibility of another
identifiable market, the long distance transmission service market for
calls which originate or terminate on mobile telephones.

32. Our primary reason for' questioning wireline operation of
cellular systems at this late date was our concern that cellular
technology might have developed the potential to be competitive with
local exchange service, thereby creating a disincentive on the part of
wireline carriers to fully develop cellular service in the areas where

that such entities might have an incentive to inhibit rather than advance cellular
de,·elopment. Id. at 993-94.

28 47 U.S.C. §l5I states, in part, that the Federal Communication Commission is
created "so as to make available, 10 far as possible, to all the people of the United
States, a rapid, efficient, Nationwide. . . communication service •.••

86 F.C.C. 2d
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29 Obviously, a telephone that is confined to a vehicle will not significantly substitute
for a home or office telephone. A hand-held or pocket-siz.e telephone could
conceivably replace a fixed telephone for some users, however.

30 A subscriber unit for a landline system is a relatively simple, inexpensive device,
while a mobile or portable unit is inherently more complex and expensive because it
includes, among other thing'!. a radio transmitter and receiver, battery. amplifiers,
and microprocessor.

31 Millicom, a primary proponent oC the view that cellular systems can be cost
competitive with JandJine service, admits that such competition will not likely
develop in major urban areas; it also ba!e.s its projection on the availability oC a low.t
cost portable unit, a portable Millicom believes can be developed and produced at a i
cost under $1000. Millicom has offered no support for its cost estimate oC under .•
$1000, however, and we are not convinced that such a unit, even if available at that '1
=t, would make cellular service truly competitive with landJine service. The ;
Department of Justice also contended that "[cJellular systems may have the .
potential to provide services that are substitutes Cor local wireline carriers, at least in .
some locations." Department oC Justice Reply Comments at 9. Justice did not ..":
contend, however, that this "potential substitutability" would occur in the near tenn, ~

nor did it address the factors which would affect such substitutability. ';f

32 Telocator believes that an identiCiable market in mobile telephone long distance
originated and tenninated calls may develop, and that t.hi:! market is relevant for
purposes of our analysis. Apparently Telocator believes that wireline operation of
cellular systems would foreclose specialized common carriers from participating in
this long distance market Telocator's argument, however, is insufficiently developed
to allow us to consider this issue at this time.

iB4 Federal Communications On,. ASsion Reports

they also offer local exchange service. From our review of the record,
however, there appears to be a consensus that our concern was
unfounded. Most commenters believe that cellular systems will initially
only be competitive in the traditional 2-way mobile market. Our own
evaluation is in agreement with this position. The key to local
exchange substitutability in any practical sense is the availability of an
inexpensive handheld portable unit that is light in weight. 29 Until such
an inexpensive unit is available, cellular service cannot realistically
serve as a meaningful replacement for local wireline exchange
service.3D We do not foresee the widespread availability of such
inexpensive units for some time. Furthermore, the size of the spectrum
allocation will limit the number of users of a cellular system, while a
landline system can expand indefinitely. Because of the likely unavail
ability in the near term of portable units that are truly substitutable
for landline telephones and the inherent spectrum limitations on
cellular systems,31 we cannot conclude that wireline telephone service
is within the relevant market in this proceeding. Therefore, we
conclude that there is no reason to rule wireline carriers ineligible out
of concern that they will have a disincentive to advance the develop
ment of the cellular system because of its short term potential
replacement of their locallandline service.32

33. In our Notice, we also asked whether cellular systems might
substitute for existing conventional two-way mobile service and, if so,
whether we should restrict wireline participation to prevent them from
extending their dominance in one market into another. Again, we
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JJ Because the present two-way market is generally so congested, and demand
therefore exceeds supply, it may be that existing customers are paying rates above
competitive levels in some markets.

~ Dispatch service is a type of service commonly used by businesses such as taxi,
delivery and repair services. Dispatch service is characterized by the exchange of
brief messages, normally one minute or less in duration, between a land based
dispatcher and a mobile station, without using the public switched telephone
network.

J~ There is an additional reason why a prohibition agaill3t dispatch service by a wireline

J

think a restriction would be unwise. We agree with the analysis of
most commenters that cellular servlce will be an effective substitute
both in price and service-for present common carrier mobile service
and will meet the demand for this service over the foreseeable future.
Nevertheless, it is still premature tD predict whether cellular will
repUu;e conventional mobile systems, especially in the smaller geo
graphic markets. There, demand is likely tD be lower and growth a
little slower. It is even possible that conventional mobile system
operators, in response to cellular competition, will lower their rates33

and offer a different, otherwise unavailable package with greater
operational simplicity tD remain competitive alongside the more
sophisticated system. In any event, we see no reason to prohibit
cellular operation by wireline companies because this new technology
might drive existing conventional mobile system operators out of
business. If that occurs, we agree with NTIA that it will be because of
the nature and capacity of the cellular system and not because of the
identity of its operator. Insofar as the concern here is that the demise
of conventional two-way systems will come about because of AT&T's
ability to engage in anticompetitive practices, we address that matter
below.

34. The comments in response to our Notice also suggested that we
should consider the impact wireline-operated cellular systems will have
on the non-interconnected dispatch market.34 Although dispatch
services are currently available on some common carrier systems, more
than ninety percent are provided through private systems. We would
expect, however, that cellular systems could meet the perceived needs
of many dispatch users if dispatch communications were permitted.
Although it is again speculative at this time whether cellular systems
will be cost competitive with private systems, especially for large
users, it is likely that for some users a cellular system might provide
dispatch services at comparable quality and price. A cellular system
would also be able to, provide dispatch users with interconnected
service over the public telephone network. In any event, we again find
no justification to prohibit dispatch service on wireline cellular systems
simply because these systems will lure customers away from existing
dispatch operations; our obligation is not to protect existing radio
common carriers from competition nor to maintain the present position
of private dispatch systems.35 Motorola, however, urges that we
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prohibit dispatch by wireline carriers for a different reason. It
maintains that private dispatch op£rators would be endangered by
wireline carrier cross-subsidization of cellular dispatch operation with
monopoly revenues.

35. That v,'ireline operated cell'ular systems might come to domi
nate other markets-conventional or dispatch-is, of course, a matter
of concern to us. Regulatory agencies, including this Commission, are
required to consider pertinent competitive policies in making public
interest findings. 36 Promotion of competition alone, however, is not
synonymous with the public interest.37 Thus, while we must consider
potential anticompetitive effects attributable to the entry of wireline
carriers, we must also consider the benefits of wireline entry, both in
terms of services and competition, and whether continuing regulatory
supervision can prevent anticompetitive behavior.38 In addition, we
recognize that a potential effect on competition may well call for a
different regulatory response than an immediate effect on competition
would. This is particularly ture when anticompetitive effects cannot be
predicated with accuracy in advance but will become apparent, if at all,
only upon implementation.39

36. Based on the record before us and on our conclusions with
respect to the relevant market for cellular systems, we conclude that
an across-the-board prohibition on the entry of wirelines into the
cellular market is not warranted. We recognize that cellular service
will be substitutable to a great degree for present common carrier
mobile service and private or common carrier dispatch service.
Nevertheless, as we discuss in the sections that follow, we find that
there are compelling public interest reasons to support wireline
ownership of cellular systems, particularly when we have at our
disposal measures that we are confident can minimize the risk of any
potential anticompetitive behavior.40

cellular operator would not be in the public intere.sl The ofCering oC dispatch service
by wireline cellular systems could well serve to deconcentrate the existing dispatch
market by lessening the power oC the equipment vendor over service availability.

J& N ARUV v. FCC, 525 F. 2d 630, 636 & n. 25 (D.C. Cir. 1976), em. drnied, 425 U.S. 992
(1976).

JT FCC v. RCA CommunicctWn3, Inc., 346 U.S. 86, 93 (1953); Hawaiian Telephone Co.
v. FCC, 498 F. 2d 771 (D.C. Cir. 1974).

Ja UniWl. Statu v. FCC, 47 RR 2d 1,31-34 (D.C. Cir. 1980) (en bane); NAEUe v. FCC,
525 F. 2d at 638.

J~ N ARUC v. FCC, 525 F. 2d at 638.
..0 We should at this juncture address the concerns raised by the Court of Appeals in the

NARUC ea"e. The Ordt:r under court review, the &wnd Repqrt and Ord#:r in Docket
18262, as modified on reeorusideration, proposed an allocation oC 40 MHz to only one
system operator per market (a wireline or non-wireline entity could apply), required
that a separate subsidiary be established if the successCul applicant was a wireline
company, and did not make clear whether wireline telephone companies had to
provide interconnection to radio common carriers. Because our allocation scheme has
significantly changed since the Court of Appeals reviewed our final decision in
Docket 18262, many oC the court's concerns no longer eeem presenl Fint, our
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38. The discussion on wireline eligibility focused principally on
whether wireline carriers should be allowed to operate cellular systems
because of the potential threat to existing competitors offering two
way mobile service. In this section, we address the question of whether
we should reserve a separate frequency allocation for the wireline
telephone companies. AT&T, the independent telephone companies,
and the National Telecommunications Information Agency (NTIA)
recommend that we establish a separate wireline allocation; Telocator

1

37. Number of Licenses Nationwide. Although some parties
argued for restrictions on the number of licenses issued to the same
entity, we have concluded that the public interest would not be served
by imposing restrictions on the number of markets any given entity
reline or non-wireline-may enter. Our main objective in suggesting in
our Notice tha such a limitation might be appropriate was to encourage
maximum diversity of technological development. 78 FCC 2d at 994.
We are not convinced on the record before us that technological
diversity would necessarily be enhanced by such a limit. It may well be
that entities which might otherwise invest heavily in technological
development would hesitate to do so if required to operate in only a
limited number of markets. At the same time such a policy could
diminish the number of potential entrants into some geogTaphic
markets or limit the areas in which service is offered.

2. Separate Five Year Frequ.e7WY Allocation for Wireline Carri
ers
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allocation scheme now contemplates two, rather than one, system operator per
market, thus reducing the fear the court expressed that AT&T, by virtue of our one
to-a-market policy, might operate most, if not all, of the cellular systems put in
operation and thus significantly increase itiJ opportunity to dominate the radio
telephone market. We expect now to have entities with considerable resources to
operate cellular systems in competition with the wireline carriers. Second, the radio
common cartier industry over the last several years has sU<:cellSfully negotiated
interconnection agreementiJ with the local telephone operating companies. S« e.g.
Memorandum Opinion a.nd Order (Interconnection between wireline telephone
carriers and radio common carriers), FCC 80-520, Mimeo 28035 (released October 9,
1980). In thi3 proceeding, we are imposing an interconnection requirement for non
wireline cellular systems. Third,-although AT&T's offering of di3patch service on a
cellular system may affect the competition that now existiJ in that market, both the
safeguards we will impose and the competition by another cellular system in the
same market should diminish the likelihood that the existing competition in the
dispatch market will be weakened other than simply by the superiority of cellular
technology, a matter which we believe should not be artificially inhibited by
government regulation. Fourth, since the time Docket No. 18262 was before the
court, the Commission has adopted policies pennitting those who do not own basic
communications facilities to purchase and resell communications services. Although
there i3 no guarantee that a resale cellular market will develop, we are hopeful that
removal of previous restrictions against resale will stimulate the growth of such a
market and thereby add to the number of cellular competitors in a community.
Finally, in addition to all of the above measures, we are requiring all wireline
licensees to operate cellular systems through a separate subsidiary, a step that, in
addition to the above safeguards, we consider to be very beneficial.

..~ .

.~

tch service
Ig dispatch
.bility.
25 U.S. 992

ms with
ude that·
into the
. service
l' carrier

service.
'ind that
wireline
: at our
k of any

t;v. FCC,

<1ls in the
'n Docket
only one

.,Je<luired
, wireline
~ had to

'Cherne hM
jedsion in
Fir.lt, our

1son. It
'ered by
ion ,vith

""(;0 domi
L matter
,ion, are
g public
r, is not
consider

....vireline
. both in
SUlatory
tion, we
3.11 for a
\petition
nnot be

-if at all,



and the Department of Justice oppose such an allocation. Our analysis
of all the arguments for and against a separate allocation convinces us
that a separate allocation for an initial five year period (after which
both 20 MHz allocations would be available to any qualified party) is
the most practical way to make cellular service available tothe public
in a substantial number of the most populated and congested cities
across the country within the next three to five years. 41 We base this
decision on several important considerations discussed below.42

39. AT&T's Technual Expertise. Much of the successful research
and development in the mobile field over the years has come from
wireline camers.43 It is not surprising, therefore, that the primary
proponent and developer of cellular technology in this country has been
AT&T. In fact,'since 1940, AT&T has urged the Commission to allocate
sufficient spectrum for a broad-band high capacity mobile system,44 a
step the commission did not initiate until 1968.45 Several years later
AT&T was afforded the opportunity to test its theory. .

40. On March 3, 1977, the Commission granted the application of
Illinois Bell Telephone Co. (IBT) to construct a developmental cellular
system in the Chicago, Illinois, area.46 In an order released January 4,
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H We will entertain requests for waivers of the separate allocation during the five year
period that it applies. An applicant may request a waiver to apply for the block of
frequencies for which it would not be eligible under our Rules if it can demoTllltrate
that there will be no eligible applicants applying for these frequencies during the
five year period. (e.g., the local wireline company does not intend to apply for its
reserved block). We will also entertain requests for a waiver to permit the entire 4{) ~

MHz to be assigned as one block of frequencies. Such a waiver request must, of
course, not only meet the showing discussed above (i.e., that the frequencies for
which the applicant is not eligible will not otherwise be applied for), but must also
'contain a convincing showing that the public interest will be better served by
assignment of the entire 4{) MHz, rather than by the potential for facility-based
competition that might develop after the separate allocation expires. .

.2 We note that over the years we have explored virtually every option in this area. In
our First Report and Order in Docket No. 18262 we allocated spe<:trum for only the
wireline carriers, rejecting a request by the RCCs for a separate, equal allocation. 19
RR 2d 1663, 1675 (1970). On I'eCOTIlIideration, we decided to eliminate the limitation
on eligibility, but we did not establish a separate allocation. 31 FCC 2d SO, 52 (1971). ,~

In our Seccn.d Report and Order, we once again limited eligibility to wireline carriers, 'X'

46 FCC 2d 752, 760 (1974), but on reconsideration we decided that the limitation was ,~:
unnecessary. 51 FCC 2d 945, 953 (1975). ;",

43 E.g., &U Te~ Co. 0/ PD.., 22 FCC l244 (1957) (selective signaling); Bell Labs, '$
High C4po.city MoI:1i.U Telephr.nt8 Syntm Technical Report, submitted in Docket . ~~
18262 (1971); Young, Ccmpari.8on 0/ MoI:1i.U RadiIJ TeLt:phr.nt8 1'ranamiwion at 150, #J
;.sO, 900, and 3700 Megacycle3, 31 Bell S)'3.Teeh.J. 1068 (1952); Ad1llJnad MoI:1i.U ~.

Phr.nt8 Service, 58 Bell Sys.Teeh.J.No. 1 (1979). .j
... Su~ MoI:1i.U RadiIJ Servia, 13 FCC at 1212; UHF AU«aticn, F(JUrtJr. Repqrt & .~;

Order, 41 FCC 131-138 (1951); Frequency AUoc.ation 25-890 Me, S9 FCC 567, 580 or'
(1964), reccn. denied, 39 FCC 608, 610 (1964).

4~ Land Mobile Use 0/806-960 MHz Band (Notice of Inquiry and Notice oC Propoeed ~

Rulemaking, Docket No. 18262), 14 FCC 2d 311, 313-15, (1968).
4a lUinoi.s Bell TeLt:phtm.i! Co., 63 FCC 2d 655 (1977). A few months later the Commission

granted a second developmental cellular authorization to a radio common carrier.
Ameriwn RadiIJ TeLt:phtm.i! Servia, 1m., 66 FCC 2d 481 (19TT) (ARTS). The ARTS
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system has never requested permission to go into commercial operation and test
market its service to the public. We would expect, however, that eventually tbe
experience gained by Motorola in assi,ting the development ol the ARTS system will
provide non-wireline carriers the expertise necessary to build cellular systern3.

41 Tel.ocatcr Netll.'Urk 01 America 11. Illi7lD'i3 BeU Tel.ep1wn.e Co., 70 FCC 2d 713 (1979).
•• Of course, the expertise ol the independent telephone companies in tra!lic

engineering and e,tablishment of high-capacity local switching network" will also be
important to the rapid establishment of cellular communications systems.

.8 Because two-way mobile service has been traditionally ollered by wireline carriers
as a logical exterulion of local exchange service, and because AT&T has the expertise
and resource3 to build cellular systern3 that have ~n proven workable and efficient,
a separate allocation scheme could be justified even without the pressing need for
immediate reliel. .

$0 Many letters were placed in the public tile in tbi, proceeding describing the size ol
the waiting lists lor mobile service and the delay in obtaining service. E.g., David K.
Welch, dated March 19, 1980 (Denver, Colorado waiting list of over 2,000 people; over
2 years' wait); L. B. Peace, of Terry Cook & AMociates, dated March 19, 1980
(Seattle, Washington waiting list over 21/2 yean long); John T. Loos, dated March 27,
1980 (Ft. Lauderdale, Florida, waiting list about 31/ 2 to 4 years long); Eugene Albert,
dated March 14, 1980 (White Plains, New York, wait over 9 years); Joe Martinez,
dated March 14, 1980 (New York-New Jersey area, wait over 5 years); Paul D. Speer,
dated February 22, 1980 (Chicago, Illinois wait of 12 to 15 years).

)1 The developmental tests indicate that 11 percent of the businesses surveyed will
,ubsc:ribe to cellular mobile service. See Illinois Bell Cellular Developmental Report
No. 10, p. AIII-2 (Augu,t 27, 1979).

1979, we made it clear that the Commission had authorized IET to
make a limited commercial offering of its cellular service to public.47

To date, developmental technical reports as well as hundreds of letters
sent to the Commission from users of the IET system all reflect
AT&T's extensive technical expertise in the cellular field. In addition
to this technical proficiency, AT&T has extensive expertise in traffic
engineering and in the design and operation of high-capacity local
switching networks, all of which are highly relevant to the rapid and
efficient development of cellular systems. Given AT&T's distinctive
technical capabilities, and its operation in most major markets, we are
left with little doubt that only AT&T is in a position today to place
cellular systems in operation around the country in the immediate
future. 48 .

41. Need. If there were not a pressing need to relieve the serious
congestion that exists on conventional two-way mobile systems around
the country, we might be less inclined tQ make a separate wireline
allocation. 49 That is not the case, however. AT&T, in its "Notes on
Cellular Service" attached to our Notice, estimates that there are
25,000 customers on its waiting lists around the country for conven
tional mobile service. Notice, supra, 78 FCC 2d at 1009. That the
demand for service has long outstripped the supply is also documented
by other evidence confirming long waiting lists for mobile telephone
service in most cities.50 And there is potentially a much greater
unsatisfied demand than is suggested even by the waiting lists.51

Moreover, many potential users have been discouraged from using
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~2 The Common Carrier Bureau staff has recently analyzed a sample of applications for
additional channels. The grade of service during the busy hour on the mobile systems
in this study averaged 0.593; this means that 59.3 percent of all attempted calls were
not completed due to the system congestion. Su Summary of Traffic Loading Data
filed in the public record of this proceeding on March 13, 1981.

~3 Many of the lettel"S filed in this proceeding refel'T'ed to the poor quality of
conventional service. E.g., Neil E. Bahr, dated March 24, 1980 (Miami, F1orida); John
R O'Brien, dated March 26, 1980 (Hanover, Massachusetts); Frank W. Ambler, dated
March 28, 1980 (Dallas, Texas).

~ AahixukeT Radio Carp.v. FCC, 326 U.S. 3Z7 (1945).
~~ In the Common Carrier Mobile Services, it has been our experience that comparative

hearings take six months to one year, from designation to initial decision. If
exceptions are filed from the initial decision, then another six months or more is
added, and there are further delays if the Review Board's decision is appealed to the
full Commission. Because there would be more at stake in a comparative hearing for
a major market cellular system than for a conventional mobile system, it is likely
that even more time would be consumed. We note, however, that we are adopting an
expedited hearing procedure that we hope will minimize the delays in the
adjudicatory process. Su paragraphs 62-60, below.

~ In the past, we have permitted wireline companies to apply for wireline frequencies
in any market, without regard to where they are doing business as a wireline.
Bcmduel TeLepIl.om Co., 68 FCC 2d 497 (1978). In order to achieve our objective of
rapid implementation of service during the separate five year allocation period, we
will not adopt the Bonduel approach to wireline cellular applicants, but will consider
a wireline applicant to be eligible to apply only in those general areas in which it or
an affiliate company is certified as a wireline c.&.nier. This will eliminate compara- "
tive hearings for wireline frequencies except in those rare circumstances where a i

particular metropolitan area is served by more than one wireline and each wishes to
serve the entire metropolitan area.

49L

presently available mobile service because of the congestion on the
limited number of available channels,52 and presumably many of these
people would be willing to obtain relief from a higher quality service,
such as offered by a cellular system, if it were available.53 This
pressing need for improved service compels us to seek a solution that
will bring relief to the greatest number of people in the shortest
possible time. Our separate wireline allocation is intended to do just
that.

42. Separate AlWcation Minimizes Delay from Comparative
Hearings. In circumstances where the Commission has two or more
applicants applying in the same general area for the same frequency
and only one can be granted, it is generally considered necessary to
hold a comparative proceeding.54 This process, however, often results
in substantial delays in providing service to the public.55 A separate
wireline allocation will help to minimize this problem and thus assist in
achieving our objective of providing cellular service to the public in the
shortest possible time. This is because generally only one wireline
carrier per market will be eligible to apply for the wireline frequencies,
thus avoiding the need for a comparative proceeding.56 By the same
token, we suspect that if there is only one applicant for the wireline
block of frequencies and competing applicants for the other, there will

T



b. We also intend to continue the limitation adopted in Docket No. 18262 that a
wireline carrier can only provide cellular service through a separate subsidiary in
order to minimize the opportunity for cl'06S-subsidization of the competitive
cellular service from monopoly telephone. revenues. The separate subsidiary
requirement should also make equitable interconnection arrangements more

a. First, unlike our decision in Docket. No. 18262, we have now divided the
spectrum allocation into two 20 MHz blocks, one of which is for non-wireline
entities. Given the expense and complexity of a cellular system, we would expect
that the successful non-wireline carrier will have considerable resources to be a
viable competitor against the wireline carriers. Thus, with two licensees per
market, it will be more difficult for a single entity to dominate the cellular market
nationwide. Moreover, as we discuss later, there will be no restrictions on tile
resale of cellular service. Th~s, there may develop a subetantial secondary market
in cellular service enhancing the competition between the two cellular licensees.

.1.

B6 F.C.C. 2d
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H Because a wireline carrier is unlikely to be encumbered by a competing applicant for
the same facility. a problem may arise as a result of the wi.reline company's ability to
get an early start in constructing and operating in its market. In our view. because
of the great unsatisfied existing and potentia) demand for cellular service, it is
unlikely that many markets will be unable to support two cellular s~telll3. We also
consider it unlikely that the advantage from an early entry into the market would be
5uiCiciently significant to out~eigh the need to grant immediate relief in markets,
particularly in light of the requirement that no restrictions be placed on resale and
shared use of cellular services. Su paragraplu 103-107. Ii, however, a non-wireline
applicant can demonstrate that permitting an early entry into the market would not
be in the public interest, we would consider a request for a brief moratorium on
wireline cellular service. We should emphasize, however, that general unsupported
allegations of harm will not be sufficient to delay service to the public. See WL VA,
I'llC., v. FCC, 459 F. 2d 1286 (D.C. Cir. 1972); Carroll B~ting Ce. v. FCC, 258 F.
2d 440 (D.C. Cir. 1958).

/
be a powerful incentive for competitive applicants to settle their
differences. We encourage such settlements.57

43. Safeguards against antuompetitive effects. In the preceding
section, we concluded that there· are several public benefits to be
achieved by a separate wireline allocation. Our conclusion in this
regard rests in part on our confidence that we can impose adequate
safeguards to substantially minimize the potential anticomp€titive
concerns. We emphasize that the separate allocation policy is narrowly
tailored to achieve our goal of early implementation of cellular
technology. The separate allocation has an automatic "sunset" provi
sion: Five years after the Commission authorizes the first cellular
system (wireline or non-wireline) in the nation, the two blocks of
frequencies will no longer be earmarked for specific classes of carriers.
If at that time no wireline carrier has applied for its block of
frequencies in a given market, both blocks would be available to RCC's
and to wireline carriers on the same terms. Furthermore, after the
initial five-year period, licenses will be subject to renewal challenge; if
a particular licensee has not served the public interest, there is a
possibility that another entity could obtain its license. We have also
adopted other safeguards, which are mentioned briefly here and
discussed in more detail elsewhere.
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~8 In two recently initiated rulemaking proceedin~ proposing to make channels
available for one-way paging, we tentatively concluded that a separate allocation
scheme for ~Iine and radio common carriel"S may no longer be necessary in order
to stimulate the development of the radio common carrier industry. See CC Docket
No. 80-189,45 Fed. Reg. 32025 (May 15, 1980), and General Docket No. 80-183, 45
Fed. Reg. 32013 (May 15, 1980). Our action today is not inconsistent with these
proceedin~ because our separate allocation here is not based on any need to
stimulate the growth of the radio common carrier industry.

58 AUocatim& ofFrequencies (Guardband), 12 FCC 2d 841, Tl1C07I. tknid, 14 FCC 2d 269,
270-271 (1968). In response to Radio Relay's claims that because of AT&T's allege,dly
unfair pricing practices and il.3 control of interconnection facilities, the non-wireline
companies would be at a severe competitive disadvantage, the Commission found
that Radio Relay's fears were.ovel"Stated. The Commission did, however, decide to
attach conditions requiring wirelines to interconnect to non-~line companies
whenever it awarded wireline license3. AUoeatim& of Fre~3 (Guardha:ndJ.
IrUpra, 12 FCC 2d at 846,~2, 14 FCC 2d at 270-71.
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obtainable, a further safeguard that we will impose and wruch is discussed in
detail below.

c. Finally, as discussed in footnote 57 1rUpra., where it can be demonstrated in a
particular case that harm to the public will result from allowing the wireline
carrier an early entry into the market involved, we have, and will exercise, our
authority to defer action on the particular wireline application.

44. Legal Authority. The Commission's mandate, as expressed in
Section 1 of the Communications Act, as amended, 47 U.S.C. §151, is
"to make available, so far as possible, to all the people of the United
States a rapid, efficient, Nation-wide ... radio communications
service with adequate facilities at reasonable charges." To further that
objective the Commission in the past has routinely established separate
wireline and non-wireline frequency allocations. In 1949, our purpose
in making a separate allocation was to foster the growth of radio
common carrier enterprises that would compete with telephone
companies offering mobile communications. See General MoOile Radio
SerW;e, 13 FCC 1190, 1218, recon. denied, 13 FCC 1242 (1949). The
Commission reviewed this policy in 1963 and found that it had served
the public interest well. ITT MoOile Telephone, Inc., 1 RR 2d 957
(1963).58

45. In 1968, the Commission again established a separate wireline,
non-wireline allocation of frequencies to be used for one-way paging
services. This time, however, the reasons for doing so were not to
maintain or enhance the competitive pos~tion of radio common carriers
vis-a-vis wireline companies. Instead, in response to objections that the
separate allocation would grant AT&T the opportunity to monopolize
the one-way paging market, the Commission stated that it based its
"conclusions on a composite of the situation nationwide, taking into
consideration the overall need for an immediate avenue of relief for a
growing and expanding service."59 The Commission also rejected the
claim that AT&T, with its exclusive frequency, would necessarily have
an unfair headstart over the non-wireline carrier that might have to
undergo a lengthy comparative proceeding. If an appropriate showing
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pursuant to Section 309(d)(1) of the Communications Act were made in
a particular market, the Commission stated its intention to bar the
wireline carrier from starting earlier, Allocation of Frequencies, supra,
12 FCC 2d at 851.

46. The Court of Appeals affirmed the Commission's decision.
Radio Relay Corp. v. FCC, 409 F. 2d 322 (2d Cir. 1969). The Court fully

. agreed that competition was only one of many important criteria the
Commission must consider in reaching a public interest determination.
Another important factor the Commission had considered, the Court
observed, was the immediate public need for the expansion of one-way
paging services. Id. at 326. The Court also thought reasonable the
measures taken by the Commission to reduce any anticompetitive
practices by the wireline carriers. As for the potential early entry
problem, the Court agreed that a competitor must be allowed to show

.that a wireline carrier's early entry would be competitively harmful,
although the Court also recognized that that advantage might have to
give way to a finding of immediate public need for the service. Id. at
329. Accord. Pocket Plume Broadcast Service, Inc. v. FCC, 538 F. 2d 447
(D.C. Cir. 1976).

47. In summary, we believe that we have a firm legal foundation
for establishing a separate wireline allocation in a situation where, as
here, (1) there is an immediate need for service to the public, (2) this
need can be addressed quickly by a wireline company's expertise, (3)
the separate allocation licensing scheme is a reasonable means of
avoiding long delays in the availability of any cellular service
attributable to comparative hearings, and (4) we have taken reasonable
steps to guard against anticompetitive practices. This decision is based
on our full consideration of the countervailing considerations raised in
the comments and represents our determination of how best to balance
the competing public interest factors. See FCC 1/. National Citizens
Committee/or Broadcasting, 436 U.S. 775,809,810 (1978).

3. Separate Subsidiary Requirement

48. The introduction of cellular radio technology as a basis for an
expanded mobile telephone service raises an important regulatory
question: how can the introduction of an expanded local telephone
service using new technology but provided by wireline carriers be
reconciled with a fear expressed by the Commission and others that
local exchange telephone companies will have the potential to forestall
other competitors by. using predatory pricing tactics or misallocating
the shared costs of cellular and conventional wireline service? As we
have discussed earlier, this concern must be considered alongside other
public interest considerations favoring wireline participation. One step
we believe we can take to abate this fear is to require wireline carriers
to establish a separate subsidiary to offer cellular service, This should

86 F.e.e. 2d
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make the detection of anticompetitive conduct somewhat easier for
regulatoryauthorities,60

49. This structural separation, like any form of regulation, entails
both costs and benefits. A cost of this separation is the preclusion of
some of the possible economies in jointly. providing both traditional
wireline and cellular service on an integrated basis. Because these
services are not now jointly provided, however, the cost savings of
foregone joint production may not be large, i.e., stand-alone provision
of . these services is already technologically feasible and existing
wireline plant has not been engineered with the joint supply of cellular
service in mind. .

50. On the other hand, the benefits of such separation may be
substantial. First, structural separation may encourage competitive
entry by reducing the possibility that wireline carriers will behave
anticompetitively. Certainly as the Department of Justice has contend
ed,61 the imposition of a separate subsidiary requirement will not alter
the opportunity of wireline carriers to pursue anticompetitive strate
gies. Nevertheless, we reject Justice's suggestion that a separate
subsidiary requirement must therefore be virtually a nullity. Complete
corporate separation between wireline and cellular entities can frus
trate the achievement of anticompetitive strategies because it may, at
the margin, imply just enough risk of regulatory exposure to deter
such behavior. Second, a separate cellular entity greatly simplifies the
opportunity of other cellular operators to gain interconnection rights
to the landline network on the same basis as the telephone subsidiary
offering the underlying basic cellular transmission facilities. Requiring
a wireline carrier to offer cellular service only through a separate
entity with. facilities separate from the wireline service reduces the
opportunity that "technical complexity" or similar reasons could be
invoked by wireline carriers as a basis for denying interconnection.

51. The question also arises whether, as we had contemplated at
the conclusion of Docket No. 18262, we should impose these separate
subsidiary requirements on all wireline carriers or only on selected
wireline carriers. After careful consideration of this matter, we have
decided to require a separate subsidiary for all wireline carriers. We
recognize that this may impose a relatively larger burden on indepen
dent. telephone companies than on AT&T; however, independent
companies also have the opportunity to engage both in preda~ry

, .
"

00 In recent years, AT&T, because of iu dominance in the telecommunications industry,
. ha:! been required to establish separate corporate entities, i.e., separate subsidiaries,

for offering certain types of communications services. The imposition of this fonn of
structural regulation on established earners is a direct result of policies of the lut

, decade encouraging entry of new firnu into various telecommunications markets.
See e.g., Specio.liud Common Carrier Servia3, 29 FCC 2d 870 (1971), affd 8Uh =,
Washington UtiJ.itu3 and Tra=portaJ.itm Ccmmt#itm v. FCC, 513 F. 2d 1142 (9th
Cir.), cerl. denied, 423 & U.S. 836 (1975). . , ' .

" 61 Department of Justice Reply Comments at 17. .' ..

86 F.e.e. 2d
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practices by using their monopoly revenues from local exchange
service and to deny a competing cellular operator interconnection
rights. Weighing these competing interests we believe that imposing
this requirement on all wireline carriers is necessary to adequately
safeguard against potentially anticompetitive practices and to assure
equitable interconnection arrangements. In addition, we will entertain
requests for waivers of our separate subsidiary requirement where
carriers demonstrate that imposition of that provision will be unduly
burdensome and that the potential abuses discussed above can be
guarded against by less burdensome means.

52.. The details of the subsidiary requirement are set forth in our
Rules. Briefly, a separate corporate entity must maintain its own books
of account, separate officers, separate operating personnel, and
separate computing and switching facilities. 52

4. Interconnection

53. The particular terms and conditions for interconnection of
cellular systems with the public switched telephone network have not
previously been examined by the Commission. In Docket 18262 we
stated our intention that cellular systems be fully interconnected, see
51 FCC 2d at 954-55, but the degree to which cellular systems should
be incorporated into the network and the hierarchical level at which
the cellular systems will interface with the network have not yet be€n
addressed.

54. We believe cellular communications systems will be an impor
tant adjunct to, and extension of, the public switched network. That
belief, at least in part, underlies our decision to encourage the
participation of wireline carriers in the provision of cellular service
through the allocation of a separate block of frequencies. We hope that
cellular systems of both the wireline carriers and the non-wireline
carriers can be incorporated into the network through the interconnec
tion arrangements most favorable to the end user: Some commenters,
notably Jan David Jubon, a consulting engineer, urged the Commission
to adopt a policy of requiring the interconnection of a cellular system
to the telephone network as a class 5 office (also known as an end
office or local office) on the same basis as an independent telephone
company, instead of connecting to a telephone company central office
in the manner of a subscriber telephone or PBX. AT&T proposed that
the local telephone company make available a standard interface
between the cellular system and the wireline network. The intercon
nection would be at "one or more local serving wire centers," a serving

82 In addition, consistent with our regulatory philoeophy expressed in our Sectmd
Computer lfUlUiry, AT&T's cellular 8ubllidiary is precluded from selling terminal
equipment Seccnd Computer lfUlUiry, Fi'll.a.1. lJeciMn., 77 FCC 2d 384 (1980),
Memorandum Opinitm and Order, 84 FCC 2d 50 (1980), under~ sub. nom.
Computer and Communica.tion.s Ind1.l8try Associa.ticn v. FCC, D.C. Cir. No. 80-1471
and consolidated cases.

86 F.C.C. 2d



5. Equ

58. r
from rna
equipme:
reconsidf
supply a
otherwisl
term. In
were stil
should tx
should re
cellular s

59. V
the Com}
of termir
the term
and then
obtaining
system u
and OKI
prototyp<
view of
continue
equipmer
unless tho
respect U
see no l"

systems ~

equipmer
ment is t,.
d 1982. B
equipmer
unbundle
Second C
tenninal'
offering 1

60. Y\
permittee
Banning:
ed protec
the poter

lI5Su 77:
mobile I

preserv.
compell:
cWltome
mobiIet

.'.
~

..

ReportsFederal Communications Commu4f

wire center being a "local telephone company location through which
all customers within the geographical area served by that wire center
gain access to all of that company's services."

55. In some cases, interconnection of a cellular system as a class 5
office, rather than at a lower hierarchical level, may well be the most
appropriate policy,53 In this regard, we note that no reason has been
advanced why the interconnection of a cellular system with the
network as a class 5 office is technologically or economically inadvisa
ble in general. To the extent that a cellular system will perform the
functions of a class 5 office we believe it should be eligible to occupy
the hierarchical position of one, and should not be arbitrarily placed
below that level. This type of interconnection may not necessarily be
the best engineering or cost effective approach in every case, however,
as Telocator notes in its reply comments. For this reason we would be
hesitant to mandate interconnection of cellular systems to the network
as class 5 offices in all cases.54 The particular point of interconnection
of a given cellular system will be dependent upon the design of the
system and other factors which may vary from case to ease, however.

56. A cellular system operator is a common carner and not merely
a customer; interconnection arrangements should therefore be reason
ably designed so as to minimize unnecessary duplication of switching
facilities and the associated costs to the ultimate consumer. The
particular arrangements involved in interconnection of a given cellular
system should be negotiated among the carriers involved and be made
the subject of an intercarrier agreement. We do not have a record at
this time to determine precisely what such agreements must include.

57. For these reasons, we are not at this time requiring any single
type of interconnection for all cellular systems. We shall expect all
telephone companies to furnish appropriate interconnection to cellular
systems upon reasonable demand, however, and upon terms no less
favorable than those offered to the cellular systems of affiliated
entities or independent telephone companies. See Adjustment of Band
Edges (Guard Band) 12 FCC 2d 841, 846, 852, recon. denied, 14 FCC 2d
269 (1968), affd sub nom. Radio Relay Corp. v. FCC, 409 F. 2d 322 (2d
Cir.1969).

S3 According to Jubon, this would eliminate the need {or duplication o{ central office .
switching {unctions and concomitant revenue concentration to the wireline tele
phone camero It would allow non-wireline cellular caniel'3 to perform exchange
level switching functions for their subscribel'3 on an equitable basis--connecting to

.the network on the same basis as any other exchange-level switch, or class 5 office.
... In our recent MTS WATS MaT~tStructure &pori. and Third Supplemental Notice,

we said, in a similar context,

The suggestion that all o{ the access probletM can be resolved by requiring
identical access at identical charges is probably too simplistic .... We are
concerned that any effort to establish a single charge {or all access to the local ,
exchange might create a regular straight-jacket that would tend to inhibit ...
innovation service divel'3ity .... 48 RR 2d, 67, 90 (1980).

80 F.e.e. 2d
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5. Equipment

58. Docket No. 18262 prohibited wireline cellular system operators
from manufacturing mobile station equipment, but not base station
equipment. Mem()7"andum Opinion & Order (Docket No. 18262 on
reconsideration) 51 FCC 2d at 952. We allowed vrireJine licensees to
supply and maintain mobile equipment because we believed to do
otherwise might limit the availability of equipment over the short
term. In the NotiJ;e, we requested comments on whether these policies
were still appropriate. We additionally inquired whether mobile units
should be provided on a tariffed or non-tariffed basis, and whether we
should require vrireline licensees which design, develop or manufacture
cellular system components to sell their technology at reasonable fees.

59. With regard to subscriber equipment offerings, we note that
the Commission has adopted a general deregulatory policy in the area
of terminal equipment since Docket No. 18262 was decided. Since then
the terminal equipment market has become increasingly competitive,
and there is no reason to believe that consumers will have difficulty in
obtaining mobile units. For example, the Illinois Bell developmental
system uses mobile units manufactlired by E. F. Johnson,' Motorola,
and OKI. These and several other manufacturers also have tested
prototype mobile and portable units on the system. Nevertheless, in
view of the competitive nature of the equipment market, we will
continue to permit wireline subsidiary licensees to supply and maintain
equipment, consistent with our policy of permitting market entry
unless there is a compelling shovring that it should be restricted. With
respect to the questions of tariffing the provision of mobile units, we
see no reason why mobile units used in conjunction with cellular
systems should ~ treated differently than other customer premises
equipment. Under our Second Computer Inquiry, new terminal equip
ment is to be deregulated (i.e., unbundled and detariffed) after March
d 1982. Because cellular service is a new service for which its mobile
equipment has never been tariffed, we will require that it be
unbundled and detariffed from the start. Further, consistent with the
Second Computer Inquiry, AT&T may only offer this deregulated
terminal equipment through a subsidiary separate from the subsidiary
offering basic cellular transmission service.55

60. We have also determined that wireline licensees should be
permitted to manufacture mobile as well as base station equipment.
Banning licensee manufacture of equipment would provide unwarranlr
ed protection for non-licensee manufacturers and deprive the public of
the potential benefits of competition. Most of the comments that

~ See 77 FCC 2d at 435-57,461-88,80 FCC 2d at 71-75. Note that the eXclusion of
mobile telephone equipment from the scope of the S«mu:l Cmn:puter ITIJ{lI.iry was to
preserve our optioll3 in this proceeding. Su iii at 447 n. 57. We have found no
eompelling reason to treat cellular mobile equipment differently from landline
customer premises equipmel}t, and we therefore have decided to include cellular
mobile equipment within the general policies adopted in that proceeding.
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supported such a rule focused on fears of either anticompetitive
procurement policies by carrier/manufacturers or the ability of
Western Electric to dominate the market. At this time we have no
reason to believe such fears are justified. In view of the fact that
numerous manufacturers have developed prototype cellular units, we
expect a competitive environment to flourish. Therefore, we see no
need to impose any restrictions on licensees or affiliates on the
manufacture of cellular equipment, including the mobile units. If
anticompetitive acts by cellular carriers take place in the equipment
manufacturing area that have an effect on our regulatory responsibili
ties, we can take appropriate action at that time.

61. Finally, we have also determined that we will not impose a
special requirement upon wireline cellular .licensees to share technolo
gy. We are not persuaded, as Telocator urges, that such a requirement
is necessary. Although we are cognizant of the argument that license
contract revenues have financed cellular development, and that as a
result cellular technology should be shared, we believe that it is more
appropriate to examine technology sharing in the context of the
License Contrad proceeding. See CC Docket 8~742, 84 FCC 2d 259'
(1981).

C. General Policies and Standards

1. Evaluation of Appluations

62. We anticipate that competing non-wireline applications for
particular markets will be filed for the Block A frequencies set aside
for that group in a number greater than the available licenses. In this
section, we discuss the procedures to be used for choosing among
mutually exclusive qualified applicants. We also set forth the basic and
comparative criteria to be used in evaluating cellular applications.

63. Procedures. In the Notue we expressed. concern that the
procedures for consideration of competing applications might cause
significant delays in the implementation of cellular service. Such long
delays could impose substantial burdens on the applicants, inconve
nience the public and frustrate our goal of having cellular service
available as rapidly as is practically possible. Therefore, we suggested
consideration of, and requested comments on, all available procedures
that may shorten the time required to select from among competing
applicants. comments on, all available procedures that may shorten the
time required to select from among competing applicants.

. 64. Among the procedures we discussed in the Notue were the
adoption of mdre streamlined procedures to be used in association with
conventional comparative hearings and the use of lotteries or auctions.
We also expressed our tentative belief that a hybrid approach could be
developed which would minimize the delay associated with the present
comparative process while retaining the benefits of comparing propos
als that differ substantially on matters that may affect service to the

86 F.e-C. 2d
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public. In general, the commenters were 0pjXlsed to the use of lotteries
and auctions to select from competing applications. Instead, most
commenters urged us to streamline existing comparative procedures.
Those commenting favorably with regard to lotteries generally
supported an approach similar to the hybrid plan outlined in our
Notice.

65. Because we believe there may be significant differences among
competing applications, we will not adopt, at this time, a straight
lottery or auction procedure.66 Nor will we adopt a hybrid procedure,
as outlined in the Notice. Future events may, however, dictate a
reexamination of appropriateness of using a lottery, auction or hybrid
approach for cellular licensing decisions. Consistent with our discussion
in the Notice, however, we reject the argument that a traditional oral
evidentiary hearing-and aU its attendant delays-is necessary except
in unusual situations. Thus, we find that a procedure involving only
"paper" hearing and evidence, decided by an Administrative Law
Judge, will best serve the public interest while protecting the
procedural interests of the competing private parties. While this
approach will not eliminate the delay associated with comparative
hearings, it should serve to reduce it somewhat.

66. After applications are received by the Commission and re
viewed in accordance with the basic qualifications requirements set
forth in this order, competing applications will be designated for
comparative considerations. The parties will be permitted to utilize
normal discovery processes and submit briefs and appended evidence
(under oath) to demonstrate superiority. An Administrati\!e Law
Judge will then review the pleadings and, based on the comparative
criteria established by the Commission, determine what disposition of
the competing applications wiJl best serve the public interest, conve
nience and necessity. We do not envision that substantial issues of fact
requiring oral testimony will arise, except in unusual situations. We
will, however, delegate to the presiding Administrative Law Judge
authority to receive oral testimony, to provide for cross examination of
witnesses and to adopt other procedures not inconsistent with the
Commission's rules or the Act upon a substantial showing that a party
will be prejudiced by the submission of all the evidence in written
form. See 5 U.S.C. §556{d). We will also delegate to the Common
Carrier Bureau authority to determine, at the time of designation for
hearing, that exceptions to a decision by an Administrative Law Judge
shaJl be made directly to the Commission. See Section 0.365 of our
Rules. Administrative Law Judge shaJl be made directly to the
Commission. See Section 0.365 of our Rules.

67. Lega.l Authority. The ·Commission has broad discretion to use
--- .

6& These procedures are being examined in another rulemaking proceed.i11g: Use 01
Alterru1tive Procedure:! in'·C/wosi.ng AppliJ;an.t3 f(]T Radic Au.tJz.oriza,tiun" in th.e
Multipoi7lt lMtribu.titm Service, CC Docket No. 80-116, 45 Fed. Reg. 29335 (May 2,
1980).

86 F.C.C. 2d
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81 5 U.S.C. §556(d).
ea 5 U.S.C. §554(a) Cf. UniWi. Sta.U8 v. Florida. E4&t Coa&t Ry. 0>.,410 U.s. 224 (1973);

Uniled St4tu 1/. AlUglteny~ LudJ.um Stul Ccrp.,4{)6 U.S. 742 (1972).
ee Although Section 409(8) once pennitted parties to choose between oral or written

appeal" to the .Commission from initial decisiom by examiners, that right was
expresllly withdrawn in 1961. Su Fo.cilitati-ng the Prompt and Orrln-ly Conduct o/the
Bv.&i1tU8 0/ the Federal Olmmunica.tio1l8 Olmmiuicn, Con!. Rpt. No. S. Zl34
(76),87th Cong., l3t Sess. 1 (1961).

differing procedures in differing contexts as required for the proper
dispatch of business, and the types of hearing required must be
analyzed in terms of the nature of the pr~ing and the pertinent
statutory provisions. Bell TelepJum.e Co. of Pennsylvania v. FCC, 503 F.
2d 1250 (3rd Cir.), cert.denied, 422 U.S, 1026 (1974). Our paper hearing
procedures satisfy the general statutory provisions relevant to hearing
procedures to be employed in adjudicative administrative proceedings
as set forth in Sections 554 and 556 of the Administrative Procedure
Act (APA) and Section 409 of the Communications Act. Although
Section 556 is generally applicable to hearings, and entitles a party to
present oral or documentary evidence and "conduct such cross-exami
nation as may be required for a full and true disclosure of the facts,"67
it is effective in cases of adjudication only when made so by Section
554. Section 554 applies only to adjudications "required by statute to be
determined on the record . , .."68 Nothing in Section 409 :of the
Communications Act, which contains procedures for certain types of
hearings, or Section 309{e), which relates specifically to hearings in
license proceedings, requires that such hearings be "on the record."
Additionally, Section 556 has an express exemption which provides
that for applications for initial licenses, "an agency may, when a party
will not be prejudiced thereby, adopt procedures for the submission of
all or part of the evidence in written form."69 Thus, our paper
proceeding satisfies the general hearing requirements set forth in the
APA and the Communications Act. Indeed, the APA provision which is
designed to establish procedural hearing rights appears specifically to
condone paper proceedings for initial license awards.

68. Aside from our statutory authority to conduct paper proce~
.ings, our proposal also meets the hearing requirements set forth in
Ashba.cker Radio Corp. v. FCC, 326 U.S. 3Z7 (1945), and other court
decisions considering the adequacy of Commission hearing procedures.
Ashba.cker is most often cited as requiring a comparative hearing for
consideration of competing applications. However, it says nothing
abOut a full oral trial-type hearing. Instead, the basic requirements of
Ashba.cker are twofold: an equitable and meaningfu,l hearing for all
applicants and a determination, based on an exercise of judgment, on
where the public interest lies. Our "paper" procedure meets both the
equity and public interest requirements of AshbaJ;ker.

69. The fact that comparative hearings have been traditionally
conducted in a full oral adjudicatory proceeding does not ,limit our
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70 See note 66, fJU'[JTTJ.

T

discretion to explore other alternatives for, as the U.S. Court of
Appeals for the Third Circuit has said:

~ technology develops and the field of communicatiorul changes, procedural, e.g

well as substantive, policy must be flexible. The mere fact that an agency has once
regarded evidentiary hearings as appropriate does not bar it from adopting another
.policy when changing or new cin:umstances require a different approach.

1Communications SystemsCell

Bell of Pa., supra, 503 F. 2d at 1265. Our paper procedures are
particularly appropriate for hearings on cellular applications. A
significant objective in this proceeding has been to expedite service to
the public. These procedures will further that objective by accelerating

.the selection of the best applicant without sacrificing an applicant's
right to be heard.

70. In cellular systems licensing proceedings we do not believe that
oral testimony will, except in unusual situations, enhance our ability to
make public interest findings. We have noted. in our Notice of Proposed
Rule Making regarding the Multipoint Distribution &rvice (MDS
NPRM)70 that "paper" evidence and argument should suffice, both in
terms of the private right to be heard on disputed factual issues and
the public interest in awarding licenses:

The issues that we have today delineated for hearing will largely entail expert
evidence and evaluation of both an economic and engineering nature. Such
evaluation, it appears to us, would not ordinarily be enhanced by the traditional
courtroom drama of oral presentation by witne:sses on the stand. Live testimony,
affording the opportunity to judge demeanor and credibility of a witness, would
afford nothing in this context. The opportunity to submit both written briefs and
evidence (by way of studies, etc.), with an opportunity to reply to competing
submissiorul, should serve as a more efficient and more logical vehicle to flesh out
significant issues without any sacrifice of a meaningful hearing on such issues.
Thus, we believe a "paper" evidentiary hearing offers the best procedures for a full
and true disclosure of the fads without prejudicing any party.

45 Fed. Reg.at 29344. We believe the discussion in the MDS NPRM is
equally relevant in the present proceeding.

71. Basic Criteria.. Cellular applicants will be required to comply
with all the. basic qualifications requirements which apply to applicants
in the Public Mobile Radio &rvices, except as provided for in the new
Subpart K of our Rules, adopted today. Section 22.913 of our Rules sets
forth the particular showings required of cellular applicants, including
the application forms to be used and the exhibits to be provided.

72. Cellular applicants must demonstrate that they are financially
qualified to construct their proposed facility and to operate it for a
reasonable period of time. Such a demonstration is necessary because
of the large capital investment required to finance the highly
sophisticated technology associated with cellular operations, and
because cellular service is in an early stage of development and must
be viewed as a relatively high-i::Ost business venture.71 Moreover,
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because our Rules provide that only two cellular systems can operate in
the same geographic area, the inability of any cellular licensee to
provide service could significantly inconvenience the public and would
cause a huge amount of spectrum to be unused.

73. Cellular applicants need not, however, demonstrate a public
need for service in order to comply with our basic cellular qualifica
tions. We have eliminated this requirement as a basic qualification
because of our desire to establish cellular service nationwide and
because of the information provided in this proceeding indicating a
need for service generally. See paragraph 41, supra. Therefore, even in
the unlikely event' that an applicant could not show local need, the
presence of a cellular system would further our overall objective.
However, our comparative criteria, discussed below, include a consider
ation of the public need each applicant is likely to serve.

74. Comparative criteria.. In the Notice we asked for comment on
the criteria to be used in evaluating competing applications on a
comparative basis, as well as basic qualifying criteria for cellular
applications. We listed criteria traditionally used in the Domestic
Public Land Mobile Radio Service, as well as several other factors that
may be relevant, and we asked commenters to suggest other criteria.
There was some support in the comments for using the traditional
DPLMRS criteria. Telocator suggested that existing, certificated ReGs
should be preferred and that wireline carriers and applicants with a .~

history of anticompetitive activity should receive demerits. AT&T
suggested that an applicant's technical skills with regard to cellular
engineering should be a significant criterion. ~<

75. In establishing policies for cellular service we have intended to .~

serve the public interest by implementing a nationwide high~pacity ..)~
mobile communications service capable of providing both local and :~

roaming mobile telephone users the ability to place and receive calls. ·it
The criteria used in selecting licensees should therefore be related to .~~
these goals.

76. Because nationwide availability of service is a primary goal, a
'~

major basis of comparison will be the geographic area that an
applicant proposes to serve. In comparing proposed service areas, other :~

significant factors to be considered will be the presence of densely:ii
~:"f.;.

populated regions, highways, and areas likely to have high moiJile ~

usage characteristics, as well as indications of a substantial public need ::~

for the services propos~d, including .the resul~ of public !1eed ,surv.eys. 1t
77. The.second major c0r.npa~atJve fact?r IS the apphcan~s ~bl11ty ,i.,

to expand Its. system. capacity In a coord~nated .manner WIthin the .~
proposed serYIce area In order to serve an Increasmg number of local .~ '.

TI Our position on this matter is not inconsistent with our action in an earlier
rolemaking where we eliminated the requirement that DPLMRS applicants
demonstrate financial qualifications. There we noted that the DPLMR Service is a
low-<XISt, low-risk indU3try. Elimination of Fina.n.cia.l QuaJ.ifil;.a.t~, 82 FCC 2d 152 >
(1980). ".

r
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n See e.g., TM Fed4raJ. R4dio Commiss-ion in FeMral Court, XIV Journal of
Broadcasting 343 (Fall 1970), especially authorities discussed at 397-98.

f

subscribers and roamers as demand warrants. Expansion can take
place through the addition of transmitters beyond those originally
planned or through the addition of cell locations and the use of smaller
cells. In making a comparison, preference will be given to designs
entailing efficient frequency use. Efficient frequency use entails not
only the applicant's plans with regard to cell-splitting and additional
channels, but also the degree of frequency reuse the system is and will
be capable of, as well as the ability to coordinate the use of channels
with adjacent or nearby cellular systems.

78. There will be other areas in which applicants can be compared
in ways that are relevant to the public interest goals of the cellular
service, but they will generally be less significant than these two
criteria. The adequacy of base station and switching facilities and
related maintenance proposals may be an issue in comparative
proceedings in some cases, but we do not expect this to be a significant
issue in general. Personnel and practices will be significant to the
extent that they affect an applicant's ability to implement its proposal.
The rates, charges, classifications, and regulations of applicants will
also be considered a basis for comparison as well as the public need
indicated by subscriber surveys. In view of the competitive nature of
the mobile equipment market, and the fact that this area is to be
deregulated, however, we will not compare cellular proposals on the
basis of subscriber equipment or its maintenance.

2. FederaL-State J?l,risdiction

79. Throughout the cellular proceeding an essential objective has
been for cellular service to be designed to achieve nationwide
compatibility.- In this regard, we expressly stated that a cellular
subscriber traveling outside of his or her local service area should be
able to communicate over a cellular system in another city. Nationwide
compatibility is also likely to increase the number of manufacturers
providing the cellular equipment. This price and product competition
should benefit the consumer through lower equipment costs and
greater equipment selection. Because state and local regulation might
conflict with and thereby frustrate our federal policy of introducing
cellular service in a competitive environment without significant delay,
the Notice asked whether there may be a need to assert federal
primacy over the regulation of cellular services. : .

80. Federal courts even before passage of the Communications Act
in 1934 had. held that the· Federal government already fully and
exclusively occupied the field of radio licensing and regulation.12

However, Congress, in the Communications Act of 1934, as amended,
explicitly granted to this Commission sole authority to license radio
facilities. Specifically, Section 301 of the Act provides that "[n]o person

. Communuations SystemsCell
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shall use or operate any apparatus for the transmission of energy or
communications or signals by radio ... except under and in accor
dance with this Act and with a license on that behalf granted under the
provisions of the Act." 47 U.S.C. §301. In enacting such legislation
Congress has determined that overall management of the radio
spectrum and the licensing of radio facilities are areas within the
exclusive jurisdiction of the Federal government. NARUC v. FCC, 525
F. 2d 630 (D.C. Cir. 1976), cert. denied, 425 U.S. 992 (1976).

81. The Communications Act also provides, in Title II, a frame
work for the economic regulation of common carriers. Sections 2(b) and
221(b) reserve to the states jurisdiction with respect to charges,
classifications, practices, services, facilities, or regulations for or in
connection with intrastate or local exchange communications service
by wire or radio 47 U.S.C.Section 152(b) and 221(b).73 However, both of
these sections are expressly subject to our authority under Section 301,
which gives this Commission sole jurisdiction over radio licensing. In
Docket No. 18262, in comparing the scope of Sections 2(b) and 221(b)
with that of Section 301, we concluded that the "licensing" or
"franchising" functions are not among those reserved to the states
even with respect to common carriers subject to Sections 2(b) and
221(b). 51 FCC 2d 945, 974. By virtue of the Communications Act the
FCC may fully exercise its authority to license or certify how many
and which carriers will operate cellular systems. 74

82. In accordance with our authority discussed above, weare
asserting federal primacy over the areas of technical standards and

13 Sections 2(b) and 221(b) were amended in 1954 to clarify this Commission's
jurisdiction over telephone and telegraph companies engaged primarily in intrastate
and local regulation rather than federal regulation. The amendments added
intrastate and local exchange radio service to the area reserved to the states.The
purpose of the amendments was to insure that the use of radio, as opposed to
wireline, in the communication service offered by telephone and telegraph compa
nies engaged primarily in intrastate activities would not subject such companies to
the jurisdiction of this Commission. However, these amendments were not intended
to withdraw from this Commission its exclusive authority over the licensing of radio
facilities. Sa 1954 U.S. Code Congressional and Adminis~tiveNeWll, p. 2133 et seq.

14 In addition, the federal scheme for the provision of cellular service set forth in this
order, and principally the goal of introducing nationwide compiltiblecellular service
without undue delay, also provides an independent basis for this Commission having
sole jurisdiction over licensing of cellular facilities. Legal authority supporting such
federal primacy is clear. A3 noted earlier, cellular systems can provide. both
intrastate and interstate communication. Federal primacy where necessary to
preserve a federal scheme for the provision of interstate communications has
previously been upheld, even when not based upon the FCC's exclU3ive radio
licensing authority. Sa Te~Lea.8ing CArp., 45 F.C.C. 2d 204 (1971), ~ffd a'Uh nom.
North CaroliM Utilit~s Commisrion v. FCC, 537 F. 2d 787 (4th Cir.), cert. denied,
429 U.S. 10Z1 (1976); North CaroliM Utilit~s Commisrion v. FCC, 552 F. 2d 1036,
(4th Cir.), cert. timid, 34 U.S. 874 (1977). See also Califurnia v. FCC, 567 F. 2d 84 •
(D.C Cir.), em. drn~d 434 U.S. 1010 (1978). (FCC authorization of physically
intrastate foreign exchange service overrode state restriction on use of facilities
prohibiting such service).

B6 F.C.C. 2d
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H The design concepts, as modified in the Notia, are:

(a) a bona fide cellular configuration of base station traJlllmitters and

T

competitive market structure for cellular service. Our licensing scheme
requires assurance that the 4D MHz of radio spectrum allocated for
cellular service is used effectively and efficiently. The technical
standards set forth in this Report and Order are the minimum
standards necessary to achieve the desired goals and any state
licensing requirements adding to or conflicting with them could
frustrate federai policy. Similarly, any state franchising regulations
requiring demonstration of a general public neW for cellular service
could adversely affect our frequency alloca;ion scheme or delay the
rapid implementation of cellular service, both of which are central
elements of the federal design for cellular operations.

83. At this time, however, we are not exercising all of the
authority we have to assert federal primacy. The states can continue
their complementary role regarding certification of carners to provide
mobile or cellular service. A dynamic state certification program
should provide considerable assistance in achieving the objectives of
this cellular proceeding. Specifically, such state action could help
assure that the most qualified applicants become cellular licensees if it
is made expeditiously so that it can be reflected in the FCC's radio
licensing proceeding. However, applicants will not be required to
secure prior state certification before filing an application for a
construction permit with the FCC. See Regulatory Policies and
Procedures (Docket 20870),69 FCC 2d 398 (1978), recm. denied, 80 FCC
2d 294. It is conceivable that a state could delay implementation of
cellular service or frustrate the competitive market. structure estab
lished in this proceeding by refusing to find more than one cellular
applicant in any geographic area qualified to provide service. We do
not expect this to be the case. However, in individual cases, the
Commission has demonstrated that it can act expeditiously to avoid
frustration of federal policy. See e.g., Heritage Village Church, FCC
81-184,46 Fed. Reg. 19319 (March 30,1981).

3. Technical Standards

84. In our Notice we identified three purposes to be served by
technical standards for cellular systems: (1) definition of cellular
mobile radio for purposes of qualifying for cellular mobile radio
operating licenses; (2) assurance of compatible operation of equipment
on both local and national levels; and (3) maintenance of signal quality
and other quality aspects of system performance. We intended to adopt
only the minimum standards necessary to accomplish these purposes.
We listed a number of cellular system design concepts based on those
underlying the developmental program established in Docket No.
18262 and we requested comment on whether changes to these design
concepts were necessary.75 While we recognized that 40 kHz band-

"
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(b) Base station trarumitters radiating no more radio frequency power than
required to adequately cover each cell;

(c) A radio system fully interronnected with the public landline telephone
network and capable of providing a grade of service comparable to that of
the landline system;

(d) Narrow band frequency modulation for all voice channels in the radio
system, with 30 kHz channel spacing;

(e) Radio frequency channels employed within each cell trunked for greater
spectrum efficiency;

(f) For systenu in metropolitan areas, the potential for orderly evolution into
a highly efficient small-eell configuration capable of handling a large
number of subscribers within the allocated 40 MHz of spectrum; and

width would be consistent with our present requirement, we concluded
that cellular operations would be accommodated within 30 kHz channel
spacing by careful geOgraphic distribution of channel assignments, the
result of which would be greater spectrum efficiency. 78 FCC 2d at
1004.

85. The commenters generally support our position in the Notice
that we adopt the minimum technical standards necessary to accom
plish our goals for cellular service. However, they express varying
views regarding basic technical standards for cellular systems. For
example, ARTS, Motorola, the Electronic Industries Association, Ubon,
NECA/6 and E.F. Johnson are proponents of systems that utilize 30
kHz channels, while Millicom, Peters,77 and SIRSA prefer 25 .kHz
channel spacing. Similarly, different signaling formats are preferred
by various commenters. ' -

86. Analysis. We have carefully reviewed the comments and have
determined that minimum standards must be established to insure that
our objectives, including system compatibility, are achieved. Therefore,
we are amending Part 22 of our Rules to incorporate certain basic
technical requirements for cellular systems and are establishing a new

~
(g) compatibility with other cellular systenu. .:;;·:.t

••
78 FCC 2d 1003-4. These guidelines were previously set forth by the Commission, ,~
with two differences, 51 F.CC 2d at 954-55, 1009. Originally, there was a requirement .~

that base stations be connected together through a common switching and control :,,,,
point using wirelines. We deleted that requiremf:nt because we saw no reason to .{:i
categorically exclude microwave or optical links. Second, we modified radio channel .:~

definition (item (d) in the list above) to change from a 40 kHz authorized bandwidth ',!i
definition to a 30 kHz spacing definition. . '.

Te NECA is a subsidiary of NEC, manufacturer of the Japanese cellular system, which ; ~
utilizes 25 kHz channels. NECA's comments, however, support 30 kHz channels, and
propose a system design using 30 kHz channels. . " . ' .. -

11 Arthur K. Peters is the engineering coruultant who prepi.red. NECA's system design
proposal using 30 kHz channels. He also filed reply comments on his own behalf
advocating the use of 25 kHz channels because, he stated, other countries have .
adopted a 25 kHz standard. '

86 F.C.C. 2d
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Subpart K containing specific rules and standards for cellular systems.
Significant technical standards and modifications to our Rules are
discussed below.

87. Cellular design concept. We are adopting a cellular system
definition that affords system designers a great deal of flexibility.
Under our definition, a cellular system is

A high capacity land mobile system in which spectrum assigned is divided into
discrete channels which are assigned in groups to small geographic cells covering a
defined service area. The discrete channels are capable of being reused in ilifferent
cells within the service area.

This definition does not mean that a cellular system must have
multiple cells at the time of initial implementation; in some areas a
single cell may initially be all that is called for. Once a multiple cell
system is established, however, there must be provision for transfer
ring control of a mobile from cell to cell as it travels through the
system. Reuse of channels within a service area is an inherent
capability of a cellular system as it grows in capacity over time, but it
will not necessarily be an existing feature of all systems. What we
have done in defining a cellular system in a flexible manner is to
incorporate the basic concepts of cellular design. Thus, any application
for a cellular system must include adequate documentation of its
compatibility with those concepts, even if features such as reuse are
not immediately implemented.

~8. Frequencies. Frequency assignments for cellular systems will
be made from Block A or Block B. These Bocks each contain 333
channel pairs, including 21 channel pairs to be for set-up and control
purposes. Channel spacing is 30 kHz. We are not selecting 25 kHz
channel spacing for several reasons. First, there has been no develop
mental or experimental test data submitted in this proceeding
indicating the feasibility of cellular operations using 25 kHz spacing in
conjunction with the signaling and frequency reuse criteria used by
AT&T and Motorola. Even the use of 30 kHz spacing in these systems
requires careful placement of adjacent channel transmitting sites, due
to the fact that the bandwidth of the signals exceeds 30 kHz under
certain signaling conditions. Secondly, the experience in the private
radio services with 25 kHz channeling in the 800 mHz band is not
particularly instructive. These systems do not have the capability to
reuse channels at relatively close distances and do not utilize high
speed digital signaling; the channel usage characteristics will therefore
be significantly different than for cellular systems. Thus, if 25 kHz
channel spacing were adopted, a lengthy period of further develop
ment would be needed before adoption of standards.

89. Height and power limitations. The effective radiated power of
base stations is limited to 100 watts. The height-power limitation for
base stations is 100 watts effective radiated power at 500 feet above av
erage terrain. Those limits were chosen in order to provide a signal
level of approximately 39 dbu at a distance of 15 miles, based on the

50.Ymmunicaticms SystemsCellula

_.1,
ent
:.TOI

to
nel
ith

ich
-.J

.gn

.aU
lYe

,>:me
t of

ave
hat
,re,
'!:Sic
lew

han

lter

>.dio

into
~

tice
Jm
lng
For
xm,
_'30
:Hz
Ted

ded
mel
the
! at


