Darby Drug Co., 601 F.2d 631, 644 (2d Cir. 1979) (explaining that
a plaintiff can prove ifreparable injury by showing that “its in-
terim damages cannot be calculated with sufficient accuracy to
make damages an adequate substitute”). Because NYNEX Mobile
cannot determine which, or how many, of its customer have had
their phones “emulated,” it 1is impossible to calculate how much
in per-telephone access charges ﬁhe Compaﬁy has lost. Similarly,
because there is no way to prevent individual customers from con-
tinuing to have their phones “emulated,” it is not possible to
determine the losses that NYNEX Mobile will suffer as a result of
impermissible emulation from now until the time of trial. See 7
(Part 2) Moore’s Federal Practice § 65.04[1], at 65-71 (“Losses
which are not capable of being calculated or measured will usu-
ally be found to constitute irreparable injury.)

Beyond pecuniary 1loss, continued emulation of ESNs will
cause continued interference with NYNEX Mobile’s operations.
Emulated ‘“extension” phones will continue to mask fraudulently
“cloned” phones, significantly weakening efforts to curtail theft

of cellular services and to apprehend the criminals responsible.1

-~

e
2

By-iﬁhibiting efforts to stop “cloning,” the defendant’s emulation ac-
tiv-ities.;?:ause NYNEX Mobile additional, unquantifiable, pecuniary loss.

1
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The proliferation of emulated “extension” phones will also con-
tinue to tax NYNEX Mobile’s system capacity, adversely affecting
the quality of service for the Company’s customers.

Second, given the defendant’s certain violation of the ESN
orders, there can be little question about NYNEX Mobile’s likeli-
hood of success on the merits. The ESN orders prohibit precisely
the activity in which defendantjis engageé. Two courts have al-
ready issued injunctions in precisely the same circumstances. In
order to satisfy the ™“likelihood of success” requirement, a
plaintiff “need not show that success is an absolute certainty.
he need only make a showing that the probability of his prevail-
ing is better than fifty percent.” Wali wv. Coughlin, 754 F.2d
1015, 1025 (2d Cir. 1985). Where, as here, defendant’'s conduct
so clearly contravenes the language and intent of an agency’s
regulations, the plaintiff’s likelihood of success is actually
closer to a certainty than to the fifty percent minimally re-

quired.

- 14 .
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CONCLUSION
- ’ For the foregoing reasons, plaintiff respectfully requests
that this Court grant plaintiff’s application for a temporary re-
straining order, preliminary injunction and permanent injunction.

Dated: New York, New York
June 15, 1995
CAROL R. ABRAMSON, ESQ.
Attorney for plaintiff
- NYNEX MOBILE COMMUNICATIONS COMPANY
Office and P.0. Address
1095 Avenue of the Americas
New York, New York 10036
(212) 395-0198

(et o s v

- CAROL R. ABRAMSON (CRA-2144)

e
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irreparable injury is made at the time that the preliminary injunetion
motion is made, not when the action is commenced.?4

In limited situations preliminary injunctions may issue without a
showing of irreparable injury. If the preliminary injunction is sought
under a statute which expressly authorizes such relief, irreparable injury
need not be demonstrated and it is sufficient to show that the statutory

conditions have been met.?% Similarly, irreparable injury will be

mental opportunities, the balanee of
hardships favored the government
which alleged permanent harm to
fragil desert resources); Dan River,

Ine. v, Iealin (CA4th, 1983) 701 F2d°

278 (preliminary injunction which pre-
vented defendant from taking over
plaintiff corporation was improperly
granted, when the loss of opportunity
was an irreparable injury to the defen-
dant and the plaintiff alleged only
speculative injury); Machlett Labora-
tories, Ine. Techny Industries, Ine.
(CATth, 1981) 665 F2d 795 (prelimi-
nary injunction preventing the defen-
dant from manufacturing or selling x-
ray machines was improperly granted,
when the order would terminate the
defendant's business and any injury to
the plaintiff could be compensated by
monetary damages).

74 S1 Handling Systems, Inc. v.
Heisley (CA3d, 1985) 753 F2d 1244
(since a preliminary injunction is de-
termined on the threat of irreparable
injury at the time the motion is made,
it was irrelevaut that the motion for
preliminary relief was made seven
months after the action commenced).

75 F.D.1.C. v. Faulkner, 991 F.2d
262 (5th Cir. 1993) (in upholding pre-
liminary injunction freezing assets un-
der Taxpayer Recovery Act, 12 UL.S.C.
§ 1821(d)(19), court of appeals stated
that “|s}ince the preliminary injunc-
tion provisions of the TRA remove the
equitable requirement of irreparable
injury, we see no reason to apply to

{Maithew Bender & Co.. Inc.)

those provisions the corresponding eq-
uitable principle that an injunction
may not issue to protect a legal reme-
dy™) Resolution Trust Corp. v. Cruce,

972 F.2d 1195 (10th Cir. 1992) (court

of appeals upheld injunction obtained
under the Taxpayer Recovery Act, 12
U.S.C. § 1821(d)(19), which expressly
held that Rule 65 should be applied
“without regard to the requirement of
such rule that the applicant show that
the injury, loss, or damage is irrepara-
ble and immediate”); Burlington North-
ern v. Department of Reveuue, 934
F.2d 1064 (9th Cir. 1991) (denial of
preliminary injunction reversed and
matter remanded for further consider-
ation; court of appeals noted that no
irreparable injury need be shown to
Justify injunction entered under provi-
sion of Railroad Revitalization and
Regulatory Reform Act of 1976, 49
U.S.C. §11503); United States v.
FDIC, 881 F.2d 207 (5th Cir. 1989),
cerl, dented, 493 U.S. 1072, 110 §. Ct.
1118, 108 L. Ed. 2d 788 (1990) (“if
a statutory violation is involved and
the statute by necessary and inescap-
able inference requires injunetive re-
lief, the movant is not required to
prove the injury and publie interest
factors”™; court of appeals upheld pre-
liminary injunction eutered in favor of
government prohibiting judgment
creditor from liening bank property,
applyving the mandate of 12 U.S.(%
§ 91); United States v. QOdessa Union

(Rel.103-—8/94 Pub.410)
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65-79 PURPOSE OF PRELIMINARY INJ.

Warehouse Co-Op, 833 F.2d 172 (9th
('ir. 1987) (reversing denial of prelimi-
nary injunetion, and holding that FDA
was “not required to show irreparable
injury” in enjoining sale and move-
ment of moldly, insect-contaminated
wheat, applying 21 U.S.C. § 332(a));
South Central Bell Telephone Co. v.
Louisiana Public Service Commission
(CAS5th, 1984) 744 F24 1107, 1120
(preliminary injunction requiring a
state utility commission to grant an
increase in intrastate telephone rates
was properly granted, even in the ab-
seuce of a showing of irreparable in-
jury, when expressly authorized by
applicable federal statute; “[i]t is well
established, however, that when, as is
the case here, an injunction is ex-
pressly authorized by statute, and the
statutory conditions are met, the usual
prerequisite of irreparable injury need
not be met”); Ilinois Bell Telephone
(0. v. lllinois Commerce Commission
(CATth, 1984) 740 F2d 566 (prelimi-
nary injunction requiring a state com-
mission to obey an FCC order was
properly granted, even in the absence
of irreparable injury, sinee irreparable
injury is not required when an action
is brought to prevent the violation of
a federal statute which expressly au-
thorizes such relief); Atchison, Topeka
& Santa Fe Railway Co. v. Lennen
(CA10th, 1981) 640 F2d 255 (it was
error for the district court to deny a
preliminary injunction against viola-
tion of the Interstate Commerce Code
because the plaintiffs failed to show
irreparable injury when they had a
reasonable likelihood of suceess on the
merits of proving the violations; if
(CCongress has expressly authorized the
courts to grant preliminary injunctive
relief, only violation of the statute, not
irreparable injury, u;e\q be demon-

{Matthew Bender & Co., Inc.) \

1 65.04[1]

(Text continued on page 65-80)

strated); Securities & Exchange
Comm’n v. Management Dynamics,
Ine. (CA2d, 1975) 515 F2d 801, citing
Treatise (when the preliminary injunec-
tion is a creature of statute, proof of
irreparable injury is not required and
only statutory requirements for relief
must be satisfied); United States v.
Capetto (CATth, 1974) 502 F2d 566,
cert denied (1975) 420 US 925,95 S
Ct 1121, 43 L ed2d 395 (preliminary
injunction may be granted under civil
remedies of Organized Crime Control
Act without any showing of irreparable
injury, as intended by Congress);
United States' Postal Serviee v. Ba-
mish (CA3d, 1972) 466 F2d 804 (pre-
liminary injunction in an action to en-
join delivery of mail did not require
denionstration of irreparable injury,
sinee common law standards do not
apply when relief is expressly autho-
rizéd by statute); Securities & Ex-
change Comm’n v. American Realty
Trust (ED Va 1977) 429 F Supp 1148
{when preliminary injunction is issued
under statute, only statutory eondi-
tions for relief need be shown, not
irreparable injury); Securities & Ex-
change Comm'n v. General Refracto-
ries Co. (D DC 1975) 400 F Supp 1248
(standard for preliminary injunction is
quite different under statute and com-
mon law and no irreparable injury
need be shown); Securities & Ex-
change Comm'n v. J & B Industries,
Inc. (D Mass 1974) 388 F Supp 1082
(injunctive relief under the securities
laws does not require demonstration of
irreparable injury but only a prima
facie showing that the statute has been
violated); United States v. Caribbean
Ventures, Ltd. (D NJ 1974) 387 F
Supp 1256 (showing of irreparable in-
jury is not needed in granting a pre-
liminary injunetion where the violation

(Rel.103—8/94 Pub.d10)
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presunied in copyright and trademark actions when a prima facie case
of infringement has been made,?8 and such harm may be inferred from

of a federal statute is shown); Securi-
ties & Exchange Comm'n v. R.J. Allen
& Associates, Ine. (SC Fla 1974) 386
F Supp 866 (no irreparable injury
need not be demonstrated for a prelim-
inary injunction sought under particu-
lar provisions of the securities laws
sinee statutory provisioins for such
relief are quite different from common
law standards). N

Cf. Commodity Futures Trading
Commission v. Hunt (CA6th, 1979)
591 F2d 1211 (distriet court erred in
denying injunctive relief against de-
fendants to bar future violations of
CEFTC rules when past violations were
demonstrated; statutory injunctions
do not issue on traditional equity stan-
dards and only a reasonable likelihood
of future violations was needed to sup-
port injunctive relief when past viola-
tions were shown). See also United
States v. Spectro Foods Corp. (CA3d,
1976) 544 F2d 1175, citing Treatise
(although irreparable injury was not
required for the grant of portions of
a preliminary injunetion which were
addressed to particular violations of
the Federal Food, Drug & Cosmetics
Aect, it was error for the distriet court
to issue portions of the preliminary
injunetion which did not address par-
ticular violations of the statute without
finding irreparable injury).

But see United States v. Nutri-
cology, Ine., 982 F.2d 394 (9th Cir.
1992) (recognizing general proposi-
tion, but holding that where govern-
ment had not shown “an undisputed
statutory violation” of food and drug
laws but only a “colorable evidentiary
showing,” there would be no presump-
tion of irreparable injury); Cool Fuel,
[ne. v. Connett (CA9th, 1982) 685 F2d

(Matthew Bender & Co.. Inc.)

309 (preliminary injunction, enjoining
the IRS from collecting a deficiency
for failure to comply with statutory
notice provision, was properly denied
since payment of the tax, followed by
a refund suit, gave plaintiff an ade-
quate remedy at law; although the stat-
ute made provision for a preliminary
injunetion, it did not abolish the re-

- quirements of irreparable injury and

no adequate legal remedy).

But ¢f. Interstate Commerce Com-
mission v. Baltimore & Annapolis R.R.
(D Md 1974) 64 FRD 337, citing Trea-
tise (in denying preliminary injune-
tion, the court noted that although the
irreparable injury requirement may be
modified by statute, such injury may
still be considered as a significant fac-
tor in granting preliminary relief).

76 Apple Computer, Inec. v. Franklin
Computer Corp. (CA3d, 1983) 714
F2d 348, cert denied (1984) 104 S Ct
976, 79 L ed2d 158 (irreparable injury
need not be shown, and is presumed,
in a copyright action when the plaintift
has made out a prima facie case of
infringement); Standard & Poor’s
Corp. v. Commodity Exchange, Inuc.
(CA2d, 1982) 6383 F2d 704 (prelimi-
nary injunction ean be granted in a
trademark case upon a showing of like-
lihood of coufusion of sponsorship,
which presumes the findings of irrepa-
rable injury and likelihood of suceess
on the merits); Grolier, Ine. v. Educa-
tional Reading Aids Corp. (SD NY
1976) 417 F Supp 665 (irreparable
injury presumed when the plaintiff
showed probability of success on the
merits in a ecopyright infringement ac-
tion); Cynthia Designs, Ine. v. Robert
Zeutall, Inc. (81D NY 1976) 416 F
Supp 510 (in a copyright infringement

(Rel.103—8/94 Pub.410}



~~

65-81 PURPOSE OF PRELIMINARY INJ.

1 65.04[1]

a violation of a restrictive covenant.?? Courts may also issue injunctive
relief in protection of their jurisdiction without satisfying the irreparable

injury requirement.78

Although the public interest will not be as important as the other
preliminary injunction factors in actions which involve only private
interests,?? it will be prominently considered in actions which implicate

action, a& preliminary injunction will
issue if the plaintiff shows a probabil-
ity of success on the merits, and irrep-
arable injury will be presumed); PPS,
Inc. v. Jewelry Sales representatives,
Ine. (SD NY 1975) 392 F Supp 375
(detailed showing of irreparable injury
is not required when the plaintiff has
made a prima facie showing of copy-
right infringement). See also Coca-
Cola, Inc. v. Tropicana Products, Inc.
(CA2d, 1982) 690 F2d 312 (in a Lan-
ham Aect action for false advertising,
evidence that a significant number of
consumers would be misled and that
sales would shift from the plaintiff to
the defendant was sufficient to show
irreparable injury).

77 See Overholt Crop Ins. Serv. Co.
v. Travis, 941 F.2d 1361 (8th Cir.
1991) (in the context of a permanent
injunetion restraining defendant in-
surance representative from violating
non-competition covenant, court of ap-
peals held that district eourt did not
abuse its discretion in applying Minne-
sota law to infer irreparable harm from
breach of restrictive covenant).

78 See In re Martin-Trigona (CA2d,
1984) 737 F2d 1254 (distriet court
properly enjoined a plaintiff, with a
lengthy history of bringing actions for
the sole purpose of harassment, from
commencing any harrassing or vexa-
tious litigation in federal court without
leave of the court; since the district
court had the inherent power to issue
orders to protect its jurisdiction, the
traditional standards of injunctive re-

{Matthew Bender & Co., Inc)

lief, irreparable injury and an inade-
quate remedy at law, were not applica-
ble). )

See alsce Pavilonis v. King (CAlst,
1980) 626 F2d 1075 (the district court
dismissed on its own motion a series
of virtually identical complaints, in
which the plaintiff alleged in vague
and conclusory terms that various
state and local officials had violated
her constitutional rights; although the
order was proper in this exceptional
situation, the court of appeals empha-
sized that it was an exception to the
general rule of free access to the
courts).

Cf. Sea Containers Ltd. v. Stena
AB, 890 F.2d 1205 (D.C. Cir. 1989)
(although refusing to uphold injune-
tion designed to offset allegedly unfair
effects of previous injunction entered
by Bermuda court in parallel securi-
ties litigation, court of appeals noted
that “[e]ourts need not stop to find all
the usual prerequisites for equitable
relief when they are acting to ‘protect
their jurisdiction from conduct which
impairs their ability to carry out Arti-
cle III funections’ ™ [citation omitted]).

79 See Continental Group, Ine. v.
Amoco Chemicals Corp. (CA3d, 1980)
614 F2d 351 (reversing the grant of
a preliminary injunction enforcing a
covenant not to compete, when the
distriet court erroneously emphasized
the public interest of protecting prop-
erty rights; the public interest does not
involve the vindication of abstract
principles, such as the enforcement of

(Rel.103—8/94 Pub.410)
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government policy or regulation or other matters of public concern.
Courts have accorded considerable weight to the policies of Congress,
the executive branch or local government in particular areas such as the
environment®0 patent law,2! the conduct of foreign affairs,®2

contract obligations, but specific acts,
ususally within disputes concerning
government agencies or regulation,
which presumptively benefit the public
and should not be haited until the
merits of the action are determined).

Cf. Yakus v. United States (1944) 321"

US 414, 64 S Ct 660, 88 L ed 834
(courts may go much further in grant.
ing and withholding equitable relief in
furtherance of the public interest than
when only private interests are in-
volved); Brown & Williamson Tobacco
Co. v. Engman (CA2d, 1975) 527 F2d
1115, cert denied (1976) 426 US 911,
96 S Ct 2237, 48 L ed2d 837 (courts
may go further in both granting and
denying injunctive relief in further-
ance of the public interest than when
only private interest are involved; de-
nying motion to stay accrual of statu-
tory penalties during pendency of ac-
tion by cigarette companies against
FTC determinations). However, the
public interest may be a factor in the
preliminary injunction determination,
even in an action between private par-
ties, if the matter has a substantial
impact upon the general public. See
Mississippi Power & Light Co. v.
United States Gas Pipe Line Co.
(CAS5th, 1985) 760 F24 618 (affirming
a preliminary injunection which re-
quired a utility to reduce its prices

- when the plaintiff's claim was sup-

ported by the contract and the public
would be irreparably harmed by over-
charges; although the action concerned
a private contract, it was proper to
consider harm to the general publie,
which had a strong interest in the

{Matthew Bender & Co., inc.)

prices charged). See also Machlett
Laboratories, Ine. v. Techny Indus-
tries, Inc. (CA7th, 1981) 665 F24d 795
(preliminary injunction preventing the
defendant from selling or manufactur-
ing.x-ray machines was improperly

-granted, in part, because the removal

of competition in this area would dis-
serve the public interest in low cost
health care).

80 American Motorcyelist Ass'n v.
Watt (CA9th, 1983) 714 F2d 962 (pre-
liminary injunction preventing imple-
mentation of an environmental plan by
the federal government was properly
denied when the defendant govern-
ment alleged permanent harm to frag-
ile desert resources, and in light of
Congress' expression of concern for
the protection of the California de-
sert). See also Piedmont Heights Civie
Club v. Moreland (CASth, 1981) 637
F2d 430 (preliminary injunction against
highway construction for alleged non-
compliance with environmental law
was properly denied when, although
the plaintiffs might suffer some harm,
this was outweighed by the harm
caused to the public by traffic and
safety hazards on overcrowded high-
ways),

81 Eli Lilly & Co. v. Premo Pharma-
ceutical Laboratories, Ine. (CA3d,
1980) 630 F2d 120 (preliminary in-
junction properly granted in an action
concerning the validity of a patent
where the plaintiff showed irreparable
injury and the order would serve the
public interest as recognized by Con-
gress in its enactment of the patent
laws).

(Rel.103—8/94 Pub.410)
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government procurement,®3 and law enforcement.84 Other areas in
which the courts have used the public interest to guide their determina-
tion of preliminary injunction motions are set forth in the note.8s

82 Adams v. Vance (CA DC, 1977)
570 F24d 950. See discussion in n 54,
supra.

83 Cincinnati Electronies Corp. v.
Kleppe (CA6th, 1975) 509 F2d 1080
(preliminary injunction properly de-
nied in an action brought by an unsue-
cessful bidder for a government con-
tract since, even if plaintiff were to
prove that the contract had been ille-
gally awarded, this did not demon-
strate that the plaintiff had the right
to have the contact awarded to it, and
the public interest was best served by
granting declaratory rather than in-
junctive relief so as to avoid disruption
of the government procurement pro-
cess); Gould, Ine. v. Chafee (CA DC,
1971) 450 F2d 667 (interference with
the government's procurement process
was a factor in denying preliminary
injunction); Union Carbide Corp. v.
Train (SD NY 1977) 73 FRD 620 (the
public interest in avoiding disruption
in the government procuring and con-
tracting process, and in improvements
to sewage treatment plants under fed-
eral law, militated against granting a
preliminary injunction to an unsue-
cessful bidder).

84 Spiegel v. City of Houston (CA5th,
1981) 636 F2d 997 (although plaintiff
met all the requirements for injunctive
relief against police methods of enfore-
ing obscenity laws which decreased
patronage of his theater, the prelimi-
nary injunction granted by the district
court was reversed when it was over-
broad and would have hindered legiti-
mate law enforcement to the detriment
of the publie interest). See also Godine
v. Lane (CATth, 1984) 733 F2d 1250

{Matthew Bender & Co., Inc.)

(preliminary injunction requiring prison
officials to take certain steps to pro-
tect protective custody inmates from
the general prison population was im-
properly granted when the burden:this
placed on state officials, which out-
weighed any harm to the plaintiffs,
was a disservice to the public interest).

85 EEOC v. Reeruit U.S.A., Ine.,
939 F.2d 746 (9th Cir. 1991) (although
government's breach of confidentiality
in employment discrimination matter
may have counstituted violation of
“clean hands" prerequisite to equitable
relief, the “compelling governmental
and public interest in eradicating un-
lawful employment diserimination and
in vindicating the rights of vietims of
such illegal practices” warranted de-
parture from “clean hands” doctrine
and hence government was entitled to
preliminary injunction restraining the
alteration or movement by defendants
of certain business records pertaining
to allegedly discriminatory practices);
Federal Sav. & Loan Ins. Corp. v.
Dixon, 835 F.2d 554 (5th Cir. 1987)
(noting that “{t]he general flexibility
of equitable powers is enhanced where,
as here, the public interest is at stake,”
court of appeals upheld preliminary
injunction freezing assets of allegedly
wrongdoing officers and directors of
savings and loan; court also cited the
public interest as one factor justifying
“the court’s reliance on some hearsay
evidence at the preliminary injunction
stage™); United States v, Odessa Union
Warehouse Co-Op, 833 F.2d 172 (9th
Cir. 1987) (noting that “(tJhe public
interest is an important consideration
in the exercise of equitable discretion
in the enforcement of statutes” and

(Rel.103—8/94 Pub.410)
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Since the purpose of a preliminary injunction is to preserve the status
quo pending detemination of the merits of the action,®® a mandatory,
as opposed to a prohibitory, injunction is often disfavored.®? However,

further noting that “the public . . .
has a strong interest in consuming
unadulterated wheat,” court of appeals
reversed district court’s denial of pre-
liminary injunction sought by FDA to

restriet the sale and movement of al-

legedly contaminated wheat, and held

that the “hardship to be faced by the

general public in the absence of injune-
tive relief . . . must be weighed in the
balance of hardships on remand”); Re-
gents of University of California v.
American Broadeasting Co. (CA9th,
1984) 747 F2d 511 (preliminary in-
junection in antitrust action, which
barred a college from prohibiting the
telecast of one of its football games
solely on the basis of its exclusive
contract with a competing television
network, was in the public interest
since it gave effect to consumer de-
mand for a particular game); Standard
& Poor's Corp. v. Commodity Ex-
change, Inc. (CA2d, 1982) 683 F2d
704 (preliminary injunction prohibit-
ing certain futures trading was in the
public interest, since it prevented in-
jury to traders, which would be diffi-
cult to remedy if the plaintiff ulti-
mately prevailed on the merits); Otero
Sav. & Loan Ass'n v. Federal Reserve
Bank (CA10th, 1981) 665 F2d 275
(preliminary injunction prohibiting the
Federal Reserve from refraining from
clearing plaintiff bank’'s checks was in
the public interest, since the public
would suffer from the disruption and
confusion that the interruption in
plaintiff’s service would cause); Carey
v. Klutzniek (CA2d, 1980) 637 F2d
834 (preliminary injunction against
the Census Bureau was proper when
the plaintiff state and city showed that

(Matthew Bender & Co., Inc.)

the 1980 census would resuit in an
undercount of their populations and
deprive them of congressional repre-
sentation and federal funds, which the
public interest mandates be fairly ap-
portioned on accurate census data);

_Exxon Corp. v. FTC (CA DC, 1978)

589 F2d 582, citing Treatise (prelimi-

“nary injunction against disclosure to

Congress of confidential information
filed with the FTC by the plaintiff was
properly denied, since there was no
significant private interest to balance
against the clear public interest in
maximizing the investigatory powers
of Congress); Gulf King Shrimp Co. v.
Wirt (CA5th, 1969) 407 F2d 508 (in
light of the strong national poliey in
support of child labor laws, injunction
was proper against a violation of those
laws even when such violations had
ceased at the time of the action).

86 See n 1, supra.

87 See Stanley v. University of
Southern California, 13 F.3d 1313
(9th Cir. 1994) (court of appeals deter-
mined that injunction sought to com-
pel university to reinstate plaintiff as
head coach of women's basketball team
at an increases salary was mandatory,
not prohibitive, and affirmed the de-
nial of motion for the injunction, not-
ing that such an injunction should be
denied unless the facts and law clearly
favor the movant); SCFC ILC, Inec. v.
Visa USA, Inc., 936 F.2d 1096 (10th
Cir. 1991) (court of appeals vacated
preliminary injunction requiring credit
card company to issue 1.5 million
credit cards, noting that mandatory
injunctions are “disfavored” and “more
burdensome than prohibitory injune-
tions because they affirmatively re-

(Rel.103—8/94 Pub.410)
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such an order may be issued when necessary to protect the movant88
although it may require a greater demonstration of need than otherwise
is required.®? Where appropriate, a preliminary injunction may require

quire the nonmovant to act in a partie-
ular way, and as a result they place the
issuing court in a position where it
may have to provide ongoing supervi-
sion to assure that the nonmovant is
abiding by the injunection”); Newman
v. State of Alabama (CAllth, 1982)
683 F2d 1312, cert denied (1983) 460
US 1083, 103 S Ct 1773,776 L ed2d
346 (mandatory injuneétion was im-
proper when it interfered unnecssarily
in the state’s criminal justice system
and other remedies were available);
Harris v. Wilters (CAS5th, 1979) 596
F2d 678 (only rarely is the issuance
of a mandatory preliminary injunction
proper; denial of preliminary injunec-
tion requiring the state to provide
funds for the legal assistance of a
condemned prisoner was proper when
the prisoner might obtain declaratory
relief and his execution was stayed
pending the outcome of that action);
Burns v. Paddock (CATth, 1974) 503
F2d 18 (distriet court did not err in
denying a preliminary injunction which
would have been mandatory in nature,
when the plaintiffs had not established
the prerequisites for preliminary re-
lief); Exhibitors Post Exchange, Inc.
v. National Screen Service Corp.
(CAS5th, 1971) 441 F2d 560 (a manda-
tory preliminary injunction should be
granted only in rare instances when
the facts and law clearly favor the
movant; affirming denial of prelimi-
nary injunction against the refusal of
defendants to sell to plaintiffs); Tyson
v. Norton (D Conn 1975) 390 F Supp
545 vacated in part on other grounds
(CA2d, 1975) 523 F2d 972 (manda-
tory preliminary injunction which
would have required substantial

{Matthew Bender & Co., Inc.)

changes in the administration of a fed-
eral program was inappropriate at a
preliminary stage of the action); Inter-
state Commerce Comm’n v. Baltimore
& Annapolis R.R. Co. (D Md 1974) 64
FRD 337, citing Treatise (since a:pre-
liminary injunetion is to preserve the
status quo, a mandatory order should
not be issued lightly and was denied
when not demanded by the circum-
stances)

88 Perry-Morse Seed Corn Co. v.
Food Corn, Inc. (CA8th, 1984) 729
F2d 589, 593 (preliminary injunction
requiring defendant to deliver seed
corn to the plaintiff as per their con-
tract was proper, when the corn was
unique and the plaintiff was in danger
of losing its favorable marketing posi-
tion upon which, at the defendant's
inducement, it had spent large sums
of money; although a mandatory pre-
liminary injunection is not favored, one
will issue when the status quo “is a
condition not of rest, but of action, and
the condition of rest (in this case the
refusal to deliver the seed corn) will
cause irreparable harm”). Cf. Produe-
tos Carnie, S.A. v. Central American
Beef & Seafood Trading Co. (CASth,
1980) 621 F12d 683 (affirming prelim-
inary injunction enjoining the move-
ment of beef claimed by the plaintiff;
since the meat was perishable, the
court ordered that it be sold and the
proceeds placed in an interest-bearing
account). )

89 SCFC ILC, Ine. v. Visa USA,
Ine., 936 F.2d 1096 (10th Cir. 1991)
(in vacating preliminary injunction re-
quiring credit card company to issue
1.5 million credit cards, court of ap-
peals noted that a mandatory injunc-

(Rel.103—8/94 Pub.410)
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the expenditure of money by a party.9°

tion is “disfavored” and hence “the
movant must show that on balance, the
four factors [required to be established
for a preliminary injunction] weigh
heavily and compellingly in his favor”);
Johnson v. Kay, 860 F.2d 529 (24 Cir.
1988) (when the preliminary injune-
tion is mandatory “a somewhat higher
standard is applied, under which the
movant must show a ‘substantial’ [em-

phasis in original] likelihood of sue-
cess on the merits, rather than merely ™

a likelihood of success; in instant mat-
ter, the higher standard was inapplica-
ble because the injunction “actually
only required the [defendant] union to
do what it should have done earlier,”
namely opening “channels of communi-
cation” allowing plaintiff union presi-
dent to disseminate dissenting views
on referendum issue); Jacobsen & Co.
v. Armstrong Cork Co. (CA2d, 1977)
548 F2d 438 (affirming preliminary
injunetion requiring the defendant in
an antitrust action to sell produets to
the plaintiff on non-diseriminatory
terms; although a mandatory prelimi-
nary injunction requires a greater
showing than does an ordinary one—
extreme or very serious damage—the
district court properly found that sueh
a showing was made). See also Abdul
Wali v. Coughlin (CA2d, 1985) 754
F2d 1015 (although a preliminary in-
junction prohibiting prison officials
from interfering with the delivery of
a report critical of a state prison to
inmate was held to be a prohibitory
injunetion rather than a mandatory
one, a more stringent standard was
required when it would grant the plain-
tiffs substantially all of the relief they
ultimately sought; preliminary injunc-

(Matthew Bender & Co., Inc.)

tion proper when this standard was
met).

90 Johnson v. Kay, 860 F.2d 529 (2d
Cir. 1988) (requiring union to pay for
mailings disseminating dissenting
views on referendum issues); Friends
for All Children v. Lockheed Aircraft
Corp. (CA DC, 1984) 746 F2d 816
(affirmed grant of preliminary injunc-
tion, issued after partial summary
judgment established defendant's lia-
bility but before the amount was deter-
mined, réquiring defendant to set up
a fund for the examination of children
injured in the crash of an airplane it
manufactured; although preliminary
equitable relief is ordinarily inappro-
priate in an action for monetary dam-
ages, that rule should not be applied
where liability has already been deter-
mined, sinece slavish adherence to such
a rule would be inconsistent with the
deep-rooted power of equity to do what
is necessary and appropriate to achieve
justice); See also United States v.
Price (CA3d, 1982) 688 F2d 204 (al-
though the court of appeals affirmed
the denial of a mandatory preliminary
injunction that would have compli-
cated and delayed the litigation, it
noted that the district court took too
limited a view of its remedial powers,
since an equity court can fashion any
remedy necessary and appropriate to
do justice, including the expenditure
of money); United States v. Bedford
Associates (CA2d, 1980) 618 F2d 904
(a preliminary injunetion, prohibiting
the owners of buildings rented to the
government from terminating services
or denying the government access to
them properly, required the govern-
ment to pay utility costs as a condition
precedent to interim relief).

(Rel.103—8/94 Pub.410)
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rallef. Copisv v, Gigsepn., 333 U.S. 41, 45-48 (1937). The
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ravizwakla under §40l(z)." Allzel) Tenpessse, Ioc., 913 F.2d at

333. The instant FCC rules clearly prohidi:z emulacing che ESN’s Of
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cellular tzlepnones. Therefore, the Cour: finds tha rules are a
reviewable and enforceable orders undexr section 401(d)
Altarmacivaly, CPE has moved <co dismiss arguing :that

vlainziffs cannot satisfy <che tradicional preraquisicte ler

iniunctive relief under Dataphass. This Court finds czhat Ihe
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en‘orce che inscant FCC order under seccion 401(h) tazoush
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served; (iii} disobeved by CEFZ; and (i) plaincifss weTa thereny

injured. £28 Soutiwesrzarm Jell Tel, To., 738 7.2d ac 903, 4}9:,17

*

the SIaCULOrY criteria need he satisfied and that the traditional
equizadle scandazd is noc agplicable where, as in this case, we

=~ave a clear vigiratlisn o

L]

a self exscuting order of arn

adminiscrative agancy, sas 47 U.S.C. § 408, which is accorzded r=a

same gprasmptive effect as a federal scacuce.” Id. (citation
omizted)

3ased upon the findings of facc ;bové; the Court decermines
ehar plalntilfs have a right to injunctive relie? under 17 U.S.C.
§ 401(-). Svecifically, the Court concludes (i) the FCC’s Oxder
was ragularly made and duly served ucon C?2; (ii) the emulacion of
the ZSNs of cellular celephones and cthe use of cellular talephones
with altered IZSNs violates the FCC’'s Report and Order No. 94-210
and FCC rsgulaticn 22-919 adopced pursuant o such Report and
Crder, and Dbv emulaCing cellular zalevhonas, C?3 i3 Xxnowingly
discbeying such Ozder: (iii) unless CPE is enjoined, it will
continua to violate such Order; and (iv) plaintiffs have besen
therety injured. Therefore, defendant’'s motion to dismiss will
be denied, and plaintiffs will be granted injunctive relief.

Accordingly,

IT IS BﬁREBY ORDERED chat CPZ's mocion to dismiss. filzad
May .7, 1995, is DENIED.

IT IS PURTHER ORDERED that:

204 0TDCON 5T:TT S6.5C AW :al
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1. CFZ, <Lts officers, agents, ser’ants, emglovass sz-s
az:crreys and Those persons in active

‘o

azticipation with chem wro

ive actual netice of 18 COrder by personal sersi:ce

parmarnen:ly enjoired from

rransierring, emulating c¢r manipulating rhe ESNs con calle

2 dcnds pested by or on benhalf of plainciffs,
tc Jrdars praviously issuad by che Courst,

are Yalzased ard
discharged. -

3. Plaintiffs are hereby rsleased from che rescrictions

previously impcsed on the use of information obtained in discavery
concerning the identicies of CPE's customerg and its vendors.
4. 3Jlainciffg shall recover their costs from CPE.

3. TFinal Judgment is entered accordingly.

LES A. SEAW
UNITED STATES DISTRICT JUDGE

Dated this ay of May, 199S.
N .%? -9 -
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- JOMNC, NULION, Deing Business ¢ Both
Cell Time Cetiular and Astion Celluler and
Daraily HART, Doing Business a3

Action Celfdlar end

ACTION CELLIT. AR RXTRNSION, Inc.,

Defbndonts.

|
!

A Findings.
Based on the stipulations and evidence, the coust maices thees Sndings:

1 Jotn C. Neleon, Jr., who has dene business as Cail Time Calluler and who is &
represenintive of Actioa Celhular Exteasiens, Inc., hes engaged in the amulation of
the electronic serial sumbers of ouliular telephones slnee August 9, 1994,

2 Daniel K. Hast, 29 & representative of Action Collulsr Exaeasions, ne., hes engaged
in the enmlation of the electyonic seriel sumsbers of celiular talephones sinos December
C 18, 1994

3. mmmmuwuummmm
munbers of celluler telephonss sinec Devember 15, 1994, )

4. On May 4, 1781, afer notice in the Foderal Ragister, the Pedural Conynunicmtions
Wﬂnuhmmhvuomolmwlﬂdmm .
Convmications Systerns; and Asendment to Parts 3 and 22 of the
“’ llduld;:ntocwanmd:n-m «"&cﬁ
g 1961). It adopted the technical spevifications for esliuler selaphonss
,&m.:mz-w.mmwm TImadtvu“dhd'



