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·, UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

x
CELLULAR TELEPHONE COMPANY, d/b/a
CELLULAR ONE0

Plaintiff,

-against-
CELLULAR TWO, INC., TONY YANKOVSKY,
CELLULAR EMULATION SYSTEMS, INC.,
and ALAN J. GEDACHI&~,

Defendants. .
- - - - - .- - - x

95 Civ. 1666 (SJ)

AFFIDAVIT IN SUPPORT
OF MOTION FOR
PRELIMINARY INJUNCTION

-
STATE OF NEW YORK )

) ss. :
COUNTY OF NEW YORK )

ROBERT D. KAPLAN, being duly sworn, stat~s:

1. I am a member of Friedman & Kaplan LLP,

attorneys for plaintiff ("Cellular One0"). I submit this

affidavit in support of Cellular One0 ·s motion for a

pr~liminary injunction restraining defendants Cellular

Emulation Systems, Inc. (f1CESfI) and'Alan J. Gedachian from

continuing to violate 47 C.F.R. §§ 22.919(a) and 22.933, the

Federal Communications Commission ("FCC") regulations that

prohibit any person from altering a cellular telephone so

that it copies or "emulates" the electronic serial number

("ESN") assigned to a different phone. "Emulation" causes

Cellular One0 t s cellular telephone system to attribute (and

therefore bill) calls made with the altered phone to the

phone from which the ESN has been copied. 1

.; 1 ~his affidavit supersedes the affidavit of Robert D.
. Kaplan" "'~worn to April 24, 1995, which was attached to
pl~int~ffts order to show cause. The affidavit has been.... '.

3426.3 .
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, . 2. As the accompanying affidavit of John P. Hart,

Jr., Cellular One~'s Vice President, Engineering, explains,

Cellular One~ is suffering, and will continue to suffer,

irreparable harm as a result of defendants' conduct. 2 As

long as defendants continue to "emulate" cellular

telephones, Cellular One@'s anti-fraud efforts will be

compromised, the performance of its cellular network will be

impaired, and the Company will-'lose s_ignificant revenue in

an amount that cannot be determined.

3. Defendants Cellular Two, Inc. and Tony

Yankovsky have already consented to the entry of a_permanent

injunction barring them from emulating cellular telephones.

By this motion, Cellular One@ seeks the entry of preliminary

injunctive relief barring the remaining defendants, CES and

Gedachian, ~rom continuing their unlawful emulation

activities.

Background

4. As explained in full in Mr. Hart's affidavit,

every cellular telephone is manufactured with a unique ESN.

When a call is placed or received, the cellular phone

transmits its ESN, allowing the cellular service provider to

revised to take account of (a) plaintiff's settlement with
defendants Cellular Two, Inc. and Tony Yankovsky; and
(b) the May 10, 1995 amendment to the complaint.

2 ~. copy of the Hart affidavit is annexed hereto as
. Exhibit ~~. The original was submitted to the Court with the

order t~~show cause .

3426.3 ."
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identify the subscriber and to track the call for billing

purposes.

5. It is possible, however, to alter a cellular

telephone's ESN to cause it to "emulate" the ESN of a

different phone. Some persons tamper with cellular phones

so that they emulate the ESNs of telephones belonging to

unsuspecting cellular subscribers. When c~lls are placed on

the altered phones, the accoun~'of the subscriber is

charged.

6. Other persons, such as the defendants in this

case, create unauthorized and unlawful "extension"-:phones

for existing cellular subscribers by altering one or more

phones to emulate the ESN of the customer's one authorized

telephone. When calls are placed on the altered phones, the

correct customer is =harged, but the customer does not pay

the monthly access fee for the "extension" phones.

The FCC Regulations

7. On November 17, 1994, the FCC promulgated 47

C.F.R. § 22.919(a), which mandates that every cellular

telephone must have a unique ESN. ~ 59 Fed. Reg. 59,564

(1994) (attached as Exhibit B). The regulation became

effective on January 1, 1995.

8. At the same time, the FCC recodified the old

47 C.F.R. § 22.915 at 47 C.F.R. § 22.933. See 59 Fed. Reg .

59, 565' (~9.94) (attached as Exhibit C). The new § 22.933,

:identica;7;, in all material respects to its predecessor,,
.-',1

3426.3 3
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specifically incorporates the Cellular System Mobile

Station-Land Station Compatibility Specification

("Compatibility Specification") published in the Federal

Register on May 21, 1981. See 46 Fed. Reg. 27,655 (1981).

Section 2.3.2 of the Compatibility Specification (attached

as Exhibit D) also requires that each phone have a unique

ESN by providing that the ESN "uniquely identifies a mobile

station to any cellular system~"'" ~

9. In a Report and Order released on September 9,

1994, the FCC explained that both § 22.919{a) and the

recodified § 22.933 prohibit individuals such as the

defendants in this case from emulating ESNs. See Report and

Order, Revision of Part 22 of Commission's Rules Governing

Public Mobile Services, CC Docket No. 92-115 (attached, in

relevant part, as Exhibit E). The FCC Report states that

"any individual or company that knowingly alters cellular

telephones to cause them to transmit an ESN other than the

one originally installed by the manufacturer is aiding in

the violation of our rules." Id. 1 62 at 28.

Defendants

10. As fully explained in the accompanying

affidavit of Salvador Vega, 3 a private investigator retained

by Cellular One~, defendants CES and Gedachian are actively

J A~.~opy of the Vega affidavit is annexed hereto as
: Exhibit i!.. The original was submitted to the Court with the
order to"';show cause.

3426.3 4
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engaged in the business of emulating cellular telephones,

for profit, despite the clear prohibition of ESN emulation'

included in 47 C.F.R. §§ 22.919(a) and 22.933. CES openly

advertises its ESN emulation services.

The Harm to Cellular One~

11. As explained in full in the Hart affidavit,

defendants' emulation of cellular telephone ESNs- :

significantly harms Cellular Orie0 . Emulation interferes

with the Company's efforts to combat a severe and extremely

costly fraud problem; it interferes with the proper

operation of the Company's network -- to the incoriyenience

and detriment of all Cellular One0 subscribers; and it

causes a significant but indeterminable loss of revenue from

subscribers who obtain unauthorized "extension" phones for

which they do not pay the monthly access fee authorized by

Cellular One@'s tariff.

The'Amended Complaint

12. Cellular One0 ,s amended complaint (attached

as Exhibit G) asserts a claim under § 401(b) of the

Communications Act of 1934, 47 U.S.C. § 401(b). Section

401(b) expressly authorizes private actions for injunctive

relief to prevent the violation of FCC orders. As explained

fully in the accompanying memorandum ,of law, such relief is

available to private litigants as long as the FCC regulation

being en~orced requires or prohibits specific activities on

. the part;~f a specific party.
. '
.. '.

3426.3 5
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-, of 47 C.F.R. §§ 22.919(a) and 22.933 and the accompanying

FCC Report, both of the cited regulations clearly prohibit

individuals such as the defendants in this case from

engaging in a specific activity

cellular telephone ESNs.

namely, the emulation of

-

~.,- ...........

Cellular One8 ,s Entitlement to a Preliminary Injunction

13. As explained in Cellular One~'s memorandum,

under 47 U.S.C. § 401(b), a plaintiff need not show

irreparable harm in order to obtain preliminary relief.

Rather, plaintiff need only show that the order being

enforced was (1) regularly made, (2) duly served,'~

(3) disobeyed, and that (4) disobedience to the order harmed

the plaintiff. The first two requirements are merely

procedural, and are satisfied by the notice and comment

procedure used to adopt the regulations and.he regulations'

publication in the Federal Register~ Defendants' violation

of §§ 22.919(a) and 22.933 is established by their blatant

disregard for the clear language and intent of the

regulations prohibiting the emulation of ESNs. Finally, as

described fully in the Hart affidavit, Cellular Onem has

been harmed, and continues to be harmed, by de~endants'

. .
violation of the regulation.

14. Moreover, as the memorandum explains,

Cellular One~ wold be entitled to a preliminary injunction

even if .the court were to apply the traditional equitable
";'

6~iteri~Sfor issuance of such relief, i.e., irreparable harm
"

and li~~lihood of success on the merits. Interference with

3426. J 6
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Cellular One~'s anti-fraud measures, the hampering of

Cellular One~'s system operations, and the immeasurable loss

of revenues, constitute irreparable harm. Furthermore,

given defendants' clear violation of 47 C.F.R. §§ 22.919(a)

and 22.933, there is little question about Cellular One~'s

likelihood of success on the merits.

15. Accordingly, Cellular One~ seeks a

preliminary injunction barringdefend~nts CES and Gedachian

from emulating cellular telephone ESNs during the pendency

of this action. Because Cellular One~ cannot determine

which, or how many, of its customers have had their phones

emulated by defendants without obtaining access to

defendants' books and records, Cellular One@ also seeks an

order barring defendants from destroying any documents

relating to their emulation activities.

Sworn to before me this
23rd day of May, 1995.

~~,l' •
Notary pu~

ROBERT s. LOIGMAH
NOTARY PUBUC, Stat. 0' New York

No. 02L0504C7154
Quelifted in New York Counly

. Commfulon upi," March 20, 1997

,~. "~.
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UNITED STATES DISTRICT COu~T

EASTERN DISTRICT or NEW YORK
- . - - - - - - - - - -
CELLULAR TELEPHONE COMPANY, d/b/a
CELLtJLA.R ONE'!)

?laimciff,

·against-

CELLUUJt TWO, INC., TONY YANKOVSKY,
CELL~ EMULATION SYSTEMS, INC.,
and ALAN J. GEOACHIAN,

Defendants.

x

95' Civ.

AfFIDAVIT

-

- • - - - - - - - - - - - • - - - - - x

STATE OF NEW JERSEY )
) ... :

COUNTY OF BERGEN )

JOHN P. HART, JR., being' duiy sworn, states:

1. I am Vice President, Engineering of Cellular

One-. I have been with ~ellular one•• for approximately

three year., managing' the \~mp&nY'. engineers ana Neework

Operations personnel. I haye worked in the

telecommunications industry for nearly 25 year.. Prior to

joining Cellular One~, I worked for New York Telephone, AT~T

and NYNEX Mobile. I am thoroughly familiar with the

technical aspects ot the cellular industry.

E1ec;trgpis: Mria1 p,"U em tMir """1_"ipp"
...

~. The electronic serial number ("ESN") of a

cellular. telephone ia a 32 ..bie bina~ number that is factory

installed. in eacn individual phone. Each t.elephone ha.a

unique ESN, just a. each car has • unique Vehicle

Identification Number. A phone'S ESN i. distinct from its

nU.1
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12024529133 p.06

-

-

-

j lO-digit telephone n~mber, ~hich is assigned by :~e c.ll~la~

ca.rrier.

3. When a customer of CellulAr One~ or any ocher

cellulAr carrier initiate. or :eceives a call. his or her

phone is identified to the cellular system by its ESN. By

identifying the par~icular phone being used to the cellular

system, the ESN enables the cellular carrier to authorize

system usage and to bill the appropriate account for the

call.

4. "Emulation" is the process whereby the ESN of

a particular cellular telephone is alterea to simulate the

ESN installed in a different phone. The cellular .y.tem

cannot distinguish betw.en a phone emitting a particular eSN

because that wa. the number factory-installed into the

phone. and & phone emitting the .an.... SSM because it ha. been

emulated. As a result, emulation enables a person to make a

call on one cellular telephone (the emulated phone) while

charging the call to another phone (the phone originally

a.signed that ESN) .

"elqp;." ep4 "_M'ipplf Pbpya

s.. One species o,~ emulation is known colloquially

as "cloning." In this variety of emulation, thieves using

sopAL.tic.ted scanning equipment monitor a cellular call and

determine the ESN of the tran.mi1:ting phone. That ESN is

then programmed into a different phone. Anyone using the

altered phone will ehen be able to make calls that will be

Jn4.1 2
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i ,
interpreted by che sys~em as origir.acinq f=om che phone chac

was "cloned.·f The bill for S1.:ch calls will be sene to cr:e

cu.tom.r who.e ESN was misappropriated. when the fraud 'is

discovered, the victim's bill is adjust.d to remove the

~raudul.nc charges and Cellular One~ loees all revenue in

connection with the unauthorized calls.

6. Each year, the cellular industry suffers

massive losses as a result of this cype of fraud. According

eo the Cellular Telephone Industry Association, losses from

fraud totall.d apprOXimately $500 million in the year 1994,

or more than $1.5 million each day. In the New York area

alon., 1994 1088es totalled approximately $75 million.

7. In another speci•• of emulation -- the one

this ca•• concerns -- a phon. purchased by an existing

C.llular On.- eU8tome~ is aleered so thae i~ emulat.. the

ESN of the custom.r's original, authoriz.d phone, for which

he has an account. Emulators ar. able to achieve this

result by (1) dis••••mbling the original phone, (2)

disengaging and r.moving the computer chip upon which the

ESN is encoded, (3) placing the chip in an electronic device

that maaipulac•• the ESN by reprogramming the chip, (4)

replacing the chip in the tel.phone, and (5) r.a•••mbling

the phoae. T!uI r ••ult of the emulation i. that the customer

then baa ••eeond phone that is indistinguishable to the

cellular .y.~.m from the euatomer's pre-existing phone,

enabling the CU8eomer to make calls from eieher phone on the

3
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exi.ting account:. The customer obtains an "extension" phone

for which he pays no access charge to Cellular One~.

Tho Ham to C'llylar Ona- frOM Emulated "Extansion" phgna,

a. The inj ury inflicted by "cloning" is obvious.

Cellul&r service is simply being stolen by thieves who make

calls that will be billed erron.ously to .qmeone else's

account. Th. injury caused by the creation of unauthorized

"exten.ion" phone. with emulated ESNs i. subtler but no lells

real.

9. C.llular One* has a system in place that

attempt. to combat cloning. This .y.tem i. able to detect

when a ".ingle" phone is being u.ed at two or more location.

at on. tim.. B.eau" it i. obviously impos.ible to use one

phone from two location., th••y.tem ~. actually r._·~izing

that mult:.ipl. phon•• are emit:.tine; a .ingl. ESN.

10. Because .mulated ".xten.ion." used by

l.gitimaee Cellular One- cu.tomers, like phones cloned by

thiev•• , .mit the .ame iSH a. another phone, ie is

impossible eo distinguiah between a phone that has been

emulated at a customer'S reque.t and & phone that ha. b••n

cloned witbou~ the eu.tomer'. knowl.dge. AcCQrdingly, the

u.. of e1aUlate4 "ex1:enaion" phon.. eignif1cantly interferes

with Cellular on••" ability to tak.affirmative action

againat u.er. of phon•• tracked by the anti-fraud ay.t.m.

In essence, the many unauthorized. If.xteJUlions" in use act as

4
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a smoke screen behind whi~h ~he thieve!. can escape

detection.

rnt.rfcrepce with SY';.m o;oratioQ
,

11. The u.e of emulated "extensions" also

interferes with the proper operation oif Cellular One~' s

sy.eem. Becau•• there i. no way for Cellular One~ to

determine how many of its customers hafe had their phones

emulated, it is not possible for cell~lar One~ to properly

a••••• the level of expected system uSage. Customers with
I

emulated phone. are likely to use the !syseem more frequently
I

than other customers, either because ~hey will more often

have a phone available to them or because the emulated phone

is given to a .econd individual.

l~. By preventing Cellular :On.- from a~curately

predicting sy.tem usage, ESN emulatio~_int.rf.res with

Cellular Onea,s ability to accurately:predict the need to
I
I

expand sy.tem capacity. capacity is limited, and the drain
I

on system resource. l.ad. a deterioration in service for all

customer. - - incr.a.ed stati~,. the i~ility to complete a

call (~blocked· calls) and involuntarY, disconnections

("c:lroppe4· calla) .

..",..= Ir-

13. ay enabling CU8~omer. of Cellular One- to

obtain • second cellular phone which 18 1nvi.ible to

Cellular On.-'••y.tem, emulation allow. cu.tomera to avoid

paying the monthly access te. to which Cellular On.- is

5
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ent~tled under its tariff. Secauseic is impossible to

det.ermine how many emulated "extension" phones are in ase on

the cell~lar One~ system. it is impossible to determine just

how much revenue the Company is losing.
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IN THE UNITED STATES DISTRICT COUR~

FOR THE SOUTHERN DISTRICT OF MISSISSI'PI
SOUTHERN DIVISION

_. F I --0 CiJII MISSIssi~PI

LED

JUN 1 3.1995

MISSISSIPPI CELLULAR TELEPHONE COMPANY
and CENTURY CELLUNET OF BILOXI, INC.

VERSUS

CELLULAR EXTENSION SERVICE, INC. and
L. DEAN MCKAY, Individually

J. r. -"N ... _tv. • -.'lIe
';;-

DIPVTV I

PLAINTIFFS

NO . j: qsCV 3/1 6r r:-
DEFENDANTS

COMPLAIN'!' AND
REQUEST FOR TJ:MPORARY RES'l'RA.INING ORDEll,

PRELIMINARY INJUNC'l'ION AND PERMA!fE1n' INJtJHC'l'ION

COME NOW MISSISSIPPI CELLULAR TELEPHONE COMPANY (which

provides Cellular South Cellular Service and which is hereinafter

referred to as ttCellular South" or ttPlaintiff"), and CENTURY

CELLUNET OF BILOXI, INC. ("Century Cellunet It or "Plaintiff")

Plaintiffs herein, seeking a temporary restraining order,

preliminary injunction and permanent injunction. In support

thereof, Plaintiffs would respectively show unto the court as

follows:

I.
JURISDICTION AND PARTIES

1. This case arises under the constitution, laws or treaties

of the United States. 28 U.S.C. § 1331. Pursuant to 47 U.S.C. §

401 (b) , Plaintiffs seek to prohibit defendants from violating

orders (collectively the ItESN Orders lt
) of the Federal Communication

Commission (ItFCC It
) now codified in part at 47 C.F.R. 22.919(a).

2. Cellular South, which provides Cellular South Cellular

Service in the counties of Harrison, Hancock and Stone, is a

1



(
Mississippi corporation with a sales office in Gulfport and

Gautier, Mississippi, and with its registered office in Meadville,

Franklin County, Mississippi. Century Cellunet of Biloxi, Inc. is

a Mississippi corporation with a sales office in Biloxi,

Mississippi, serving the South Mississippi area

3. Defendant, Cellular Extension Services, Inc. is a

Mississippi corporation doing business and having its principal

place of business at 1823 Second Street, Gulfport, Mississippi

39501, and which may be served with process by service upon L. Dean

McKay at 1823 Second Street, Gulfport, Mississippi 39501.

Defendant, L. Dean McKay is an individual and resident of the First

Judicial District of Harrison County, and may be served with

process at 1823 Second Street, Gulfport, Mississippi 39501.

II.
VENUE

4. Venue is proper in this district for the reasons that the

events giving rise to Plaintiffs' claims occurred in this district

28 U.S.C. § 1291(a)(2), and defendants are residents of this

district. 28 U.S.C. § 1391(c).

III.
SUMMARY OF ALLEGATIONS

5. Pursuant to 47 U.S.C. § 401(b) and Rule 65(b) of the

Federal Rules of Civil Procedure, Plaintiffs seek a temporary

restraining order, preliminary injunction and, ultimately, a

permanent injunction barring defendants from violating the FCC's

ESN Orders. Furthermore, pursuant to 28 U.S.C. 2201(a), Plaintiffs

seek an order from the court declaring the rights and obligations

2



of the parties, specifically stating that defendants cannot alter,

transfer, emulate or manipulate the Electronic Serial Numbers (ESN)

of cellular telephones in violation of the FCC t s ESN Orders.

Pursuant to 28 U.S.C. 2202, Plaintiffs seek recovery of their

reasonable and necessary attorneys' fees incurred by prosecution of

this action.

IV.
FAC'l'UAL BACXGROUHD

6. Cellular South and Century Cellunet are licensed by the

FCC as the exclusive providers of cellular communication services

on its authorized frequencies in the South Mississippi area, which

includes all or portions of Harrison, Hancock, Jackson and Stone

counties.

7. Defendants are engaged in the process of altering,

manipulating, or emulating the Electronic Serial Numbers on

cellular telephones in violation of the FCC's ESN Orders.

8. The ESN is a 32 bit binary number that uniquely

identifies a cellular mobile transmitter to a cellular system. It

is separate and distinct from the phone's lO-digi t telephone

number. One purpose of the ESN in a cellular telephone is similar

to the Vehicle Identification Number in an automobile.

Specifically, it uniquely identifies the equipment to assist in

recovery, if it is stolen. More importantly, the ESN is designed

to identify an authorized subscriber and enable cellular licensees,

like Cellular South and Century Cellunet, to authorize system usage

and to properly bill for calls made to and from a cellular

telephone.

3
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9. The alteration of a cellular telephone's ESN, know as

emulation, allows a person to simulate the signal of a different

cellular telephone. This allows a person to make a call on one

cellular telephone while actually charging the call to another.

Alteration of an ESN facilitates fraudulent and unauthorized

cellular calls. An unauthorized user of a cellular phone that has

an altered ESN can make numerous local and long distance calls and

have the charges billed to a totally unsuspecting cellular

customer. Alternatively, ESN alteration enables one cellular phone

to emulate another cellular phone beyond the detection abilities of

cellular licensees. This enables a customer to use more than one

telephone for the same telephone number, thereby avoiding monthly

access charges charged by Plaintiffs and other cellular licensees.

By altering an ESN, a customer can fraudulently avoid paying the

monthly access charge for multiple cellular phones, resulting in a

significant loss of revenues to Plaintiffs.

10. On or about May 11, 1995 Nate Dosher contacted Defendant,

Cellular Extension SerVices, by telephone call to Defendant, Dean

McKay, and inquired of McKay whether he could program one of his

two cellular phones so that he would have only one service contract

or access fee to pay. Mr. McKay advised that he could perform this

service. Both phones being used by Mr. Dosher were under service

agreement to Cellular South.

On the morning of May 12, 1995 Mr. Dosher traveled to the

business office of Cellular Extension Service at 1823 Second Street

in Gulfport, Mississippi, where he was met by Dean McKay. Mr.

4
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McKay proceeded to perform a service on the Motorola cellular phone

of Mr. Dosher after which the Motorola phone had the same ESN as

Mr. Dosher I s other cellular phone, a Uniden phone. Mr. McKay then

dialed his own voice mail using the Motorola phone to demonstrate

to Mr. Dosher that the phone was working.

Mr. Dosher then paid to Mr. McKay the amount of $175.00 for

the service performed.

Mr. Dosher then traveled to the business office of Cellular

South, where it was confirmed that the two phones of Mr. Dosher now

had the same ESN.

All of the aforementioned activities of Nate Dosher performed

on behalf of Cellular South are supported by the affidavit of Nate

Dosher attached hereto as Exhibit "A".

11. On or about May 30, 1995 Stephen Barnes, using two

cellular phones provided by and under service agreement to Century

Cellunet, contacted Dean McKay of Cellular Extension Services,

inquiring about the possibility of changing one of the ESN's of the

phones so that both phones would have the same ESN. Mr. McKay

informed Mr. Barnes that he could perform the service.

Later on May 30, 1995 Mr. Barnes traveled to 1823 Second

Street in Gulfport, Mississippi and was met at the door by Mr.

McKay. Mr. Barnes surrendered both phones to Mr. McKay, who then

proceeded to change the ESN of one of the phones, so that

thereafter both phones had the same ESN and the same number (760­

0044). For this service Mr. Barnes paid to Mr. McKay the amount of

$175.00.

5



(
".

The aforementioned activities of Stephen Barnes performed on

behalf of Century Cellunet using phones under service agreement to

Century Cellunet are supported by affidavit of Stephen Barnes

attached hereto as Exhibit HB H.

V.
FCC REGULATIONS

11. On May 4, 1981, the FCC released an Order entitled HAn

Inquiry Into the Use of the Bands 825-845 MHz and 870-890 MHz for

Cellular Communications Systems; and Amendment of Parts 2 and 22 of

the Commission's Rules Relative to Cellular Communications

Systems," 86 F.C.C.2d 469 (1981) in which it, among other things,

adopted technical specifications for the use of cellular

telephones, including a requirement that each phone have a unique

ESN. See 86 F.C.C.2d at 508 & n.78,573, and 593. This FCC Order

(the HFirst ESN Order") was published in the Federal Register on

May 21, 1981, (46 Fed. Reg. 27655) with corrections on June 16,

1981 (46 Fed.Reg.31417.) A copy of this First ESN Order is

attached as Exhibit HC". On September 9, 1994, the FCC released an

Order entitled "Revision of Part 22 of the Commission Rules

Governing the Public Mobile Services. H This FCC Order (the "Second

ESN Order") was published in it I S entirety in Pike and fischer

Radio Regulations (76 RR 2d Page 1), attached hereto as Exhibit

"0". Summary of the same was published in the Federal Register on

November 17, 1994 (59 Fed.Reg. 59502). (The First ESN Order and

Second ESN Order are collectively referred to herein as the ESN

Orders. )
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