
Federal R.esi...on May 21, 1981 (46 Fed. Reg. 27655) with corrections on J~ne l~.

1981 (46 fed. Res. 31417)

S 0:'\ Septemb. 9, 1994, lfter noti;e :n the Federal Register. the fCC juu~ Lhe
Reovison ofPlrt 22 of the Commiuicn Rules Gover"rUli the Public Mobile Semcu
(9 FCC Rc:d 65 IJ (1994) Thi, FCC order WIS publLSh.eQ in the Fedlftl Roeli.ter on
N'o~mber 17, 1994 (S~ Fed. Rea. S9S(2).

6. HOUlton CeUular has su~end itrepll'lblc damale u a COftsequeuce of'de!endanu'
emulation olthe electroNc serial numbers of c.dlulu tel,phon. for which it is the
carrier. The defendant.' KUons have deprived Hourcon Cellular ofmomhly acc..
charla uel other per unit charles its custcmm would owe fer additional
COMecUOftl.

7 A1thol.llh the dun... is describable, HoUltOn Cellular ea1UlOt reliably quantify it,
malcina the Iepi remeely inadequate.

I The ICU oCtile daf'endll'l1s &re analops to their havinl installed unauthorized acc.a
to I cable television MlWort. This piracy injum tbe u1:ility au ltl ltIit1matt
CUllom,".

9. No w:v........ tlWd-pany nor any d1fIbII pubic bII... i.....1y d'ectld by
the restrictions this injuaetion i~polCl CD Nelson aDd 81ft.

1. n. fCC Old..... ,..alarty~ pubMtd II tIII,IdenI ......, and 'amd
oa dtlendantl by publieatiOft. 'U.S.C. I S52(IXl). $a. F'" C,..IIU. v.
Mun//. 332 V.S. 310. 31...5 (1941).

2. T'bIM onIIn ..... by the fCC COIIItiture orden widda thlm"" of l.cl{'o)
(47 U.S.C. 14010.» ortheC~ Ace of 1'34.

3. !aU...01_ .$1_ .-ill tunben otcdullt t.'.bo..by NellOll. Han. IDd
AcQoa Ctlulll...... IDC.. '1\0111. chi twol'CC orcI...

4. Seclioe 4010.) oftba ColMUica1ion Act oI1tM ... Ily ~

,." tor a '1ftY ...... by ella 01 .. PCC order. n. pl 01
~.., MId .. be whn lUCIa iajunldw r6lil np..-ly
.......by lhtHetI SIiJIIU ~ HIJIU bIt'le.,., 415 '.2d 1031- 1045 (Sm
eir. IMl)i 01 1'• ..,,.,,...,,, ........ 130'.2d 1411.1423 (U"CIr. t'I4)."""au_ Cellular..onIJd-._uit to'"
tlil~ ftNncI b& it wu.1Iot irrtpInbIJ ....,.. by ••,. ' -
and ita lUlCtPCib1e to CIIaal.ian, 1M c:oun GOIIduda WI injuN:&M
rtlWII aYlilllIl•• GOIIIIlOD law.

~..... r"","·4""""-,,,,1



C. frrjfJnCIJOIL

Based 0:1 these tin:fings and conclusIons, lohn C. Nelson. Jr., Daniel K. Hart. J."ld Action
Ce!1ular Elrtenlicns, Inc., art mjomed permanendy from em\l1l.tLn, eitetroDic serial numben
or ceUula: tel.phones for which Houston CeUular is the c:urier.

This restriction binds them and aU those who may knowinItY a.et in concert with them.
includirli employ.es. agents, and c:onsumen.

Specifically, the defendanu It. enj~intcl !om alttrir... tnDIfarinJ, emulatiftlor
manipu!atinj electro:lic strill numbers of cellular tcJephon.. tot which Houstol'l
Cellular u the elmer except in strict ccmpliance wi&h the FFC orden..

2. The detcnclam. ,hill produce immeaweiy La HoulCon CeDuJat the.. dOQ.JmCTotS.

includiDa tho. HIzeC by the United Stues Marshll and oT.herl in lbeir possession or
within their ac:cen: .

A. All UIu, filII. recorda. or Ok inConNltioa oom" r......
addrtsses- or telephone numben ofend_ tbr wbo..., aJtend.
u.sf'crred,~ rK muipulltld til. electrolio .... lUImbers of
cellular telephones to.1anuary 1, 1990, to Un IS, 1995.

B. All .dvtni...... broe:b1r.. or other docurntaU _ adY....
s.w:.s to thl public for lit.,;,.. tl'lUf'«rinl. cna1a&iq. CI

manipuJatin. the electronic MrilllNlllben ofceUular tellphoM1.

C. noa,..... it ched' po..... thati~ aU. t:tdticI wIUcb 0.­
~cea to .-, tnNfer, ...a.t, or~ me lI.rOftic HriII
numbers oreet_ telepho-.

D. Doc1ll1Jlnts eYincina a blJlintu rel.Ition or tnalKtio:\ witb
T"'I)'.I&

E. A........ aowtlal data 01..., ........... iDcIud" ,....
............. i d ...... dllk da&a(Mral.~ .",.
afilli aM tIpI...I8d'lAM). S...c.lu1lrwil ........
tile ....... tbr co""coa iIIcutnIIllaprocludIIa a copJ.

3. wtachl ..tptiOA olHou*. CtIIu..........' ..... arden or eoJIInGII, chi
d.'nl........... to ....die oriIi- oftllo. do pnrYi.,.HouIIoft
c.-"'pMlGeDpitI. 1"ht ........._, r.-. phaeoaopi81 of the ..
c. ' ....orden or _ ... ..,AIr_.....,.. oll1 ..
rw _ 1bId~ 1M" wII~.H..Dft C phJMocopIII at
the COIftPIetioft aftbe~ orup_ otHaueanCd•.

·3·



4 This oreer doe. not reGuire tn,' the d:fend~ts ~roduce C2+ Tec:hno1oi)', [ne,
prot'rietary antonnation, equipment. or leeellories in any ronn.

S This is & final jUQament. The coon retlins jurisdiction to ratorce the Jljunaion and
thl settlement from which it arose.

Signed March B, 1;9', It Houston. Teus.

LynDN,Hu....
United Statel DiJtrict luda•

• 4 •
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PRELIMINARY STATEMENT

In clear and unmistakable language, the FCC has

declared that the emulation of cellular telephone ESNs

violates the rules requiring each phone to have a unique

ESN. Under settled principles of law -- principles

defendants never address -- the Court should accept the

FCC's interpretation of its own rules, and ,enjoin

defendants' ongoing emulation activities.

To forestall the entry of an injunction,

defendants offer three arguments: 47 C.F.R. §§ 22.919(a)

and 22.933 do not, in fact, bar emulation; the Court should

stay its hand pending the FCC's resolution of pending

petitions for reconsideration; and Cellular One~ cannot

prove irreparable harm. Each of these points is simply

wrong:

• Even on its face, the long-standing requirement
that each phone have a unique ESN is flatly
inconsistent with emulation, which causes multiple
phones to have the same ESN. But more important,
the FCC has interpreted its unique-ESN rule to bar
emulation. Even if defendants could construct a
colorable argument that §§ 22.919(a) and 22.933
should not be interpreted to prohibit their
activities, it is the FCC's interpretation which,
as long as it is reasonable, controls.

• Remarkably, defendants simply ignore the
controlling statutory and regulatory provisions
providing that a petition for reconsideration does
~ excuse compliance with an FCC rule or in any
way impede its enforcement.

• Similarly, defendants ignore the case law holding
that where an injunction is sought pursuant to a
statute expressly authorizing such relief,
irreparable harm need not be shown. Moreover, as
the FCC has itself recognized, emulation
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interferes with cellular system operation and
causes unquantifiable economic loss -- both of
which give rise to irreparable harm.

As we further discuss below, and as every court to

consider the matter has held, the FCC's rules prohibit

emulation, and cellular licensees such as Cellular One~ are

entitled to injunctive relief enforcing obedience to that

prohibition.

ANO'nIER FEDERAL COURT HAS ENJOINED EMULATION

After a fully litigated hearing, the United States

District Court for the Eastern District of Missouri joined

the United States District Court for the Southern District

of Texas in enjoining the "altering, transferring, emulating

or manipulating (of] ESNs on cellular telephones."

Southwestern Bell Mobile Systems, Inc. v. Cell Phone

Extensions, Inc., No. 4:95-CV-796-CAS (E.D. Mo. May 24,

1995).1 The Court held that 47 C.F.R. § 22.933 (formerly

§ 22.915) has mandated unique ESNs since 1981; that newly-

enacted § 22.919(a) contains a similar requirement; that ESN

emulation is inconsistent with the uniqueness requirement;

and that plaintiff could enforce the FCC's rules in a

private action under 47 U.S.C. § 401(b).

The issues in Southwestern Bell were in every

respect identical to the issues before this Court. The

1 A copy of the Court's Findings of Fact, Conclusions
of Law and Final Order is annexed as Appendix A.
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cases are indistinguishable, and the conclusions of the

District Court in Missouri provide additional persuasive

authority for the issuance of an injunction here.

II.

47 C.F.R. 55 22.919(a) and 22.933 PROHIBIT EMULATION

Defendants argue that the unique-ESN rule -- and

thus the prohibition on emulation -- apply only to cellular

phones "type-accepted" after January 1, 1995. This is wrong

for two reasons. First, even the new uniqueness rule,

§ 22.919(a), applies to all cellular telephones. Prior to

final issuance of the revised Part 22, cellular equipment

manufacturers complained that immediate application of

§ 22.919(c), which requires phones to have "hardened"

ESNs -- ESNs that cannot be altered -- would require the

immense burden and expense of retrofitting every one of the

millions of phones already in service. The FCC agreed and

responded that:

We are not requiring that cellular equipment that
is currently in use or has received a grant of
type-acceptance be modified or retrofitted to
comply with the requirements of this rule. Thus,
the ESN rule will apply only to cellular equipment
for which initial type-acceptance is sought after
the date that our rules become effective.

Part 22 Revision Report 1 62 at 28. Plainly, the FCC was

merely providing that existing phones could still be used

and would not have to be retrofitted to "harden" their ESNs;

the Commission was not delaying effectiveness of the

uniqueness requirement of § 22.919(a), which requires no

retrofitting and imposes no burden or expense.
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In any event, there is no possible argument -- and

defendants offer none that the uniqueness requirement of

6472.2

§ 22.933 applies only to phones type-accepted this year.

This section has been in place continuously since 1981 (it

is merely a renumbering of prior § 22.915). Thus, even if

it could be argued that § 22.919(a) applies only to newly-

manufactured phones -- an argument properly rejected by the

Southwestern Bell Court -- the fact remains that all

cellular phones must have a unique ESN.

Defendants also argue that they can emulate as

many phones as they please without running afoul of the

uniqueness requirement as long as they instruct their

customers not to turn on more than one phone at one time.

This argument is absurd; it is akin to saying that one may

alter the license plate and VIN of an automobile, to match

the license and identification number of another car, as

long as both cars are not driven at the same time. 2

Moreover, even if defendants' interpretation of the

uniqueness requirement were plausible -- which it is not

it would be inconsistent with the FCC's interpretation. The

FCC has clearly stated that emulation is n2k compatible with

the requirement of a unique ESN. As the authorities cited

2 Defendants base the argument on the notion that a
phone is not "in service" unless it is turned on. Plainly,
any useable phone that is programmed to connect with a
cellular system is in service, whether or not it is turned
on at any given moment. Moreover, the "in service" language
appears only in § 22.919(a), not § 22.933.
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in our opening brief (pp. 19-20) -- authorities defendants

ignore -- make clear, the FCC's interpretation of its own

rules is entitled to great deference.)

Finally, defendants argue that Cellular One~ is

seeking to enforce "interpretive language" in the Part 22

Revision Report that does not constitute an order that can

be enforced under 47 U.S.C. § 401(b). This misses the point

of Cellular One~'s lawsuit. Plaintiff sues to enforce

§§ 22.919 and 22.933, which are unquestionably mandatory

rules that can be enforced. Cellular One~ does not seek

independent enforcement of interpretive language; it seeks

the enforcement of FCC rules, and maintains that the

Commission's interpretation of those rules is entitled to

deference. The very case defendants cite holds such

deference appropriate. Drake v. Honeywell, Inc., 797 F.2d

603, 607 (8th Cir. 1986) ("Certainly a court should give

great weight to an agency's interpretation, , , of the

statute it administers"),4

3 Defendants observe that some cellular carriers
themselves offer a "two phones-one number" service, and that
they instruct their customers not to use both phones
simultaneously. The critical point, however, is that such
legitimate service is offered with two phones each of which
has its own unique ESN. Only the emulators alter phones to
mimic the ESNs of different phones.

4 Defendants also point to the allegation, contained
in a petition for reconsideration (§AA Point III, infra),
that the Commission did not properly document certain ex
parte contacts during the Part 22 revision process, and
imply that perhaps §§ 22.919(a) and 22.933 were not
"regularly made." That suggestion is frivolous. The unique
ESN requirement of § 22.933 predates the revision process by
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III.

'nIB PENDENCY OF A PETITION FOR RECONSIDERATION DOES NOT
EXCUSE· COMPLIANCE WITH AN FCC RULE OR BAR ITS ENFORCEMENT

Defendants urge the Court to deny enforcement of

the FCC's rules because there are petitions for

reconsideration pending before the Commission. The law is

precisely to the contrary. The Communications Act itself

expressly provides that:

No such application [for reconsideration] shall
excuse any person from complying with or obeying
any order, decision, report, or action of the
Commission, or operate in any manner to stay or
postpone the enforcement thereof, without the
special order of the Commission.

47 U.S.C. § 40S(a). The Commission's rules make the same

point:

Without special order of the Commission, the
filing of a petition for reconsideration shall not
excuse any person from complying with any rule or
operate in any manner to stay or postpone its
enforcement.

47 C.F.R. § 1.429(k). The Commission has made no special

order. 47 C.F.R. §§ 22.919 and 22.933 are thus in full

force and effect. The suggestion that the Court should

decline to enforce the rules because of the petitions for

reconsideration is a suggestion that the Court ignore the

governing statute and regulation.

a decade, and the recapitulation of that rule in § 22.919(a)
was done pursuant to standard notice and comment procedures.
Both rules unquestionably satisfy the "regularity"
requirement of 47 U.S.C. § 401(b). ~ HaWAiian Tel. Co. y.
Public Util. Cornm'n, 827 F.2d 1264, 1272 (9th Cir. 1987).
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In re Application of McElroy ElectrQnics CQtP.,

1995 WL 127206 (F.C.C.), is nQt tQ the contrary. That case

merely pQints out that a private party acting in reliance on

a rule that is subject to reconsideratiQn does SQ with

knowledge that the rule may change. McElroy neither holds

nor even suggests that a rule subject to a petition for

reconsideration need not be obeyed or cannot be enforced.

That would be contrary to the statute itself, as well as the

FCC regulation Qn reconsideration.

Nor does the doctrine of primary jurisdictiQn have

any application here. Principles of primary jurisdictiQn

would be implicated if Cellular One~ were asking the CQurt

in the first instance to decide whether cellular phones

should be required to have unique ESNs, Qr whether the

emulation of ESNs shQuld be prohibited. Those are questions

that implicate the expertise of the FCC. But the point is

that the FCC has already decided these issues. Cellular

One~ is not asking the Court to usurp the FCC's role in

regulating the cellular industry, but only to enforce the

decisions the CQmmissiQn has already made. As the Court

stated in In re Tak CQmmunications, Inc., 138 Bankr. 568

(w.o. Wis. 1992), aff'd, 985 F.2d 916 (7th Cir. 1993):

[T]he dQctrine of primary jurisdiction has no
applicability here. This is not a case in which
the FCC has yet to decide an issue or where its
stance is ambiguous; this is a case in which the
FCC has established a clear pQlicy . . . .

6472.2 7



~ at 579. ~~ Hain v. Burlington Northern, Inc., No.

86-2338-8, slip op. (D. Kan. October 15, 1986) (stay denied

because "primary jurisdiction doctrine's principal function

of acquainting the court with the agency's position

concerning the matter has already been satisfied") .

Defendants' primary jurisdiction argument is

nothing more than a reformulation of their contention that

the Court should await the FCC's decision on the petitions

for reconsideration before enforcing the decision the FCC

made in the original rulemaking. That is the position

expressly rejected by the Communications Act and the

controlling FCC regulation. The FCC, in the exercise of its

primary jurisdiction, has already ruled that each cellular

phone must have a unique ESN. The Court, in the exercise of

its authority conferred by 47 U.S.C. § 401(b), should

enforce that rule.

IV.

CELLULAR ORB- IS ENTITLED TO A PRELIMINARY INJUNCTION

Defendants simply ignore the authorities holding

that irreparable harm need not be shown where, as here,

injunctive relief is expressly authorized by statute. As we

explained in our opening memorandum (pp. 22-23), this rule

has been applied repeatedly to grants of preliminary and

permanent injunctive relief under 47 U.S.C. § 401(b).

Moreover, Cellular One~ has demonstrated

irreparable harm. Defendants say that even though emulation
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interferes with Cellular One~'s anti-fraud efforts, that is

not irreparable harm because the Company can use new,

"state-of-the-art" anti-fraud techniques. But defendants

cannot illegally emulate ESNs and then insist that Cellular

One@ invest in and deploy new technologies to undo the

damage. Defendants' argument is tantamount to a thief

complaining that the victim is at fault for not installing a

state-of-the-art burglar alarm. In addition, new

technologies are no substitute for the security of unique

ESNs, as the FCC has. recognized by enacting an anti-fraud

rule requiring unalterable "hardened" ESNs on all new

phones.

Cellular One~ also explained that it plans system

capacity based on the number of subscribers it has and

expects to add. "Hidden" emulated phones accessing the

system tax the system's limited capacity, adversely

affecting service and interfering with planning.

Defendants' attempted rejoinder to this point is

incomprehensible.

Finally, Second Circuit authority holds that

immeasurable pecuniary loss constitutes irreparable harm. s

5 In addition to the authorities cited in our opening
memorandum, ... Danielson y. Laborer. Int'l Ynion, 479 F.2d
1033, 1037 (2d Cir. 1973); Fona; Corp. y. Ceccaid Services,
lD&., 787 F, Supp, 44, 48 (E.D,N,Y, 1992), vacated gn other
grQunds, 983 F,2d 427 (2d Cir, 1993), cort, denied, 114
S,Ct. 309 (1993); Rosenfeld y. W.B, Saunders,728 F, Supp,
236, 244 (S.D,N,Y, 1990), aff'd, 923 F,2d 845 (2d Cir.
1990) .
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The only contrary authority cited by defendants is a single

District Court case from a different circuit. 6

CONCLUSION

Two different FCC rules mandate that each cellular

telephone must have a unique ESN. Defendants are creating

multiple cellular telephones with the same ESN, a practice

the FCC has clearly stated violates these rules. Because

defendants' emulation activities interfere with the

operation of Cellular One~'s system, and deprive the Company

of revenue, Cellular One~ is entitled to an injunction under

47 U.S.C. § 40l(bl prohibiting defendants from continuing

those activities, as two other federal courts have recently

ruled in identical cases. Accordingly, Cellular One~'s

motion for a preliminary injunction should be granted.

Dated: New York, New York
June 15, 1995

Of Counsel:

Justin M. Monaghan
Cellular Telephone Company
15 Eaat Midland Avenue
Paramus, New Jersey 07652

Respectfully submitted,

FRIEDMAN & KAPLAN LLP

By: tJ:ti'A:n (RK3627)
Robert S. Loigman (RL0675)
875 Third Avenue
New York, New York 10022
(212) 833-1100

Attorneys for Plaintiff
Cellular Telephone Company

5 In that case, the Court acknowledged that it was
disagreeing with authorities from other circuits. Merrill
Lynch. Piers,. Fenner, Smith. Ins. y. Bishop, 839 F. Supp.
68, 73 & n.4 (D. Me. 1993).
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No. 4:95-CV-796-CAS

tnrIT&D ITABS J)ISftIC1' CexmT
...~ J)%STlICT OF MISSOURI

DS1'D1f DIVISIOlf

SOUTHWESTERN BELL MOBILE SYSTEMS, INC., )
)

Plaintiff, )
)

v. )
)

CELL PHONE EXTENSIONS, INC., )
)

Defendant, )
)

CYBERTIL CORPORATION, General Partner )
of CYBIRTIL CELLULAR TELEPHONE COMPANY, )

)
and )

)
AMERITICH MOBILE COMMUNICATIONS, INC., )

)

Plaintiff- )
Intervenors, )

)
v. )

)
CELL PHONE EXTENSIONS, INC., )

)
Defendant. )

FIL:.EO

MAY 241995

EA~·T£~.~ Db~I~k~lT COUR I

ST, LOUIS OE Me;

DEL I VERE DMAY 2 J
1995

'IIPID. OF 'AC'!'. COMCLIl.ICM. OF LA, AIR 'DIAL OIPD

This matter is before the Court on plaintiff Southwestern Bell

Mobile SystetU' and plaintiff-intervenors CyberTel Corporation,

General Partner of CyberTel Cellular Telephone Company and

Ameritech Mobile CQllBJnications, Inc.' s (collectively "plaintiffs")

separate, but substantially similar, pleadings entitled "Original

Complaint and Reque.t for Temporary Restraining Order, Preliminary

Injunction and Permanent Injunction" and "Complaint in

Intervention"; and defendant Cell Phone Bxtenaiona, Inc.'s ("CPB")

motion to dismias.



The partie. submitted evidence at a hearing conducted on May

18, 1995, and May 19, 1995. This hearing was originally designated

as a hearing on plaintiffs' motions for preliminary injunction. At

the conclusion of the hearing, CPS requested that trial of the case

be advanced and consolidated with trial on the merits as permitted

by Rule 65, Fed.R.Civ.P.

Based upon the pleadings and evidence in support thereof

submitted by the parties, the Undersigned finds:

1. Plaintiffs are licensed by the Federal Communications

Commission (FCC) to provide cellular cOtl'lftUnications services in the

St. Louis metropolitan area.

2. CPS is a Mi.souri corporation having it. principal oftice

in Des Peres, Missouri. CPS is not licensed by the FCC to operate

a cellular telephone network.

3. On September 9, 1994, the FCC published its Report and

Order No. 94-210 pertaining to the revision of Part 22 of the FCC's

rules. The Report and Order was published in full in the Federal

Communications Commission Reporter at 9 pec Rcd No. 23. Notice of

the Report and Order and the Pinal Rul.s adopted pursuant to Report

and Order No. 94-210 were published in the Pederal Register on

November 17,. 1994.

4. SiDce 1981, the pee has continuously required that each

cellular telephone have a unique Ilectronic Serial NUmber ("ISN")

assigned to it by ita manufacturer. Originally, this requirement

was found at Section 2.3.2 of the pec'. Mobile Station-Land Station

Compatibility Specific~ion adopted in PCC Rule 22.915 (now 47

- 2 -



C.F.R. § 22.933). ba 46 F.R. 27665 (May 21, 1981). The

Requirement is now also set forth at 47 C.F.R. § 22.919 (1995),

adopted pursuant to the Report and Order No. 94-210.

5. Licensed operators of cellular networks, such as

plaintiffs, authorize their subscribers to use specific cellular

telephones on the operator's network and assign a Mobile

Identification Number ("MIN") to each of the subscribers to their

service. The subscriber's authorized cellular telephone is

prograrmned to respond to the assigned MIN. Licensed cellular

network operators, including plaintiffs, rely on the uniqueness of

the ISN and MIN in each cellular telephone to enable the operators

to accurately transmit calls between caller. and their intended

recipients and to accurately bill subscribers for their use of the

cellular network.

6. Plaintiffs each contract with their subscribers that only

one cellular telephone will be programmed to respond to the MIN

assigned to the subscriber by the cellular network operator. CPI's

pre.ident, Raymond Kohout, has entered into agreements with

plaintiffs which .0 provid., and both of CPI's employe.. (Todd

Maleki and Susan Murphy) have entered such agreements with each

plaintiff.

7. CPa "., organized for the specific purpo•• of marketing a

service 1:Jy "hich • cellular telephone'. factory •••igned and

installed ISN i. removed from the cellular telephone and replaced

with the ISN assignee! to a cellular telephone that has been

activated for use on plaintiffs' cellular networks. The cellular

- 3 -



telephone with the altered ISN is programmed with the MIN assigned

to a cellular subscriber. The altered cellular telephone then

"emulates" a cellular telephone authorized for use on a cellular

network. In exchange for this "emulation" service, CPI charges a

fee, generally Two Hundred Fifty Dollars ($250.00).

8. Prior to the time CPI commenced its operations (in March

1995), CP!'s president, Raymond Kohout, was aware of the FCC's Rule

relating to ISN's in cellular telephone and the FCC's conclusion,

stated in a January 15, 1993, letter, that:

It is a violation of Section 22.915 of the Commi.sion's
Rules for an individual or company to alter or copy the
ISN of a cellular telephone .0 that the telephone
emulates the ISN of any other cellular telephone.
Moreover, it i. a violation of the Commis.ion'. Rule. to
operate a cellular telephone that contains an altered or
copied ISN.

9. After CPI conmenced operations and began .oliciting

customers for its "emulation" service, plaintiff Southwestern Bell

Mobile Systema Inc.'s attorney's provided written notice to CPE

that such emulation is prohibited by the FCC'. Rule•.

10. CPS persisted in advertising and in prOViding emulation

.ervice. to its customers. Prior to the entry of the Temporary

Re.training Order in this action, CPS had emulated the cellular

telephone. of at least 29 subscriber. to the cellular telephone

.ervice. of plaintiff.. Al though CPS claima to have cea.ed to

provide emulat10D services upon .ervice of the temporary

re.training order entered in this ca.e, CPS ha. continued, even

through the hearing in this matter, to publicly adverti.e the

availability of such service. from it and to identify customer. for
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whom emulation. will be performed in the event that CPE is no

longer enjoined from providing such service.

11. Plaintiffs have been and are being injured as a result of

CPE's emulation of the ESNs and MINs of cellular telephones

authorized by plaintiffs for use on their cellular networks in

that:

A. plaintiffs' cellular network. are being used by

unauthorized transmitters (cellular telephones) in violation of the

terms of plaintiffs' licenses from the FCC;

B. plaintiffs. are being deprived of activation fees,

monthly access fee. and air time charges to which they are entitled

for the use of their cellular networks, and their costs of

operation are increased; and

C. the goodwill of plaintiffs with their customers is

being adversely affected.

12. The injuries that have been, are being and will be

sustained by plaintiffs are not quantifiable with reasonable

certainty.

Cgpslu.igp. of Lay

Plaintiff. .eek injunctive relief and ~ring this action

pur.uant to 47 U.S.C. 1 401Cb) and Federal Rule of Civil Procedure

6S. 47 U.S .C. ·1401 Cb) provide.:

Cb) If any person fail. or neglect. to obey any order of
the [l'CC] other than for the payment of money, while the
same i. in effect, the [PeC] or any party injured
thereby, or the United States, by it. Attorney General,
may apply to the appropriate di.trict court of the United
State. for the enforcement of .uch order. If, after
hearing, that coiirt determine. that the order was
regularly made and duly .erved, anc! that the per.on i. in
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di.oDedience of the same, the court shall enforce
obedience to .uch order by a writ of injunction or other
proper proce•• , mandatory or otherwise, to restrain such
person or the officers, agents, or representatives of
such per.on, from further disobedience of such order, or
to enjoin upon it or them obedience to the same.

CPE moves to dismiss the complaints, arguing (i) the Court

lacks subject matter jurisdiction, and (ii) plaintiffs cannot

establish an entitlement to injunctive relief under Dataph••e

SY1t«mI, Inc. y. C. L, Sy.tema: Inc., 640 P.2d 109 (8th Cir. 1981):

A complaint is not to be dismis.ed for failure to state a

claim unle.s it appears beyond doubt that the plaintiff can prove

no set of facts in support of hi. claim which would entitle him to

relief . Conley V. Gih.on, 355 U.S. 41, '45-46 (1957). The

• llegations of the complaint must be as.umed to be true and

construed in the plaintiff's favor. Schauer y. Rhod'" 416 U.S.

232, 236 (1976). The issue is not whether the pl.intiff will

ultimately prevail, but whether he is entitled to offer evidence in

support of hi. claima. 14.

In its motion to dismi•• , CPI ••••rt. that this Court lacks

juri.diction bec.u.e pl.intiff. .re .eeking to enforce rules

promulgated by PCC and not "order.- •• provided in Section 401 (b) .

In .upport of thia ••••rtion, CPI relies upon Nay Inglan4 I'l i

T'l. cp. y. Public utiliti., Commi"iop of Maip., 742 P.2d 1, 2-9

(l.t cir. 111.), CIR, _iM, 476 U.S. 1174 (1986). There, the

Pir.t Circuit held that an order resulting from • rulemaking

proceeding i. not • rlvinele order unCSer Section 401 (b) .

Howlvlr, numerous other circuit. have re.ched the oppo.ite

conclu.ion. Thl.. court. have found that .uch an order is
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reviewable under s.ction 401(b). iaa Allt.l T.nn••••• : Inc. VI

llDD••••• Rubli' S.ryi'. Cgrnm'n, 913 F.2d 305, 308 (6th Cir. 1990);

H•••iilQ Tel. Co. y. Public Utils. Cgrnm'n, 827 F.2d 1264, 1270-72

(9th Cir. 1987), ,.rt, d.ni.d, 487 U.S. 1218 (1988); Chlsaplak. &

Potomac Tel, CQ. V. PubliC Sery. Cgmm'n, 748 F.2d 879, 880-81 (4th

Cir. 1984), vacated and remand.d fQr prQc••dings consist.nt with

Louisiana Pub. S.ry. CQmm'n y. rcc, 476 U.S. 445 (1986); SQuth

Ctmtral B.ll Tel, Co. V. LQuisiana Pub. Serv. Comm'n, 744 r.2d

1107, 1115 (5th Cir. 1984), vacat.d Ina rwmand.d fQr con.id.ratiQn

in light Qf Ch.sap'ak' i pgtgmae, 476 U.S. 1166 (1986); I11ingis

1.11 T.l. Co. y. Illingi. Cgmmarc. Cgmm'n, 740 '.2d 566, 571 (7th

Gir. 1984); Sguthw.st.rn Bill T.l. Cg. y. Arkan.a. Pub. Serv.

'£!P' n, 738 F. 2d 901 (8th Cir. 1984), yaeatad and rltpAp4ed fgr

Cgn.id.ration in light Qf Ch"ap.ak. i PgtgmaC;, 476 U.S. 1167

(1986). This Court will follow the majority of circuits.

"Congress, rather than attempting to limit §401(b) exclusively to

adjudicatory order., intended that a broad range of orders be

reviewable under S401(b)." Allt.!l Ttpp,••••• ! Ine., 913 F.2d at

308. The in.tant PCC rule. clearly prohibit emulating the ISN'. of

cellular telephone.. Therefore, the Court finds the rule. are a

reviewable and enforceable order. under .ection 401(b)

AlteJ:Datively. CP8 ha. mcved to dismi.. arguing that

plaintiff. CauDot .ati.fy the traditional prerequi.ite. for

injunctive relief uncler Pltepha... Thi. Court find. that the

P.tlPhI" te.t i. not applicable in thi. ca.e. Plaintiff. may

enforce the in.tant 'CC order under .ection 401 (b) through
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injunctiv. reli.f if the order was (i) regularly made; (ii) duly

served; (iii) disob.yed by CPS; and (iv) plaintiffs were thereby

injured. au Sguthyt.t.rn B.ll TIl, Co" 738 P, 2d at 908, " [01 nly

the statutory criteria need be satisfied and that the traditional

equitable standard is not applicable where, as in this case, we

have a clear violation of a .elf executing order of an

administrative agency, ... 47 U,S,C, § 408, which is accorded the

same preemptive effect as a federal statute." ~. (citations

omitted) .

8as.d upon the findings of fact abov" the Court determines

that plaintiffs have a right to injunctive relief under 47 U.S.C.

§ 401(b). Specifically, the Court conclud.s (i) the PCC'. Order

was regularly made and duly served upon CPS; (ii) the emulation of

the BSNs of cellular telephon.s and the us. of cellular telephones

with altered ISNs violat.s the PCC's Report and Order No. 94-210

and PCC regulation 22-919 adopted pursuant to such Report and

Order, and by emulating cellular telephones, CPI is knowingly

disobeying such Order; (iii) unle•• CPB i. enjoin.d, it will

continue to violate .uch Ord.r; anc1 (iv) plaintiff. have been

thereby injured. Th.r.for., d.f.ndant'. motion to dismiss will

be d.nied, aDd plaintiff. will b. granted injunctiv. r.lief.

Ac:coNin.ly,

I'f II _DY OIIDDIID that CPB'. motion to dismis., filed

May 17, 1995, ia a..~.

11' I. rua~ oaD'" that:
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1. CPS, it. ofticers, agents, servants, employe.s and

attorn.ys- and tho•• persons in active participation with them who

receive actual notice of this Order by personal service or

otherwise, are h.r.by permanently enjoined trom altering,

transferring, emulating or manipulating the ISNs on cellular

telephones.

2. Th. bonds posted by or on behalf of plaintiffs, pursuant

to Orders previou.ly issued by the Court, are released and

discharged.

3. Plaintiff. are h.r.by rel••••d from the r ••trictions

preViously impos.d on the use of information Obtain.d in discovery

concerning the id.ntities of CPS's customer. and its vendors.

4. Plaintiff. shall recover their co.t. from CPS.

5. Final Judgment is .ntered accordingly.

WIDD STAftI DISft%C'l'~

Dated thia.~ of May, 1995.
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