
Mrs. FEINSTEIN addressed the Chair.

The PRESIDING OFFICER. The Senator from California.

\1rs. FEINSTEIN. Mr. President, my cOlleague from Idaho took the words right out of my mouth. [ think he is exactly right
in his interpretation of this section. The barrier for entry is clearly done away with by this section. Nothing Senator
Kempthorne or I would do would change that. What we do change. however. is simply delete the ability of a remote technical
cornnllSsion to overturn a city decision and create an enormous hassle for cities all across this Nation.

I would like to just give you the exact wording of what the city attorney of Los Angeles said this section does. He says:

It proposes sweeping review powers for the FCC and, in effect. converts a Federal administrative agency into a Federal
administrative court. The FCC literally would have the power to review any local government action it wishes. either on its
own or at the request of the industry. A Federal agency. with personnel who do not directly respond to the public, will be
dictating in fine detail what rules local government and their citizens across the country shall have to follow. The FCC would
be [*S81751 given plenary power to decide what actions of local government are "inconsistent with" the very broad
provisions in the bill and, without further review. hold the authority to nullify or preempt state and local governmental
actions. That is an unprecedented and far-reaching authority for a Federal agency to have over local government.

I could not agree more. Senator Kempthorne and I were both mayors at one time and we both understand that every city has
different needs when it comes to cable television.

[ remember as the mayor of San Francisco when Viacom came into the city. It wired just the affluent sections of the city. It
refused to wire the poorer areas of the cit:. Unless local government had the right to require that kind of wiring, it was not
going to be done at all. That is just one small area with which I think everyone can identify.

But when it comes to the rights-of-way and what is under city streets, the city must be in the position to set rules and
regulations by which its street can be cut. This preemption gives the FCC the right to simply waive any local rulemaking and
say that is not going to be the case. It gives the FCC the right to waive any local fee and say, "That's not the way it is going to
be."

That is why countless cities and counties across the country, not just one or two. but virtually all of the big organizations,
including the League of Cities, the national Governors. local officials and others, say, "Don't do this." If a cable company has
a problem with anything we in local government do, let them go to court. Let a court in our jurisdiction settle the issue. I
think that is the right way to go. For the life of me, I have a hard time understanding why people would want to preempt these
local deCisions with the technical, far-removed FCC agency.

-
So I think Senator Kempthorne has well outlined the situation. I think we have made our case.

I thank the Chair.

Mr. HOLLINGS addressed the Chair.

The PRESIDING OFFICER. The Senator from South Carolina. Mr. HOLLINGS. Mr. President, the distinguished colleague
from Idaho said "came so late in the process." I want to correct that thought. I am referring back over a year ago to a bill with
19 cosponsors, this same language:

* * * the Commission determines that a State or local government has permitted or imposed any statute, regulation, or legal
requirement that violates or is inconsistent with this subsection, the Commission shall immediately preempt the enforcement of
such statute, regulation, or legal requirement to the extent necessary to correct such violation or inconsistency.

It did not come late in the process. We have been working with mayors and we have several former mayors who were
cosponsors. That was S. 1822. So this is S. 652, which is, of course, over a year subsequent thereto.

Is it the language that is inconsistent With this subsection? Is that the bothersome part? It sort of bothers this Senator. I think if
you are going to violate your authority with respect to being neutral and nondiscriminatory and you have to have somewhere
this authority, in the entity of the FCC. to do it rather than the courts, each with a plethora of different interpretations and law, I



would think if we could take that, maybe that would satisfy the distinguished Senator from California and the Senator from
[daho. I yield the floor. I make that as a suggestion.

\1r. KEMPTHORNE addressed the Chair.

The PRESIDING OFFICER. The Senator from Idaho

\1(. KEMPTHORNE. Mr. President. I appreciate the good efforts of the Senator from South Carolina. because I have always
found him to be a gentleman whom I can work with and we can find areas on which we can see some common ground.

With regard to my comment that it carne [ate in the process. this may be a concept that had been discussed quite a bit. but the
mayors that the Senator from South Carolma referenced. it was local officials who told me that this particular language of (d)
was not in the draft bill's language, it was not part of the draft bill when it carne out. And it was really after Senator Hutchison
from Texas, who raised this issue, had section (c) added that (d) then came back.

I do not know, it may have been something that has been discussed for some months, but as far as putting it in the bill, it was
not there. The other point then about ho'» do we deal with this, again. Senator

Feinstein and I are in absolute agreement that with respect to this whole issue of removal of barriers to entry, if there are
problems. if a cable company is getting a bad deal and being put off by a local government, they can go to court, but they go
to court in that area, they do not have to come to Washington, DC.

The avenue for remedy already exists, so why do we then say, again, everyone must come to Washington, DC?

That is expensive. I think it is unnecessary and these cable companies, if there had been particular problems and there is a
trend, they can establish a precedence in the court. and I think the local communities are going to realize ifthere is something
wrong, they will not do it again because they will lose in court. I think the spirit in which Senator Feinstein and I have joined
in this is on behalf of State and local governments, that they are going to own up to their responsibilities. Let us not make
them come to Washington, DC, and not make every one of them subject to the FCC in Washington, DC.

I yield the floor. Mr. PRESSLER addressed the Chair.

The PRESIDING OFFICER. The Senator from South Dakota.

Mr. PRESSLER. Mr. President, I wanted to speak very briefly on this. I know our whip is here with some business.

First of all, I think we have to put this in context. As Senator Hollings has pointed out, this section has been the result of
hours and days of negotiations with city officials. It was in S. 1822 last year, and it is here. I think we have to take a step back
and look at some of the cable deals and problems that have occurred in our cities. The cities have granted exclusive franchises
in some cases and are not allowing competition. They have required certain programming be put on and other requirements on
those companies.

Our States have granted, in the telephone area, certain exclusive franchises, not allowing competition. And the point is, if we
are having deregulation here, removal of barriers to entry, we have to take this step. I think that is very important for us to
considerate this point.

Now, section 254 goes to the very heart of this bill, because removal of barriers to entry is what we are trying to accomplish
with this bill. We preempt any State or local regulation or statute or State or local legal requirement that may prohibit or
have the effect of prohibiting the ability of any entity to provide telecommunications services.

The authority granted to the FCC in subsection (d) is critical if we are going to open those markets, because a lot of States
and cities and local governments may well engage in certain practices that encourage a monopoly or that demand certain
things from the business trying to do business. That would not be in the public interest.

At the same time, make no mistake about it, Mr. President, the authority granted in subsection (b) and (c) to the State and
local authorities, respectively, are more than sufficient to deal in a fairhanded and balanced manner with legitimate concerns
of State and local authority. These were negotiated out with State and local authorities.



We have worked closely with Senator Hutchison and the city, county, and State officials to strike a balance. We have gone to
great pains and length to deal with concerns of the cities, counties, and State governments that are legitimately raised. We dealt
with the concerns in subsection (b) and (c), while at the same time setting up a procedure to preempt where local and State
officials act in an anticompetitive way, by taking action which prohibits, or the effect of prohibiting. entry by new firms in
providing telecommunications services.

:.Jow, the real problem created by the amendment offered by my friends, Senators Feinstein and Kempthorne. is that the very
certainty which we are trying to establish with this legislation is put at risk. Certainty. A company has to go out and wonder if
that local city or State will put some requirement on it to provide some kind of programming, or even to do something in
[*S8176] the city to provide some service. or if it will grant an exclusive monopoly. What we are trying to get are barriers to
entry. and we are reserving to the State and local governments certain authorities. So the certainty we are looking for we have
taken away-no guarantee that entry barriers will be toppled and no guarantee of uniformity across the country.

The committee has dealt with federalism concerns throughout this legislation. Let me say that this debate goes to the heart of
a technical detail of federalism and the Federal Government's relationship to State and local government. It is one of the most
complicated areas of this bill. Believe me, it is hard to strike a balance. But if we strike this out. it gives every city in the
country the right to put up barriers to entry It lets every State have the right to have a monopoly unless they can extract
something for the State in one way or another. I would not blame cities and States. If we do that. it goes to the very heart of
this bill.

Now, I take a back seat to no one in advocating federalism principles. I like much power in the State and local government.
It must be balanced with our other goal-removing the anticompetitive restrictions at the local level which restrict competition.
Exclusive franchising in the cable and telephone markets is the very way that established monopolies in the past.

So, to conclude my statements on this, I understand that there may be a possible second-degree amendment to this tomorrow
that would deal with the language on line 8 on page 55. "preemption," which would deal with the words. or is consistent with.
But I am not certain that that second degree will be offered,

In any event, to conclude, this particular section of the biII goes to the heart of dealing with the federalism issue. Are we
going to allow the cities and the State to put up barriers of entry to telecommunications firms? In the past, we have done so.
with cable television. We have aIIowed cities not only to add a franchise fee, but also to require certain programming, and
sometimes the companies do something else for the city as an incentive. In telephones, we have allowed our States to set up a
monopoly in the State and sometimes to collect certain things or to put certain requirements on. In this biII, S. 652, we are
trying to deregulate, open up markets, and we are trying to let that fresh air of competition come forward. If our companies and
our investors have the uncertainty of not knowing what every city will do, of not knowing what every State will do and each
State legislature and each city council may change, the companies will be in the position of having to endlessly lobby city
offiCials and State officials on these issues-not only that, at any time certainty is taken out.

This bill. S. 652-if we pass it-will provide a clear roadmap with certainty for competition, It wiII create an explosion of a new
investment in telecommunications and new jobs and new techniques. And it will help consumers with lower telephone rates
and lower cable rates. It has been carefully crafted and worked out in close to 90 nights of meetings, and on Saturdays and
Sundays, plus last year, a whole year, plus a lot of Senators' input. I know it sounds good to give the power to the city and the
State, and I am usually for that. In this case, we reserve powers to the city and State, but we very firmly say that the barrier to
entry must be removed.

Mr. President, I wish to point out that I think there may be a second-degree amendment to this tomorrow at some point. I
want to give Senators notice of that. There may not be. But I rise in opposition to the amendment.

Mr. LOTI, Mr. President, I do have some business to conduct, including the closing statement. At this juncture, I would like
to do a couple of things, and if the Senator from Nebraska wants to make a statement, I will withhold on the closing unanimous
consent.


