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Washington, D.C. 20554

In the Matter of ) MM Docket No. 95-119

) RM-8667
Amendment of Section 73.202(b) )
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FM Broadcast Stations )
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To:  Chief, Allocations Branch DOCKET FILE CoPY ORIGIRF™ =+~~~ =

Policy and Rules Division

Algoma Broadcasting Co. (*Algoma"),' by and through counsel, hereby submits its
comments on the Notice of Proposed Rulemaking, DA 95-1573, released July 21, 1995
("NPRM"), in the above-referenced rulemaking proceeding. In support whereof, the
following is shown:

1. In the NPRM, the Commission considered the Petition For Rulemaking
("Petition") of Dafter Community Broadcasters ("DCB"). DCB seeks the allotment of a new
FM station at Dafter, Michigan.> Pursuant to §307(b) of the Communications Act of 1934,
as amended, the Commission is charged with allotting broadcast channels "...among the

several states and communities." 47 U.S.C. §307(b). Therefore, as an initial matter, the

! Algoma is the licensee of WKNW(AM) and WYSS(FM), Sault Ste. Marie,
Michigan. If the Commission allots a new FM station to Dafter, Michigan, and that station
becomes operational, the new Dafter station will compete for revenues with Algoma's Sault
Ste. Mane stauons As such, Algoma has standing to file these Comments. See, FCC v.
and ] adio Station, 309 U.S. 470 (1970).

¢ DCB actually sought the allotment of Channel 233A to Dafter, however, the
Commission's engineering analysis determined that Channel 233A was short-spaced to a one-
step upgrade application at Mackinaw, Michigan. The Commission alternatively proposed the

allotment of Channel 293A to Dafter.
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Commission must consider whether Dafter, Michigan, is a community composed of a
geographically identifiable population grouping before it can find that Dafter qualifies as a
"community" for allotment purposes. See, Table of FM Allotments (Cal-Nev-Ari, Nevada,
et, al, DA 95-1549, at Y12, released July 17, 1995.

2. In its Petition, DCB merely claimed that Dafter was listed by the U.S.
Department of Commerce as a "census designated place” ("CDB"). DCB presented no other
evidence or proof that Dafter was a community worthy of its own FM station. In the NPRM,
the Commission disagreed with DCB's finding that Dafter was a census designated place,
stating that, according to its research, neither Dafter nor Dafter Township had been given
CDP status. Undersigned counsel has also confirmed with the Census Bureau that Dafter is
not a census designated place.

3. Other than incorrectly stating that Dafter is a census designated place, DCB made
no attempt whatsoever to demonstrate that Dafter, Michigan, qualifies as a community for
allotment purposes. Indeed, DEC could not meet the burden of demonstrating that Dafter is a
community because the totality of evidence clearly shows the opposite to be true: Dafter is
not a "community" for allotment purposes. As outlined in the attached Declaration of
Timothy D. Martz (Exhibit A), the place known as Dafter, Michigan, is nothing more than a
"T" intersection of two roads. That intersection has a population of only about 150 residing
in about 60 residences along a main road with very short side streets. It is not incorporated

and has no town government.’ Id. Dafter has no police department. Id. While there is a

> Mr. Martz states his understanding that Dafter is not incorporated because such a step
would require formal incorporation, the establishment of by-laws, creation of a local
government and the provision of local services such as police and fire. See Exhibit A.
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volunteer fire department quartered in the Dafter area, it does not have a full time staff. Id.
Dafter provides no water or sewer service to its residents who maintain individually owned
wells and septic tanks. Id. While Dafter has a post office and zip code (49724) it does not
have its own telephone listing or telephone exchanges. Id. Dafter is essentially a crossroads
in rural Michigan and does not possess the requisite political, economic or social components
commonly associated with community status. See, Table of FM Allotments (Eqst Hemet,
CA), 67 RR 2d 146 (1989). As demonstrated by the photographs that accompany Mr. Martz'
Declaration, at the geographical place known as "Dafter, Michigan" there are no commercial
establishments, town or government offices or municipal building, other than an unoccupied
township meeting hall. There is a burned and closed grocery/convenience store. See,
Exhibit A. In addition, there are no shopping centers, hotels, churches, banks or schools
located in Dafter. Id. Without the presence of these important social, political, or economic

indicia, the Commission simply cannot find that Dafter is a "community” worthy of an FM

allotment. See, Tz
4. Dafter is merely a "quiet village" and a residential area of nearby Sault Ste.

Marie, Michigan. Newspapers and media for the area are provided from Sault Ste. Marie.
See, Exhibit A. The closest churches, banks and other businesses are in Sault Ste. Marie.
Id. High school students go to school in Sault Ste. Marie and elementary school students go
to school in Bruce Township. Id. The Dafter telephone numbers are included with the Sault

Ste. Marie listings and the Dafter exchanges are the same as Sault Ste. Marie. See, Exhibit

According to Mr. Martz, there are not enough people in Dafter to make these steps practical.
Id.



5. Since DCB has failed to demonstrate that Dafter is a separate "community” for
allotment purposes, its rule making proposal must be denied. The evidence shows that Dafter
is a suburban neighborhood of Sault Ste. Marie. There is no evidence that Dafter has its own
business, social and organizational units. See, Rockport, TX, et al., 67 RR 2d 176 (1989).
In the absence of such evidence, it is impossible to elevate Dafter to community status and the
Commission must find that it is a "quiet village", not worthy of such status. See, Beacop
Broadcasting, 2 FCC Rcd 3469 (1987); recon. denied, 2 FCC Rcd 7562 (1987).

WHEREFORE, the above-premises considered, Algoma Broadcasting Co.
respectfully requests that the Petition For Rulemaking of Dafter Community Broadcasters, be
DENIED.

Respectfully submitted,
ALGOMA BROADCASTING CO.

Gary S. Smithwick
Shaun A. Maher

Its Attorneys
SMITHWICK & BELENDIUK, P.C.
1990 M Street, N.W.
Suite 510
Washington, D.C. 20036
(202) 785-2800

September 11, 1995
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EXHIBIT A



DECLARATION

I, Timothy D. Martz, declare under penalty of perjury, that the foregoing is
true and correct:

On August 30, 1995, I drove through the place known as Dafter, Michigan. I
drove through what appeared to be a residential area at a "T" intersection of two roads.
I saw no commercial establishments, town or government offices or municipal
buildings, other than an unoccupied township meeting hall. There were no shopping
centers, hotels, churches, banks or schools. A small local grocery/convenience store
was apparently gutted by fire two years ago and remains boarded and closed. I saw a
one room post office, located on the main floor of a what appeared to be a two story
residence and a building that appeared to house a volunteer fire department.

I noticed approximately 60 residences along the main road (10 Mile) and a few
very short side streets. There are no services in the place known as Dafter. There is
no police department. There is no water nor is there a sewer system, just individually
owned wells and septic tanks.

For those residents of the place known as Dafter, services originate from and
are obtained in Sault Ste. Marie. The nearest bank is seven miles north in Sault Ste.
Marie. Most shopping is in Sault Ste. Marie. All local media is located in and comes
from Sault Ste. Marie. Most churches are in Sault Ste. Marie. High school age
students attend Sault Ste. Marie High School, while younger children attend Bruce
Elementary in Bruce Township. There is no Dafter telephone book. Telephone service
is part of the Sault Ste. Marie system (see attached page) with the same Sault Ste.
Marie exchange prefixes (632 and 635) and local not long distance pricing.

The place known as Dafter appears to be a non-existent legal entity. Dafter is
not an incorporated community. It is my understanding that since this step would
require formal incorporation, the establishment of by-laws, and staffing of government,
police, fire and other services, there were and are simply not enough people in the
place known as Dafter to make this step practical.

Attached are pictures of some of the areas that I visited in, and accurately
depict, the place known as Dafter.

Executed on the ?f% day of September, 1995.




PHOTOS OF DAFTER, MICHIGAN

1. Panoramic photo of the "T" intersection of Dafter with one room post office.

2. Photo of main road (10 Mile Road), the top of the "T". The burned and closed
grocery/convenience store is on the right, post office in the middle of photo on right
side of street.
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CERTIFICATE OF SERVICE

I, Denise Felice, a secretary in the law firm of Smithwick, & Belendiuk, P.C., certify
that on this 11th day of September, 1995, copies of the foregoing were sent by first class

mail, postage prepaid, to the following:

Ms. Kathleen Scheuerle (*)
Allocations Branch

Mass Media Bureau, FCC
2000 M Street, N.W.

5th Floor

Washington, DC 20554

Jeffrey D. Southmayd, Esquire

Southmayd & Miller

1220 Nineteenth Street, N.W.

Suite 400

Washington, DC 20036

Counsel for Dafter Community Broadcasters

(*): By Hand Delivery

e

Denise Felice ¥



