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Amendment of Section 73.202(b),

In the Matter of

Table of Allotments,
FM Broadcast Stations
(Rose Hill, Trenton, and Aurora
North Carolina)

To: Chief, Allocations Branch

BrsroNSI TO REPLY OF DUPldlN
COUNTY BROADCASTERS TO COUNTERPROPOSAL

Aurora Broadcasting ("AB") herewith respectfully responds to the "Reply of Duplin

County Broadcasters to Counterproposal" filed September 5, 1995, in the above docketed rule

making proceeding, by Duplin County Broadcasters ("DCB").l

By Notice of P1'Qposed Rule Makine. Rose Hill and Trenton. North Carolina

("NPRM"), 10 FCC Red 6611 (1995), the Commission proposed the reallotment of FM

Channel 284A from Rose Hill to Trenton, North Carolina, as a Class C2 allotment, with the

modification of the license of WBSY, Rose Hill, to operate at Trenton on Channel 284C2.

On August 10, 1995, the date established by the Commission for filing comment, AB filed

"Comments and Counterproposal of Aurora Broadcasting," proposing to allot Channels 283A

1 Since this pleading is not automatically authorized by the Rules, AB is today filing a
Motion to Accept Responsive Pleading. This pleading is being filed within 10 days (plus
three days for mailing) of the filing of DCB's Reply. /') ) .~
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to Aurora, North Carolina, instead of the allotment of Channel 284C2 to Trenton.2 By Public

Notice, Report No. 2092, released August 21, 1995, the Commission gave public notice of

AB's Counterproposal and afforded the public 15 days within which to submit replies. On

September 5, 1995, MusicRadio of North Carolina, Inc. ("MusicRadio"), licensee of

WMSQ(FM), Havelock, North Carolina, and DCB filed replies to AB's Counterproposal.

MusicRadio complains that the AB Counterproposal will limit the area where MusicRadio can

locate a tower for WMSQ. These concerns are addressed in a separate response being filed

today. The purpose of the instant pleading is to respond to legal and factual inaccuracies in

the DCB Reply.

There Is No Alternate Allotment Ayailable for Aurora

DCB claims that Channel 221A can be allotted to Aurora as an alternative to Channel

283A in order to resolve the conflict with DCB's proposal for Channel 284C2 at Trenton.

However, the attached Technical Statement demonstrates that DCB is wrong. No other

channel is available for allotment to Aurora. As shown, infra, DCB's Reply is thus based

upon erroneous information and must be disregarded.

A "OM-Stell JIwade" A»J)Ikatjon of
WAWo Ocracoke. North Carolina.

Blocks the AUotment of Cbgnnel 221A to Aurora

The Technical Statement shows that on July 28, 1995, Ocracoke Broadcasters, licensee

of WAHL, Ocracoke, North Carolina, filed a one-step upgrade application, File No. BMPH-

2 Also on August 10 "Comments and Counterproposal of JEE Broadcasting, Inc., L.P.",
was filed seeking the allotment of Channel 284C3 to Ocracoke, North Carolina, but the
counterproposal was subsequently withdrawn. DCB filed supporting comments. W&B
Media, Inc., and Topsail Broadcasting, Inc., filed comments in opposition to DCB's
proposal.
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950728IC, to upgrade WAHL to Channel 224Cl. The application, fIled prior to DCB's

Reply suggesting the allotment of Channel 221A to Aurora is mutually-exclusive with DCB's

proposal to allot channel 221A to Aurora, and thus DCB's proposal is unacceptable. This

results from the Commission's policy to resolve conflicts between applications and petitions

for rulemaking as set forth in Conflicts Between Awlications and Petitions For Rulemakin~,

7 FCC Rcd 4917 (1992). In that decision, the Commission announced that applications for

one-step upgrades will be protected from other applications or petitions for rulemaking on the

day they are filed. The WAHL application was fIled on July 28, 1995 and takes precedence

over DCB's alternative allotment proposal filed on September 5, 1995. Neither the Channel

224C1 Ocracoke allocation site nor the WAHL application site for the channel will permit the

use of Channel 221A at Aurora.

DeB's Pro.posed Chlnce At New Bern Inyolves A "Major Chance"

DCB provides a copy of a letter agreement with American Family Association

("AFA"), applicant (File No. BPED-950626MA) for a construction permit for a new

noncommercial educational FM station at New Bern, North Carolina, whereby AFA would

amend its application to Channel 211A in lieu of Channel 220A. However, the DCB's

proposal is not as simple as it has led the Commission to believe. DCB ignores Section

73.3573(a)(I) of the FCC's rules which states that, for stations located in the reserved FM

band ("noncommercial educational FM stations"), any change in the frequency of a station

constitutes a "major change." 47 C.F.R. §73.3573(a)(1). Therefore, the change proposed by

DCB will constitute a major change for AFA's New Bern application, requiring the

application to be re-numbered and re-processed as if it were a new application. If the AFA
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application were to appear on a cut-off list, it would have to be dismissed and refIled.

Further, under the Commission's processing rules (§73.3573), the application fIled by AFA to

implement this change will appear on a Public Notice and will be subject to the filing of

mutually exclusive applications.3 Therefore, AFA's application may never be granted and it

may be impossible to allot Channel 22lA at Aurora, North Carolina.4 The fact that AFA's

application will be deemed a "major change" and that it may be blocked by other applications

further undermines DCB's claim that Channel 22lA can be allotted to Aurora.

Other Matters

One other matter should be clarified. The Technical Statement indicates that DCB

included it its Reply a study showing six full-time stations providing 1.0 mV/m or greater

service to Aurora, and concluded that there is no under-served area in the Aurora proposed

coverage area. AB did not claim that its proposal would provide service to any under-served

area, but simply stated that AB would provide rlI'St local service to Aurora, a community

3 AFA may not have realized when it signed the letter agreement with DCB that AFA
would be proposing a "major change" for its New Bern facility. AFA is not represented by
counsel and may not have considered that a major change amendment to an application takes
a greater amount of time to process and that construction of the New Bern facility might be
inordinately delayed as a result.

4 DeB cited to the Commission I s decision in FM Table of Allotments (Bisbee and
Green valley. Arizomij, 6 FCC Red 1330 (1991), in support of its claim that a
noncommercial FM applicant may change its proposed frequency in order to accommodate a
change to the FM Table of Allotments. However, in that proceeding, the Commission
recognized that the noncommercial applicant would have to fIle an application to implement
the channel change and receive authority from the Commission before the proposed change
to the FM Table of Allotments could be granted. Therefore, the Commission recognized the
concern raised by AB in this proceeding. The fact that a noncommercial applicant fIles a
major change application to change its channel does not mean that the channel change will be
successful.
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larger than Trenton without local service at this time, and that WBSY would continue to

provide full-time local service to Rose Hill, North Carolina.

Conclusion

As demonstrated herein, DCB's proposed alternative allotment of Channel 221A at

Aurora is not technically feasible. DCB I s technical analysis ignored Commission policy and

rules and was flawed. The fact is that Channel 283A is the only available Channel for

allotment to Aurora, North Carolina.

WHEREFORE, the above facts considered, Aurora Broadcasting, hereby respectfully

requests that the Commission deny DCB I S Petition For Rulemaking and instead make the

following change to the FM Table of Allotments:

Community
Aurora, North Carolina

Channel No.
Present Pro,posed

283A

Respectfully submitted,

AURORA BROADCASTING

BY:~
Gary S. Smithwick
Shaun A. Maher

Its Attorneys

SMITllWICK & BELENDIUK, P.C.
1990 M Street, N.W.
Suite 510
Washington, DC 20036
(202) 785-2800

....

September 20, 1995
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for this channel will fjllow the use of Channel 221A at Aurora. This is better shown in

Exhibit #1 which is a Usable Area Map and Exhibit #2 a Tabulated Allocation Study.

Further the petitioner included in his comments a study showing six full-time

stations providing 1.0 mV/m or greater service to Aurora. The petitioner stated that

there is no under-served area in the Aurora proposed coverage area. AB did not claim

any coverage of under-served areas but simply stated their proposal would provide first

local service to a community (Aurora) larger than Trenton and that WBSY would

continue to prOVide the only full-time local service to Rose Hill, North Carolina.

Bromo Communications, Inc.

William G. Brown
Consultant to Aurora Broadcasting
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"-Itnmem of ChMnei 2I3A
Aurora, North C.roIln•

September 1995



REFERENCE
35 18 13 N
76 47 18 W

Exhibit #2
RESPONSE TO REPLY COMMENTS
.. Docket Ne. 95-88; RM-8841

Assignment of Ch8nnel 283A
Aurolll, North C8rolina

september 1995

TA8lJLATED AlJ.OCATION STUDY
USING PEIIIIONERS REFERENCE POINT

DISPLAY DATES
CLASS A DATA 09-01-95

Current rules spacings SEARCH 09-15-95
CHANNEL 221 ·92.1 MHz ----------------------

CALL CHi CITY, STATE BEAR' D-KM R-KM MARGIN

l.AP220 220A ... BerD, BC
zALQPD 224C1 OCracoke, BC
"JGurL. A 224C1 OCracoke, BC
4l1QSL 222C2 JacksoDville, BC
WRSV 221A Rocky Mount, NC

233.5
145.5
28.3

214.7
305.6

27.75 72.0
59.86 75.0
70.86 75.0

105.83 106.0
123.21 115.0

-44.25 ,.
-15.14 ,.
-4.14 ,.
-0.17 ,.
8.21

1 Propoeed to be ch8nged to Channel 211A by petitioner.
2 AlIOC8tion Reference Point - NOT CONSIDERED BY PETITIONER
3 WAHL Application Site (BMPH-9507281C) - NOT CONSIDERED BY PETITIONER
.. Recently licensed site of WQSL



CEBTIFICATE OF SERVICE

I, Denise L. Felice, a secretary in the law firm of Smithwick & Belendiuk, P.C.,
certify that on this 20th day of September, 1995, copies of the foregoing were mailed via first
class mail, postage pre-paid, to the following:

Ms. Leslie K. Shapiro (*)
Policy and Rules Division
Mass Media Bureau
Federal Communications Commission
2000 M Street, N.W.
5th Floor
Washington, D.C. 20554

Peter Gutmann, Esq.
Pepper & Corazzini, L.L.P.
1776 K Street, N.W.
Suite 200
Washington, DC 20006
Counsel for Duplin County Broadcasters

William J. Pennington, III, Esq.
5519 Rockingham Road East
Greensboro, North Carolina
Counsel for RMB Broadcasting

James A. Koerner, Esq.
Three Bethesda Metro Center
Suite 640
Bethesda, Maryland 20814-5330
Counsel for MusicRadio of North Carolina, Inc.

(*): By Hand Delivery

Stephen T. Yelverton, Esq.
1133 15th Street, N. W.
Suite 1200
Washington, DC 20554
Counsel for Topsail Broadcasting, Inc.

Irving Gastfreund, Esq.
Kaye, Scholer, Fierman, Hays & Handler
901 15th Street, N.W.
Suite 1100
Washington, DC 20005
Counsel for W & B Media, Inc.

The Rev. Donald Wildmon
President
American Family Association
P.O. Drawer 3206
107 Parkgate
Tupelo, Mississippi 38803

~~Denise L. ellce


