
suckers. The avalanche of requests which rained down on the Commission created backlogs

and processing nightmares. The byproduct of this spectrum land rush created a need for

legitimate licensees also to apply for channels which would otherwise be unavailable if left

unclaimed, thereby reducing licensees' ability to grow in an orderly way in the future. The

combination was a barrage of applications, waiver requests, real party in interest problems,

and the associated regulatory problems which come from dealing with literally thousands of

disappointed members of the public that" could not be equally satisfied under those conditions.

Adding to the problem were the mass filings by Dial Call, Inc.; Nextel, Inc.;

OneComm, Inc.; and other financial powerhouse wannebes. At first the applications were

excessive, but at least were supported by some attempt to abide by the Commission's Rules

to demonstrate that operation of the proposed facilities would not be harmful to existing

licensees. Later, that single consideration was abandoned as even the largest operators

eschewed their responsibility.

That the Commission could not logically negotiate the sea of applications that poured

upon it is unfortunate. However, that circumstance and the lingering harm which the

Commission suffers daily do not provide justification for the Bureau's Plan. Legitimate

licensees should not be made to pay, in the form of forever lost business opportunities, for

the agency's inability to enforce fidelity to its own processes. That the Commission was

unable to enforce its Rules against the very entities which stand to gain the most from the

Bureau's Plan is, at least, ironic and most appropriately unconscionable.
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The Free Market Solution

The Commission's Notice of Proposed Rule Making in this proceeding requested

commenters to suggest "a plan" to satisfy the competing concerns of licensees. Some

commenters suggested one scheme or another which was directed at giving the appearance of

compromise or reasonableness. Each of these "plans" appeared to be focused on mollifying

the largest operators or throwing a meaningless bone to smaller, independent entrepreneurs.

All these suggested plans were based on theories and strategies which had little, if any basis,

in law, logic, fundamental fairness, and the basic rights of legitimate businesses. Few of

these schemes touched on the obligations of the agency to promote the true competition

which presently exists. And even fewer answered the question of what, if anything, would

be best for the rights of all participants, including the public to be served.

The public has been well served by the present regulatory regime. Hundreds of

thousands of dispatch customers are receiving good, cost effective service from hundreds of

competing operators. Any changes in the equilibrium of the market has occurred naturally,

by merger, acquisition and competition. The big got bigger, one acquisition at a time. The

small maintained some level of opportunity, based on its initiative and resources. And

competition flourished based on the primary market factors of price and service. In sum, a

natural evolution occurred that resulted in a vibrant market, providing radio service to the

public as an achievement of the Commission.
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Now, the Commission is seeking to impose an unnatural regulatory regime on this

healthy industry. One must ask, why? Under the present regulations, an entity can become

a wide area licensee simply by applying for channels or purchasing same from its neighbor.

In fact, the wide area licensee's system is not confined by arbitrary borders, such as a BEA

or confinement within channel blocks. And that same ambitious licensee can amass as many

or as few frequencies as it believes are required. It need not obtain more spectrum than

necessary and is not prevented from obtaining less. In sum, it's been up to the licensee and

the market and should continue to be so. There is no evidence that the marketplace has

failed or will fail to bring forth naturally wide advanced area SMR systems of its own

accord, at reasonable cost to the public. No intervention by the agency is necessary or

desirable to serve these legitimate ends.

If a wide area licensee wishes to employ a new technology to benefit its competitive

position, it may request authority to do so, without demanding accommodation from its

competitors. If the same licensee requires additional time to construct a larger, integrated

system, they may simply request waiver of the Commission's construction deadlines. The

Commission has the authority to grant such requests. Again, the licensee possesses control

of its destiny. The licensee has the ability to succeed without assistance from the

Commission which includes removal, by legislative fiat, of its competition's ability to grow

in the marketplace.
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Presently, small operators have the ability to grow into medium sized operators and

even larger, enjoying the natural evolution of business. The agency does not require that

small operators demonstrate that they have grown overnight by requiring payment at auction

at terms that can only be satisfied by the largest entities. The Bureau's Plan would require a

small operator to spend likely millions of dollars to obtain a wide area license, just to

maintain the opportunities which the small operator enjoys today. Can such an investment,

even if possible, be wise for that operator? More importantly, what would that investment

prove?

One of the justifications articulated in the creation of auction authority for the

Commission was to determine a method of assessing the applicant's willingness to invest in

the provision of service to the public. The Parties submit that a small operator's willingness

to invest its own, personal fortune in his business is a much better indicator of good intent,

than a corporate officer's willingness to invest stockholders' money.

The Parties, therefore, respectfully submit that they have a plan tq put forward. One

which has a proven track record of success. One which has demonstrated for decades that it

will result in provision of valuable services to the public. One which has aided in the

introduction of new trunking technologies and a host of other legitimate services for which

demand remains constant and strong and growing. The Parties respectfully request that the

Commission do nothing and leave well enough alone.
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Conclusion

In accord with the foregoing reasons, the Parties respectfully request that the

Commission take regulatory action consistent with the statements and suggestions made

herein.

Respectfully submitted,

Brown and Schwaninger
1835 K Street, N.W.
Suite 650
Washington, D.C. 20006
202/223-8837
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TIlE AUTHORITY OF THE FEDERAL COMMUNICATIONS
COMMISSION IN ACCORD WITH 47 U.S.C. §309(j)(3)

In accord with the clear language of the Communications Act of 1934, the use of
competitive bidding may only be employed following satisfaction of the mandated objectives
and caveats contained within The Act. Relevant portions of the statutory language shown
below are underlined for emphasis.

As a condition precedent to the Commission's use of competitive bidding as a method
of selection among competing applicants, the requirements created by 47 U.S.C. §309(j)(3)
must be satisfied, see, 47 U.S.C. §309(j)(1) which states, "... the Commission shall have the
authority, subject to paragraph (10), to grant such license or permit to a qualified applicant
through the use of a system of competitive bidding that meets the requirements of this
subsection." Accordingly, the Commission's inability to meet the requirements of the
subsection would negate the Commission's authority to employ competitive bidding. It
should be further noted that Congress did not provide any discretion to the Commission to
select among the requirements and employ any balancing test, giving greater priority to
satisfaction of one requirement over another. In contrast, the clear language of the statute
states that all of the requirements must be met.

(A) the development and rapid deployment of new technologies, products, and
services for the benefit of the public, including those residing in rural areas. without
administrative or judicial delays:

Comment: The Bureau's Plan will not result in the offering to the public of new
technologies which, but for the adoption of the Plan, would not be offered to the
public. All technologies to be introduced shall be made available to the public via
cellular and PCS operations. As stated supra, the Plan will result in fewer offerings
of competitive services to rural areas. Finally, the tremendous upheaval in the
Commission's licensing of SMR facilities, which would naturally occur as a result of
adoption and the concurrent litigation arising therefrom, would create administrative
and judicial delays.

(B) promoting economic opportunity and competition and ensuring that new and
innovative technologies are readily accessible to the American people by avoiding
excessive concentration of licenses and by disseminating licenses among a wide
variety of applicants. including small busIDesses, rural telephone companies, and
businesses owned by minority groups and women;

Comment: As stated in the attached comments, economic opportunity and competition
will be reduced by the Bureau's Plan. It is beyond doubt that the Bureau's Plan to
employ competitive bidding would not avoid concentration of licenses into the hands
of few companies and certainly would not serve to create any opportunity for small
businesses. In fact, the contrary is true.
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(C) recovery for the public of a portion of the value of the public spectrum resource
made available for commercial use and avoidance of unjust enrichment through the
methods employed to award uses of that resource;

Comment: The Bureau's intention to recommend competitive bidding for authority to
extinguish the value of private business interests and reasonable expectations, to
reward, in the main, a single entity, Nextel, Inc., to the detriment of hundreds of
adversely affected operators, by creation of a single-bidder auction for most of the
channel blocks which would be sold, will not accomplish the goal of thwarting unjust
enrichment. Instead, it would enable a small group of publicly traded entities to
exacerbate the level of their unjust enrichment by producing a vehicle for greater
unjust enrichment.

The aforementioned portions of the relevant statute fully considered by the
corrnpenting Parties, it is apparent that the Commission cannot meet the requirements which
are clearly contained in the Communications Act and must, therefore, accept the limitation
on its authority to engage in competitive bidding, concluding that such authority does not
exist for the purposes to be served by the Bureau's Plan.

Finally, the commenting Parties note that the Bureau's anticipated use of competitive
bidding is, at the very least, wholly premature. The Act requires that such procedures be
employed only to determine the entity to receive authority as among competing, mutually
exclusive applications. Since there has been no evidence presented to the Commission that
mutually exclusive applicants exist or would exist, the Commission does not possess the
authority to demand competitive bidding. The Act clearly requires evidence of the existence
of the applicants and their mutually exclusive applications prior to the Commission
employing competitive bidding procedures. Accordingly, the Commission must necessarily
reject the Bureau's recommended course of action as being without legal foundation arising
out of a reasoned determination that mutually exclusive applicants and applications exist or
would exist for the purpose of holding an auction. Absent a clear showing of mutual
exclusivity to be resolved by auction, any proposal to employ competitive bidding is highly
speculative, improper, arbitrary and capricious.

-ii-



CERTIFICATE OF SERVICE

I hereby certify that on this twenty-ninth day of September, 1995, I served a copy of the foregoing Futher Comments
on the following by placing a copy in the United States Mail, first class postage prepaid:

The Honorable Diane Feinstein
United States Senate
331 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Barbara Boxer
United States Senate
112 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Slade Gorton
United, States Senate
730 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Patty Murray
United States Senate
111 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Mark O. Hatfield
United States Senate
711 Hart Senate Office Building
Washington, D.C. 20510

The Honorable John Kyl
United States Senate
702 Hart Senate Office Building
Washington, D.C. 20510

The Honorable John McCain
United States Senate
241 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Orrin G. Hatch
United States Senate
131 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Robert F. Bennett
United States Senate
431 Dirksen Senate Office Building
Washington, D.C. 20510

The Honorable Pete V. Domenici
United States Senate
328 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Jeff Bingaman
United States Senate
703 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Hank Brown
United States Senate
716 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Ben Nighthorse
Campbell
United States Senate
380 Russell Senate Office Building
Washington, D.C. 20510

The Honorable larry Pressler
United States Senate
243 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Thomas A. Daschle
United States Senate
509 Hart Senate Office Building
Washington, D.C. 20510

The Honorable James Inhofe
United States Senate
453 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Don Nickles
United States Senate
133 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Kay Bailey Hutchison
United States Senate
283 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Phil Granvn
United States Senate
370 Russell Senate Office Building
Washington, D.C. 20510

The Honorable J. Bennett Johnston
United States Senate
136 Hart Senate Office Building
Washington, D.C. 2051 0

The Honorable John B. Breaux
United States Senate
516 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Herb Kohl
United States Senate
330 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Russell D. Feingold
United States Senate
502 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Paul Simon
United States Senate
462 Dirksen Senate Office Building
Washington, D.C. 20510

The Honorable Carol Moseley·Braun
United States Senate
320 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Carl levin
United States Senate
459 Russell Senate Office Building
Washington, D.C. 20510



The Honorable Spencer Abraham
United States Senate
245 Dirksen Senate Office Building
Washington, D.C. 20510

The Honorable Richard G. Lugar
United States Senate
306 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Daniel R. Coats
United States Senate
404 Russell Senate Office Building
Washington, D.C. 20510

The Honorable John H. Glenn, Jr.
United States Senate
503 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Mike DeWine
United States Senate
140 Russell Senate Office Building
Washington, D.C. 20510

The Honorable William Frist
United States Senate
565 Dirksen Senate Office Building
Washington, D.C. 20510

The Honorable Fred Thompson
United States Senate
523 Dirksen Senate Office Building
Washington, D.C. 20510

The Honorable Arlen Specter
United States Senate
530 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Rick Santorum
United States Senate
120 Russell Senate Office Building
Washington, D.C. 20510

The Honorable William V. Roth, Jr.
United States Senate
104 Hart Senate Office Building
Washington. D.C. 20510

The Honorable Joseph R. Biden, Jr.
United States Senate
221 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Charles S. Robb
United States Senate
154 Russell Senate Office Building
Washington, D.C. 20510

The Honorable John W. Warner
United States Senate
225 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Strom Thurmond
United States Senate
217 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Ernest F. Hollings
United States Senate
125 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Bob Graham
United States Senate
524 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Connie Mack III
United States Senate
517 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Alfonse M. 0'Amato
United States Senate
520 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Daniel Patrick
Moynihan
United States Senate
464 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Christopher J. Dodd
United States Senate
444 Russell Senate Office Building
Washington, D.C. 20510

ii

The Honorable Joseph I. Lieberman
United States Senate
316 Hart Senate Office Building
Washington, D.C. 20510



Gardner, Carton & Douglas
1301 K Street, N.W.
Suite 900, East Tower
Washington, D.C. 20005

Counsel for:
Pittencrief Communications, Inc.
E.F. Johnson Company
Gulf Coast Radio Fone
Deck Communications, Inc.
Hodak Communications
Wiztronics, Inc.
Raserco, Inc.
Vantek Communication, Inc.
Southern Minnesota Communications
Brandon Communications, Inc.
Dakota Electronics
ais·Man Mobile Phone, Inc.
Rayfield Communications
B & C Communications
RdO Communications Center
Keller Communication, Inc.
Don Clark Radio Communications
ProoTec Mobile Communications
Automated Business Communication
Morris Communications
Nielson Communications
E.T. Communications Company
Bolin Communications System
Diamond "l" Industries, Inc.

Mark J. Golden
Meyer, Faller, Weisman & Rosenberg, P.C.
4400 Jennifer Street, NW
Suite 300
Washington, DC 20015

Counsel for:
Personal Communications I

Young & Jatlow
2300 N Street, N.W.
Suite 600
Washington, D.C. 20037

Counsel for:
Ericcson Corporation

lukas, McGowan, Nace & Gutierrez
1111 19th Street, N.Wo
Washington, D.C. 20036

Counsel for:
Fisher Communications, Inc.
American Mobile Telecommunications Assoc.

Motorola, Inc.
1350 Eye Street, N.W.
Suite 400
Washington, D.C. 20005

Wiley Rein & Fielding
1776 KStreet, NW
Washington, DC 20006

Counsel for:
Robert J. Butler

iii

Kelly & Povich, PoCo
1101 30th St., N.W.
Suite 300
Washington, D.C. 20007

Counsel for:
Advanced Mobilecomm, Inc.

Mintz, levin, Cohn, Ferris, Glovsky, &
Popeo, P.C.

701 Pennsvlvania Ave., N.W.
Washington, D.C. 20004

Counsel for:
McCaw Cellular Communications, Inc.

Blooston, Mordkofsky, Jackson & Dickens
2120 l Street, NW
Suite 300
Washington, DC· 20554

Counsel for:
The SMR Small Business Coalition

William R. Miller
Russ Miller Rental
3620 Byers Avenue
Fortworth, Texas 76107

Joel Freedman
Vice President, General Counsel
Dial Call Communications
1355 Peachtree Street, Suite 755
Atlanta, GA 30309



Mark Lindquist
Conm.mications Center, Inc.
Box 1034
Pierre, SO 57501

John D. Pellegrin
1140 Connecticut Avenue, N.W.
Suite 606
Washington, DC 20036

Counsel for:
American SMR Company

Duncan C. Kennedy
Genesee Business Radio
992 Cater Street
Rochester, NY 14621·1910

Meyer, Faller, Weisman
&Rosenberg, P.C.

Allan S. Tilles
4400 Jenifer Street, NW
Suite 380
Washington, OC 20015

Counsel for:
Parkinson Electronics

Ross & Hardies
888 16th Street, NW
Suite 400
Washington, DC 20006

Counsel for:
SMR Won

FiIher, Wlyllnd, Cooper,
l.tIder & Zargoza, L.L.P.
2001 Pennsylvania Avenue, N..W.
Suite 400
Washington, DC 20006

Keller & Heckman
1001 GStreet, NW
Suite 500 West
Washington, DC 20001

Counsel for:
The Southern Company
DCl Associates
American Petroleum Institute
US Sugar Corporation

lewis H. Goldman
1850 M Street
Suite 1080
Washington, DC 20036

Counsel for:
Douglas l. Bradley

McCaw Cellular Convnunications, Inc.
1150 Connecticut Avenue, NW
Washington, DC 20036

Bryan Cave
700 Thirteenth Street, NW
Suite 700

• Washington, DC 2005·3960

Counsel for:
CenCall, Inc.

runothy P. Haley
Centennial TBIeconmmication
130 N. Bond Street
Suite 201
Bel Air, MD 21014

iv

latham & Watkins
1001 Pennsylvania Ave., NW
Washington, DC 20004

Counsel for:
Vanguard Cellular Systems
Raymond B. Grochowski

Charles C. Townsend
Atlantic Cellular Company
15 Westminster St., Suite 830
Providence, RI 02903

Raymond J. Stone
American Industrial & Marine Electronics, Inc.
P.O. Box 715
Dover, Delaware 19901

John E. Sonneland
. Courtesy Communications
W. 801 Fifth Ave.
Suite 410
Spokane, WA 99204

Michael R. Carper
4643 South Ulster Street
Suite 500
Denver, CO 80237

Morrison & Foerster
2000 Pennsylvania Ave., N.W.
Suite 5500
Washington, DC 20006

Industrial Teleconmunications Association, Inc.
Alliance of Private 800/900 MHZ Licenses
Frederick J. Day, Esq.
1110 North Glebe Road
Suite 500
Arlington, VA 22201·5720



Cellular Telecommunications
Industry Association
Michael F. Altschul
Vice President. General Counsel
1250 Connecticut Avenue. N.W.
Suite 200
Washington, DC 20036

Organization for the Protection and
Advancement of Small Telephone Companies
Usa M. Zgina, General Counsel
21 Dupont Circle, N.W.
Suite 700
Washington, DC 20036

Spectrum Resources. Inc.
A.C. Miller
307 Annandale Road
Suite 101
Falls Church. VA 22042

Total Comm, Inc.
William C. Wyatt. President
2701 N. Van Buren
Enid. OK 73703

COITmJnications Unlimited. Inc.
lewis H. Goldman
1850 M. Street. N.W.
Suite lOBO
Washington. DC 20036

ffeedom Mobile ColTl11tlllication. Inc.
Jerome M. Freund. President
14 Ray Street
Beaver Falls, PA 15010

Association of Public·Safety
Conmunications Officials International, Inc.
Wilkes. Artis, Hedrick & lawe, Chartered
1666 K Street. N.W.
Suite 1100
Washington, DC 20006

Oru Jenkinson. Inc.
Bessozzi, Gavin & Cram
1901 l Street. N.W.
Suite 200
Washington, DC 20036

Chadrnoore Communications
Keck, Mahin & Cate
1201 New York Avenue, N.W.
Washington, DC 20005·3919

Utilities Telecommunications Council
Jefrey l. Sheldon. General Counsel
1140 Connecticut Ave•• N.W.
Suite 1140
Washington, DC 20036

Nextel Comnunications. Inc.
Robert S. Foosner
BOO Connecticut Avenue. N.W.
Suite 1001
Washington, DC 20006

Delta Conmmications, Inc.
Kimo C. Chun. Director
2646 Kifihau Street
Honoilltu. HI 96819

Council of Independent Communication Suppliers
Frederick J. Day
Mark E. Crosby
1110 N. Glebe Road
Suite 500
Arlington, VA 22201·5720

National Telephone Cooperative Assoc.
David Cosson
2626 Pennsylvania Ave., N.W.
Washington, DC 20037

Palmer Communications, Inc.
Marianne H. lepara
12800 University Drive
Suite 500
Ft. Meyers, Fl 33907·5333

U.S. Small Business Administration
Jere W. Glover, Esq.
409 3rd Street. S.W.
Washington. DC 20416

Tellecullular de Puerto Rico, Inc.
law Offices of Richard S. Myers
1030 15th Street. N.W.
Suite 906
Washington. DC 20006

Southwestern Bell
linda M. Hood
173330 Preston Road
Suite 100A
Dallas. TX 75252

Auaciated Public Safety Conmmications Officer, Inc.
Wilkes, Artis, Hedrick & lane, Chartered
1666 K Street, N.W.
Washington, DC 20006

v


