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In addition, we questioned whether existing deals would really be threatened by
an elimination ofthe 49% equity option, and whether the record evidence supports that
existing deals were dependent on the 4901c. equity option. We indicated that the date of
issuance of licenses, and not the auction dates, should be the Commission's goal, and that
a short delay for reasoned decision making will not harm the B10<:k C licensees,
especially given the high customer "chum" rate in telecommunications.

Finally, we stated that Omnipoint is strongly opposed to the 49% equity option as
proposed, and that it is considering court action should the Commission adopt the
proposed rule.

In accordance with the Commission's roles, I hereby submit one original and one
copy of this letter for each of the abov1e-referenccd do<:kets.

Sincerely,

~L'--
Counsel for Omnipoint Corporation

cc: Ruth Milkman



(,lJ&I,y 11. 1995 Ex Parte Pmntetign -- PP Dirt. No. 93-253;
GEN Diet. No. 90-314; GEN Dkt. No. 93-252.)

0MNIp0JNT COBPQRATIQN

I. The 49% Option Wit Eneo...... The u.. OfFro•• Botta Pre- ad Pott-Auction

The 490/0 option will undermine the very purposes of the entire entIeplencur's
band. The band was meant for minorities, women and small businesses, but this
rule change only helps large companies.

A single 49% pertner can push the applicant to the very line ofde facto control.
Rules should deter appliC8ll1ts from going to the very lower limit of control.

25% equity limit allows the applicant to offset investors' demands for control, and
keeps the band more independent.

The Commission previously determined that it would not be in the public interest
to make the 49010 equity ex,cepUon available to non-minority and male-owned
fmns.

49010 Equity Exception \yu, only intended to offset gender and racial
discrimination.

With the 49% exception in place, fronts can be formed at any time. The faa that
the auction rules will be implemented just days before the short-form date does
not prevent a large cornpuy from investing in the applicant during or after the
auctions close.

D. EmIIdbIa tile 49% ......., I:scepdoa U.......... tile ED....
DeaIa Fo....ed UDder tIIeZS-A. Eq1Uty Exeeption.

Investors in 25% equity deals will want "out" in order to obtain an additional 24%
equity. However, the applicant with investors under the 25% option cannot
feasibly transform into a 49% equity structure.

m. TIle Co........ SIMMIId EltlNr JaItIfy 4'% EctaHy
Esception UDder Strict Smatilly or 1:II1II It.

The proposed rules are only superficially race-oeutral. The FNPRM establishes
that the rules were intended to favor minority applicants.



If the Commission is committed to minority preferences, it should make the
required SUiet scrutiny showing and retain the existing nIles. Ifnot, it should
malee the necessary changes to the rules so that all parties are treated equally.

IV. The COlDlDission Does Not Need to Expand the 490/. Option

49% equity deals that have been struck can be re-negotiated. If the Commission
goes to a 25% exception for all, parties with existing deals can renegotiate.

Existing minority deals are put in jeopardy as investors seck new deals. In effect,
the extension to all applicants negates the advantage that minorities had to
counteract the access to capital problems caused by racism, sexism.

V. The COlDmtuioD S'oald Set the Short-Form romg Date To
Permit Enoa'" Ti.e For ApplleaDts To Ablorb ADy Rale
ChaD." aDd Avoid Lea" Challealn.

With no final nIles expected until mid-July, the July 28 short-form date is
patently unreasonable.

Some parties will have had one year to negotiate for the 49'.4 option, partnering
with many of the investors interested in pre-auction strategies. To allow other
applicant only a few days, after other parties have had one year, is grossly unequal
treatment.

The fact that these two groups are divided on the basis ofrace and/or gender. and
that the Commission intends this result. malees the plan constitutionally suspect.

.. 2 .
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(July 1J. 1995 Ex Parte Pm¥ntatiop - PP Dkt. No. 93-253;
GEN Diet. No. 90-314; GEN Dkt. No. 93-252.)

OMNIPOJNT CORPORATION

I. The 49% Optiou WiD EDcounle The Us. OfFroUD Both Pre- aDd Post-Auction

The 490/0 option will undermine the very purposes of the entire entrepreneur's
band. The band was meant for minorities, women and small businesses, but this
rule change only helps large companies

A single 49% partner can push the applicant to the very line ofde facto control.
Rules should deter applicants from going to the very lower limit ofcontrol.

25% equity limit allows the applicant to offset investors' demands for control, and
keeps the band more independent

The Commission previously determined that it would not be in the public interest
to make the 490/0 equity exception available to non-minority and male-owned
finns

49% Equity Exception was only intended to offset gender and racial
discrimination.

With the 49010 exception in place, fronts can be fanned at any time. The fact that
the auction rules will be implemented just days before the short-fonn date does
not prevent a large company from investing in the applicant during or after the
auctions close.

II. EIteadiDl tbe 49% Ectalty Exc:eptioa Vade...... the Emtbal
0.11 Formed UDder the 2So~ Eqllity Exception.

Investors in 25% equity deals will want "OUllt in order to obtain an additional 24%
equity. However, the applicant with investors under the 25% option cannot
feasibly transfonn into a 490/0 equity structure.

01. The COlDmtuion Should Eitller Ju.tify the 49·~ Equity
Exception Under Strict SentiDy or EllmiDate It.

The proposed rules are only superficially race-neutral. 1be FNPRM establishes
that the rules were intended to favor minority applicants.



Ifthe Commission is committed to minority preferences. it should make the
required strict scmtiny showing and retain the existing rules. Ifnot, it should
make the necessary changes to the roles so that all parties are treated equally.

IV. The Co....ission Does Not Need to Espaad the 49·At OptiOD

49010 equity deals that have been struck can be re·negotiated. Ifthe Commission
goes to a 25% exception for all. parties with existing deals can renegotiate.

Existing minority deals are put in jeopardy as investors seek new deals. In effect,
the extension to all applicants negates the advantage that minorities had to
counteract the access to capital problems caused by racism. sexism.

V. TIle Co ioa SIIoIIId Set til. Short·Fona FillDl Date To
Pel'lllit EDOU Ti-.e For Applicants To Absorb Any Rule
Ch.... ud Avoid L••• CJa.Ueqes.

With no final roles expected lUltil mid-July, the July 28 short-form date is
patently unreasonable.

Some parties will have bad one year to negotiate for the 49010 option, partnering
with many ofthe investors interested in pre-auction strategies. To allow other
applicant only a few days, after other parties have had one year, is grossly unequal
treatment

The fact that these two groups are divided on the basis ofrace and/or gender, and
that the Commission intends this result. makes the plan constitutionally suspect.
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RECEIVED

JUL 141995'

ffDERAl COMMUNrCAlJOIS CCMlISSION
OFFICE OF SECRETARY

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washington, D.C. 20554

Re: PP Docket No.£253; GEN DIrt. No. 90-314; GEN DIrt. No. 93-252
Ex Parte PrMcntatjon

Dear Mr. Caton:

Pursuant to Section 1.1206 ofme Commission's Rules, this letter is to advise you
that Mark Tauber, ofPiper & Marbury L.L.P., and I had a telephone conference call with
Lisa Smith, Legal Advisor to Commissioner Barrett. During the call, we discussed
Omnipoint's position on the issues raised by the Further Notice ofProposed Rulemaking,
released June 23, 1995, as articulated in Omnipoint's comments filed in the above
referenced dockets on July 7, 1995. We also expressed our view that large, non-qualified
entities could establish "front" applicants with the proposed expansion of the "490At equity
exception,II despite the Commission's affiliation rules and audit procedures, which would
threaten the very purpose of the Entrepreneur's Band.

We expressed our support for the alternative to the proposed extension ofthe
"49% equity exception" that would permit applicants to enter the auction under the "49010
equity exCeption" but then require any auction winners to conform to the "25% equity
exception" within a set period of time after the auction. As another alternative to the
"49% equity option" available to all entrepreneurs, we proposed to Ms. Smith that the
Commission permit all applicants to qualify only under the "25% equity option," but
allow minority- and women-owned applicants to offer options of an additional 24% to
large non-qualifying investors. The Commission could then proceed with the auction and

No. of Copies rec'd
UstABCOE "----
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concunently make the showing necessary to meet the "strict scrutiny" standard; once that
showing has been made, the 24% option could be exercised. In this way, existing deals
would not be materially jeopardized.

In accordance with the Commission's rules, I hereby submit one original and five
copies of this letter, for inclusion in each of the above-referenced dockets.

Sincerely,

~!(J~-~
Mark J. o,dt~or
Counsel for Omnipoint Corporation

cc: Lisa Smith
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Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W,
Room 222
Washington, D.C. 20554

Re: PP Docket No. 93-253 -- Block C Auction Rules
Ex Parte Presentations

Dear Mr. Caton:

EX PARTE OR LATE FILED

BALTIMORE:

N!W YORK

PHILADELPHIA

LON DOH

EASTON ~O

RECEIVED

rJULl6~.

ROEIW.QIIIUIlQlIC*S~~
om~ OfSECAE1'ARY

Pursuant to Section 1.1206 of the Commission's Rules, this letter is to advise you
that Douglas Smith, of Omnipoint Corporation, Mark Tauber and Ronald Plesser, of
Piper & Marbury L.L.P., and I met today with Mary McManus, Legal Advisor to
Commissioner Ness. At the meeting, we discussed Omnipoint1s position on the issues
raised by the Further Notice ofProposed Rulemaking, released June 23, 1995, in the
above-referenced docket. Specifically, we discussed Omnipoint's concern that the
proposed extension of the "49% equity exception" to all entrepreneur-applicants will
adversely affect entrepreneurs attempting to organize Wlder the "25% equity exception,"
and increase the likelihood of "front" applicants. Further, Omnipoint discussed the need
for all entrepreneurs to have a reasonable amount of time to react to the final rules before
the short-fonn applications are due. Finally, we provided Ms. McManus with date
stamped copies of two ex parte letters Omnipoint filed on June 21 and June 22, 1995 in
the above-referenced docket.

I~O, otCt~:f9S rec'd Od-(
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In addition, Ronald Plesser briefly met with James Casserly, Senior Legal Advisor
ot Commissioner Ness, and summarized the same arguments Omnipoint presented to Ms.
McManus.

In accordance with the Commission's rules, I hereby submit one original and one
copy of this letter.

Sincerely,

#iJjtJi..__
Mark J, O'Connor
Counsel for Omnipoint Corporation

cc: James Casserly
Mary McManus
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BALTIMORE

NEW YORI<

PHILADELPHIA

LONDON

EASTON. MD

HAND DELIYER

Mr, William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N. W.
Room 222
Washington, D.C. 20554

RECEIVED
fJUL[6~.•

F£18AL~
11a:I_ OF 1lOMs COMMISSION
"""'C SECR£TARY

Re: PP Docket No. 93-253 .- Block C Auction Rules
Ex Parte PresentatiOD

Dear Mr. Caton:

Pursuant to Section 1.1206 of the Commission's Rules, this letter is to advise you
that Douglas Smith, of Omnipoint Corporation, Mark Tauber and Ronald Plesser, of
Piper & Marbury L.L.P., and I met yesterday evening with Jill Luckett, Special Advisor
to Commissioner Chong. At the meeting, we discussed Omnipoint's position on the
issues raised by the Further Notice ofProposed Rulemaking, released June 23, 1995, in
the above-referenced docket. Specifically, we discussed Omnipoint's concern that the
proposed extension of the "490A equity exception" to all entrepreneur-applicants will
adversely affect entrepreneurs attempting to organize under the "25% equity exception,"
and increase the likelihood of"front" applicants. Further, Omnipoint discussed the need
for all entrepreneurs to have a reasonable amount of time to react to the final rules before
the short-form applications are due. Finally, we provided Ms. Luckett with date-stamped
copies oftwo ex parte letters Omnipoint filed on June 21 and June 22, 1995 in the above
referenced docket.

._-----------
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Because the meeting ended after the Secretary's Office had closed, I am
submitting this letter today. In accordemce with the Commission's rules, I hereby submit
one original and one copy of this letter.

Sincerely.

LiLtJ~.
Mark J. O'Connor
Counsel for Omnipoint Corporation

cc: Jill Luckett
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FAX: (202) 88 I ..3882

HAND DELIVER

L.L.P.

1200 MINEttENTH STAEtT. N.W.

WASHINGTON, D.C. 2003&-2430
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June 22, 1995

BALTIMO'U:

NIW YORK

~"'LAD~L"Ii'A

LONOON

ItA.TON, 1040

RECElvr=n

~.

William F. CafDn
Acting Secretary
Federal Communications Commission
1919MS~N.W,

Room 222
Washingto~ D.C. 20554

Re: Omnipoint Corporation
Ex parte pmemtatjm; PP Docket NQ. 93-253

Dear Mr. CafDn:

In conformity with section 1.1206(8) of the Commission's Rules, enclosed please
find two copies ofan ex parte presentatJi.on to be submitted for inclusion in the above
referenced docket.

Should you have any questions J;:onceming this matter, please contact the
undersigned directly,

Sincerely,

Imjo
Enclosures

~I!?-
Counsel for Omnipoint Corporati0c?*-

No. of CcPies rec'd )
listABCOE
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William E. Kennard. Esq.
General Counsel
Federal Communications Commission
1919 M Street, N.W., Room 614-B
Washington, D.C 20554

Re: Revision of the PeS Block C Auction Rules
pp Dom;t No. 93-253: Ex PW Prwntation

Dear Mr. Kennard:

Omnipoint Corporation hereby replies to the letten recently submitted to the
Commission contemina the Block C auction rules. As discussed in detail below,
Omnipoint generally agrees that, ifchanges are to be made, it will better serve all
entlepreneurs to raise the preferences available to small businesses to levels previously
otfered only to minority and women-owned applicants, with the exception ofan
exumsion of the "49010 option" to all small businesses. It also qrees that the public
interest would be better served with a full notice, comment, and reply comment procedure
to address these very complicated issues facing the Commission.

First, Omnipoint opposes the simple extension oftbe option allowing large
companies to own 49% ofan applicant, 47 C.F,R. § 24.709(b)(4), to all small business
entrepreneurs, as suggested in some recent ex parte letters to the Conunission. 1 While

Letter from Roy M. HuImcIorf, PresideDt, Cook Inlet RePon. Inc.• to Tho HODOrIble Reed E.
Hundt, P.P. Dkt., No. 93-2'3, at 2 (ftJecl J\I1lCl14, 199~); Letter ft'am Sherrie Ma'sIWl ofthe
Manball Company to The Honorable Reed E Hundt. P,P, Dkt.. No. 93-253. at 1 (filed June IS.

(Footnote co,.,imuul10 rwxt page)
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such a change may seem at first glance to be similar to extending the 25% discounts and
better interest tenns to all applicants, Omnipoint believes that, in fact, it will radi~a11y

disturb the negotiating rules that prospective entrepreneW" entities have worked under for
the past year, and disempower all enbepreneurs.

The so-called "4~~ option" was first developed in the Fifth Report apd Order
because the record demonstrated that "women and minorities have especially acute
problems in obtaining financing." Fifth Bcpvt awl Qrdcr, 9 FCC Red. 5532, 5602
(1994). The record did not support the extension ofthose same benefits to all small
business entrepreneurs. Since the rule was adopted. the only sipificant event bas been
the Supreme Court's decision in Adagnd Cgpatruc;tpgp Inc. y. Pma, 1995 WL 347345
(dec. June 12, 1995), which cast doubt on the Commission's rules benefiting minorities.
The record does not suggest now, any more than it did at the time the fifth Report and
Quim was released. that the "490/0 option" must be extended to all small business
applicants.

Further, as a practical matter, the fact that every entrepreneur could otTer the "490,4
option" to large companies means that the large companies will require that, as a
minimum condition to enter the negotiation process, applicants offer them 49% equity,
plus additional rights (su~h as operating control, brand name, puts, royalties, etc.). In
contrast, the existing "25% maximum option" has allowed applicants to maintain
substantial control over their own companies by balancing the interests of three 25% non
entrepreneur owners, without the imposition of a dominant 49t~ owner. This result was
intended by the rules: "the 2~% limitation on equity investment inteJat will serve as a
safeguard that the very large entities who are excluded from bidding in these blocks do
not, through their investments in qualified firms. circumvent the gross revenue/total asset
caps." Fifth Rcpgrt and Order. 9 FCC Red. 5532,5601-02 (1994). That safeguard will
be lost ifall small business applicants have a 4g-,4 equity exception to the attribution
rules. The negotiating leverage will shift entirely in favor of1he large entities.

Applying a 4~~ option to all small business applicants would deliver to big
investors the ultimate negotiating tool with entrepreneurs. Regardless of the

(Footno,. cOnlinatlfrom pnvioupap)
199~); Letter from Shelley L. Spencer of AirLink to Reed E. Hundt, P.P. Okl, No. 93·253, at I
(tiled June 16. 1995).

WA8H01A:4!148:1 :0II22J85
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Commission's rules apiDIt "fronts," the big investor contributina the preponderence of
the capital for the applicant will WlDt to control as much ofthe compay operations as i$
leplly possible, throuIh complex IJI8III&eD1CIlt qreements, put riabts, royalty
arraDIementa, investor veto ripta, and de facto constrlints on sales after the lapae of the
five year anti-traftickiq IeltrictiQD. Undoubtedly, some will actually force conditions on
applicants that step well into the gray area reprdina the limit ofcontrol, as defined by
the FCC. While we appteeiate that the FCC will review issues ofcontrol on a case-by
case basis after the auctiODS, rules that fortifY entrepreneur control tlom the outset would
benefit the objective ofeusuring a diversity oflicenaees, and puticipation for minorities,
women and small busineaes. In COD.1rI8t, a 49% option for all small businesses would
only benefit the big investon, as applicauts would be for«d to meet the market's lowest
common denominator, compromise on control issues, and flirt with the very limit of the
law in order to attract available investors:.

Minority or women-owned entities that have already struc1Ured their plans based
on the "490.4 option" would not be materially harmed if required to comply only with a
"25% option," while I_villi all other arrB.IIlICJDents intad. A chaDae from 4~.4 to 25%
for the large investor does not a1fect the non-equity provisions of existing agreements
with them, such as brand-D8IDe apeements, put rights, roaming arrangements, etc. In
fact, ifthe 4~/. option is extended to all small businesses, large investors are more apt to
break their deals with minority aud women applicants to search even more favorable
terms among a larger pool of potential applicants.

With the "25% muimum option," any 1arp entities that wanted numagement
rights could still neaotiate with any entlepreDeUr either before or after the auction. The
key difference is that the emrepreneur will likely have two other large investors, each
with 25% equity, that win have to be convinced that the terms 8ft! fair and in accordance
with the Commission's rules.

Second, OmDipoint wishes to empbuize that these are biPlY complicated issues;
cutting comers on the rulcmMina process, for example, shoneniDg the public comment
period oreliminatinl reply comments, will redound to DO oOIds benefit As Naticmal
Telecom pointed out, the desipated entity community can survive one, but perhaps only
one, more rulcmakinl proceas to resolve tt.e issues. Omnipoint aeoenllY concurs with
Central Alabama Partnership and Mobile Tri-States C'Central Alaman

) that an
expedited but not an "emergency" rulemaking is the right path. The potential ten days

WAlHQ1A:451<48:1 :0II22IH
21278-15



-

PIP~R & MARBURY
L.L..J'!

William E. Kennard. Esq
June 22, 1995
Page 4

that might be saved are not worth the risk ofa court declaring that there was no
emergency.

Third, Omnipoint disagrees with the suggestion ofCentral Alabama that the
comments should be limited to only specific proposals and to ten pages. The
entrepreneur's roles are stageringly complex already, to propose significant changes wiU
only raise even more questions and ambiguities. Most appliQllts have only focused on
the rules that applied to their status; if suddenly they are subject to rules that previously
never applied to them they will need time to react and a reasonable number ofpages to
respond. Ifa page limit is instituted, 25 pages for comments would be reasonable.

. In accordance with the Section 1.1206(a)(1) of the Commission's rules. two copies
ofthis letter have been submitted this day to the Secretary's Office for inclusion in the
above-referenced docket

Sincerely,

~)dd.
MarkJ. Ku~r
Mark 1. O'Connor
Counsel for Omnipoint Corporation

cc: Honorable Reed Hundt
Honorable James QueUo
Honorable Andrew Barrett
Honorable RacheUe Chong
Honorable Susan Ness
ReP. Keeney
Dr. Robert Pepper
Kathleen Ham
DonaldOips
Catherine Sandoval
Jonathan Cohen, Esq.
Peter Tenhula., Esq.

WASH01A:46141:1 :08I22IIIS
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June 21, 1995

HAND DELIVER

William F. Caton
Acting Secretary
Federal Communications COmmiSSiOIl

1919 M Street, N.W.
Room 222
Washington, D.C. 20554

Re: Omnipoint Corporation
Ex Pn pmntttjqn; 'pp Docket No. 93-253

Dear Mr. Caton:

- .

RECEIVED
JUN 21 1995

In coDfonnity with section 1.1206(a) of the Commission's Rules, enclosed please
find two copies ofan ex parte presentation to be submitted for inclusion in the above
referenced docket.

Should you have any questions concerning this matter, please contact the
undersigned directly.

Sincerely,

~:!Z-
Counsel for Omnipoint Corporation

Imjo
Enclosures
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HAND DELIVER

William E. Kennard. Esq.
General Counsel
Federal Communications Commission
1919 M StJeet, N.W., Room 614-8
W8Ibingto~D.C. 20~54

Re: PCS Block C Auction & the At d Decision
PP DodEer No. 93-253: Ex hac Pm mMon

Dear Mr. Kennard:

RECEIVED

JUN 2 1 1995

Omnipoint Corporation apees with several commenteJ'Sl that a further
rulemakina is the only real alWDative for molviDa the complicated issues that Adspi
CooetrootgrL g. y. P • 1995 WL 34735 (dec. June 12, 1995) ("AdseJd") has created.
Perhaps even more imporWItly, 81 NatioDal Telecom recommeDded, a period of
adjustment subsequeDt to the releMe of the revised rules is essential to pennit all
prospective applicants to renegotiate with investors

The Adept decision, releuedjust three days before the June 15 short-form
deadline, bas left the Commission with very difficult options to be resolved in short

1AIIIr tiom Eliot J. an-w8I, IIItclIMy for Ceatral A..... PIrmenbip L.P. 132 aul Mobile
Trt-S1II8I L.P. 130, to WOu.n F. C.... PP DIn. No. 93-2'3 (fUId June IIi, 199~); Leaer ftom
Eliot 1. GnlftwUl, ........,. for CeanI AIIbBahi'"L.P. 1321Dd MGbiJe Tri-Stlles
L.P. 130, to WiDIlm. F. CItoIl, PP Db. No. 93·253 (fUed 1.. 19, 1995); lAIIIIr ft'oIIl lICk E.
RobiDIon, PrelidIBt ofNIIionaI TelIc:om, to ItIIiDa KelIDey, PP Okt. No. 93-2'3 (ftltd.June
16, 1995); LeaIIr ftom SIMrrie MMIbaII, on beUJfof The~ Compay, to the Honorable
Reed Hundt. PP DIet. No. 93-253 (filed June! 6 1991).
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order. After reviewina the Adeppd decision and the Commission's record, it now seems
that there is no choice but for the Commission to proceed on a path that involves a further
notice of propoled Nlemeking. with adequate opportunity for public comment, on how
best to proceed. Without such a process, a Commission decision made on the current
record will undoubalclly result in appellate court challenges that will add exponentially to
the delay for Block C entrepreneurs.

Absent a rulemMina to supplement the ex.istiDg record, it appears that the
Commission has three options available to it, ellCh of which presents intolerable risks for
all entrepreneUrS. First, the Commission could simply go abad with its current a~tion
rules claiming they will meet the new strict scrotiny criteria. This alternative would be
very risky in lipt of Ad uI (pIIticu1arly its recognition of "forwanllooking"
consequences) and the fKt that the Commiaion jUS1ifted its minority preferences under
the intermediate scrutiny 5taDdards set forth in MtIIm '!rnr's..jtW. Inc, y, FCC, 497 U.S.
547 (1990),2 Sca>nd, the Commission could completely strip the minority preferences
out of the a~on rules} However, without public comment on the record, the choice of
this option as oppoled to others may itselfbe subject to judicial challenge, since it
appears inconsistent with the auction statute.4 Third, the Commission could find on its
own reconsideration that aU entrepreneurs are qualified for the S8IIle preferences that were
formerly reserved for minorities. This alternative not only raises the same issues as the
prior option, it radically c-'es the nature of the Entrepreneur-Band auction, it
undermines the extensive rulemakina process beaun in September, 1993, and it is
contrary to the Commission's baic notice and coaunent rulemaking procedure. The
statu! ofwomen appIic8n1s under the lut two options, whose preferences are not
immediately threatened by the AdarwMt holding, and the statutory mandate to promote

2

3

4

s-e '. $"0 , • 9 FCC Red. 23041,2391,1219 (1994); ..... FCC, "OppoIitioo to
EnNraeacY Motion for Stay,". 10· 12, I ' •• flr*=in "1z v, FCC Case No. 9'·1015
(D,e. Cir. F.., 17, 199') (FCC IIIJUIS to the D.C. Circuit that intermediate scrutiny applies
to l"lIC:e-<:onJCious Block C auction rules).

Under this option, the cellu.... eligibility rules may also have to be modified. 47 C.F,R. §
24.204(d)(2)(11)

47 U,S.C, § J09(jX4)(C) (Conn.ion is dinc;ted to promote economic opportunity for
"businesses owned by member! of minority groups,")

~1A:"""":1:08I'2111e
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economic opportuDities for women further complicate matters. Ultimately, the problem
with each ofthese opticms is that it fails to reconcile the b81ance of interests developed
over the coune of the put year and one-half; no sinale dramatic shift in the rules
accomplishes the ~fUJ balance the Commission intended.

Omnipoint believes that the status of the rules must first be resolved in a
traditional public notice and comment rulemakinc, and then prospective applicants should
have a reasonable amount oftime to review their elilibility options, negotiate with
potential investors under the new roles, aDd Iftl*e their applications in the face of the
new competitive playina field. The Commission's stilted intent to announce a short-fonn
filing date this week, prior to the resolution ofdie issues raised by A4epad exacerbates
the uncertainty amona entIepreneur-bIDd applicants. Further, it is questionable how any
applicant could plan its short-form applications when it seems inevitable that there will be
new rules for the auction affecting eligibility, affiliation standards, ownership
percentages, bid di!COUDts. payment terms. as well as bidding strategy, consortium, and
partnering decisions.

Any chaDps to the eliaibility and preference rules change the mad economic
dynamic under which all applicants and investors have operated and negotiated. For
example, invesbJWmts have been made, aad opportuDities foregone, on the fact that the
attribution exception ofthe "49% option" applied to some but not all applicants. If the
Commission now cbqes the "4~At option" in either direction it will have a profound
effect on the perticiplml and the nature of the entire En~preoeurs-Band auction.
Eligible pBlticipu.ts have been fon:cd to nepiate UDder one set ofrules for nearly 21
months. After the reviled rules are in place. there must be some reasonable period for
participents to adjust to the chanaes.

A notice ofpropoIICl ruJemakiDI with comments and reply comments is the best
way for the Commistion to lay a proper record for whatever COU!X it ultimately decides
on. This will make all potential applicants more certain of the validity of the Block C
license allocation scheme.

WAIH01A:~: 1:0lII21115
21218-1



8Li

PIPItA & MAAIIUAY
~L.~

William E. Kermard, Esq.
June 21, 1995
Page 4

(n aceordInce with tile Section 1.1206(aX1) of the Commi.ion's rules, two copies
of this letter have t.n submitted this day to the Commission's Secretary's Office for
inclusion in the above-referenced docket.

Sincerely,

£lltJ~._MIrkJ.r.
Merk J. O'Connor
Counsel for Omnipoint Corporation

cc: HoaonbIe Reed Hundt
HoaoraWe J_ QueUo
Honorable AJIdIew B.m.t
Hononhle 1lIdIe1le Chong
HoaoraWe SUIID Ness
R.eaiM IC.-.ey
Dr. Robert Pepper
KJdIleIn Hal
DoDaIdOipe
JQIIIIdwt Cohill, EIq.
Peter TeMula, Esq.

WlIlIH01A:~1:0II211'11!1
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William E. Kennard, Esq.
General Counsel
Federal Communications Commission
1919 M Street, N.W., Room 614-B
Washington, D.C. 20554

Re: Revision of the PCS Block C Auction Rules
PP Docket No. 93-253; GEN Dkt. No. 93-252; GEN Docket No. 90-314
Ex Parte Presentation

Dear Mr. Kennard:

As you know, Omnipoint Corporation is quite concerned that the proposed
extension of the "4901cJ equity exception" for all entrepreneur-applicants will have a
devastating effect on the entrepreneur's band. We have commented on this issue, and
have presented our strong opposition in recent meetings with FCC staff In fact,
Omnipoint is so concerned about this is issue that, regrettably, it is seriously considering
legal action should the Commission go forward with the expansion of the "4901cJ equity
exceptio~" as proposed. Such a legal challenge would likely involve both APA and Fifth
Amendment equal protection claims.

We believe that litigation can be avoided and that viable alternatives exist. As we
noted in oui comments, we believe the Commission should attempt to justify its Block C
rules under a "strict scrutiny" standard. Another alternative that we understand has been
discussed among Commission staffwould permit applicants to tile short-form
applications under the 4901cJ equity exception and participate in the auction. If such a
party were to win a license, however, it would be required to conform its equity structure
to the "25% equity exception" within a reasonable period after grant of the license.
Omnipoint supports this alternative because it would effectively minimiu the substantial
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risk of fronts, but still permit existing 49% deals to proceed. Nor would it delay the
existing timetable for auctions.

In accordance with the Section 1.• l206(a)(1) of the Commission's rules, six copies
of this letter have been submitted this day to the Secretary's Office for inclusion in each
the three above-referenced dockets.

Mark . Tauber
Ron d L. Plesser
Counsel for Omnipoint Corporation

cc: Honorable Reed Hundt
Honorable James Quello
Honorable Andrew Barrett
Honorable Rachelle Chong
Honorable Susan Ness
Ruth Milkman
Rudolfo Baca
Lisa Smith
Jill Luckett
Mary McManus
Regina Keeney
Dr. Robert Pepper
Kathleen Ham
Donald Gips
Catherine Sandoval
Jonathan Cohen
Peter Tenhula
Jackie Chorney
Andrew Sinwell
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