
PIPER cS. MARBURY

Mr. William F. Caton
July 11, 1995
Page 2

In addition, we questioned whether existing deals would really be threatened by
an elimination ofthe 490'" equity option, and whether the record evideooe supports that
existing deals were dependent on the 49% equity option. We indicated that the date of
issuance of licenses, and not the auction dates, should be the Commission's goal, and that
a short delay for reasoned decision making will not harm the Block C licensees,
especially given the high customer "chum" rate in telecommunications.

Finally, we stated that Omnipoint is strongly opposed to the 49% equity option as
proposed, and that it is considering court action should the Commission adopt the
proposed rule.

In accordance with the Commission's rules, I hereby submit one original and one
copy ofthis letter for each of the abovc:-referenced dockets.

Sincerely,

~L4--
Counsel for Omnipoint Corporation

cc: Ruth Milkman



(July II. 1995 Ex Pade prwgtatjon -- PP Dirt. No. 93-253;
GEN Dkt. No. 90-314; GEN Diet. No. 93-252.)

OMNJPOJNT CORPORATION

I. The 49% OptIen Wit Eneoanp The UN OfFn... JJotIl Pn- ad 'ott-AUctiOD

The 4Wo option will undermine the very purposes of the entire entrepleneur's
band. The band was meant for minorities, women and small businesses, but this
rule change only helps large companies.

A single 49% partner can push the applicant to the very liDe ofde facto control.
Rules should deter applicants from going to the very lower limit ofcontrol.

25% equity limit allows the applicant to offset investors' demands for control, and
keeps the band more independent.

The Commission previously determined tbIt it would not be in the public interest
to make the 49% equity exception available to non-minority and male-owned
firms.

49010 Equity Exception was only intended to offset gender and racial
discrimination.

With the 49% exception in place, fronts can be formed at any time. The fact that
the a~on rules will be implemented just days before the short-form date does
not prevent a large COIDpaIJ.y from investing in the applicant durina or after the
auctions close.

R. ~ tIM 49% ~aItyEs...... U......... til. E.....
DeaII Formed Under die Z5% Eq"" E:s:eeptiOD.

Investors in 25% equity deals will wmt "out" in order to obtain an additional 24%
equity. However, the applicant with investors under the 25% option cannot
feasibly transform into a 49% equity structure.

m. TIle Co....... s...... J:....r .J.., tile 4,.4 E41aity
Esception UDder Strict Sendn, or E.......te It.

The proposed rules are only superficially race-neutral. The FNPRM establishes
that the rules were intended to favor minority applicants.



If the Commission is committed to minority preferences, it should make the
required strict scrutiny showing and retain the existing rules. Ifnot, it should
make the necessary chang,es to the rules so that all parties are treated equally.

IV. The Commission Boa Not Need to Expand the 49·~ Option

49% equity deals that have been struck can be re-negotiated. If the Commission
goes to a 25% exception for all. parties with existing deals can renegotiate.

Existing minority deals are put in jeopardy as investors seek new deals. In effect,
the extension to all applicants negates the advantage that minorities had to
counteract the access to c;!pital problems caused by racism. sexism.

V. De Co oa Slioaid Set die Short·Form rtlJDC Dtlte To
Permit EIlo TI.e For Apple.." To Abtorb Ally Rale
ChaD._ and Avoid LetI" ChaJlleales.

With no final roles expected until mid-July, the July 28 short-form date is
patently unreasonable.

Some parties will have had one year to negotiate for the 49'4 option, partnering
with many of the investors interested in pre-auction strategies. To allow other
applicant only a few day!!, after other parties have bad one year, is grossly unequal
treatment.

The fact that these two &lOups are divided on the basis ofrace and/or gender, and
that the Commission intmds this result. makes the plan constitutionally suspect.
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(JWy 11. 1995 Ex Parte frAcntatiOQ - PP Diet. No. 93-253;
GEN Dkt. No. 90-314; GEN Dkt. No. 93-252.)

OMNIPOINT CORPORATION

I. The 49-/. Option WiD Encounle TlIe Use Of FroDtI Both Pre- aDd Post-AudioD

The 490/0 option will undennine the very purposes of the entire entrepreneur's
band. The band was meant for minorities, women and small businesses, but this
rule change only helps large companies

A single 49% partner can push the applicant to the very line ofde facto control.
Rules should deter applicants from going to the very lower limit ofcontrol.

25% equity limit allows the applicant to offset investors' demands for control, and
keeps the band more independent

The Commission previousl.y determined that it would not be in the public interest
to make the 490/0 equity exception available to non-minority and male-owned
firms.

49% Equity Exception WWI only intended to offset gender and racial
discrimination

With the 49010 exception in pllcet fronts can be formed at any time. The fact that
the auction rules will be implemented just days before the short-form date does
not prevent a large company from investing in the applicant during or after the
auctions close.

II. EDeadiaI the 49% Eftlllty Exeep" U.de..... tile Emtbll
))eaII Forllled U.der tile 1so4 Eqaity Exception.

Investors in 25% equity deals will want "out" in order to obtain an additional 24%
equity. However, the applicant with investors under the 25% option C8IUlot
feasibly transform into a 49% equity structure.

m. The COID....loa Should Eitller ~r.ttIfy tile 4'°/. Equity
Exception Under Striet ScratiDy or ElimiDate It.

The proposed rules are only superficially race-neutral. The FNPRM establishes
that the rules were intended to favor minority applicants.



Ifthe Commission is committed to minority preferences, it should make the
required strict scrutiny sho·wing and retain the existing rules. Ifno~ it should
make the necessary chang.~s to the rules so that all parties are treated equally.

IV. The ComminiGD Does Not Needl to Expaad the 49-/0 OptiOD

49010 equity deaJs that hav.: been struck can be re-negotiated. Ifthe Commission
goes to a 25% exception fhr all, parties with existing deals can renegotiate.

Existing minority deals lU'l~ put in jeoperdy as investors seek new deals. In effect,
the extension to all applicants negates the advantage that minorities had to
counteract the access to cepital problems caused by racism, sexism.

V. ne Co....ioa SIIoald Set tit., Short-FonD 'DiD, Date To
P.nalt Eaou'" Ti.- For Appllcaatl To Absorb ADy Rule
CIIa... aad Avoid LepJ CllaDeDps.

With no final roles expected until mid-July, the July 28 short-form date is
patently unreasonable.

Some plJ'ties will have bad one yeu to negotiate for the 49% option, partnering
with many of the investors interested in pre-auction strategies. To allow other
applicant only a few days. after other parties have had one year, is grossly mequal
treatment.

The fact that these two 1fOup8 are divided on the basis of I'KC and/or aender, and
that the Commission intends this result, makes the plan constitutionally suspect.
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PIPER & MARBURY

DOCKET FILE COpy ORIGiNAL
EX PARTE OR LATE FILED

WAlT!:R'5 DIRECT DIAL
202) ea '-<547 I

L.L P

1200 NINETEENTH STREET. N.W.

WASHINGT':>N. D.C 2003e-2430

202·8e I -:HlOO

,,",IX: 202-223-20815

BALTIMO"E

NEW YO,.I<

l"HILADELI'H'A

LONDON

EASTON. MD

July 14, 1995

RECEIVED

JUl 14 t9t5'
HAND DELIVER

Mr. William F. Caton
Acting Secretary
Federal Comnumications CommissiolJ,
1919 M Street, N.W.
Room 222
Wasl-Jngton, D.C. 20554

Re: PP Docket No.£253: GEN Dirt. No. 90-314; GEN Dtt. No. 93-252
Ex Parte Pn;¥ntltiQn

Dear Mr. Caton:

Pursuant to Section 1.1206 of the Commission's Rul~ this letter is to advise you
that Mark Tauber, of Piper &. Marbury L.L.P., and I had a telephone conference call with
Lisa Smith. Legal Advisor to Commiaioner Bmmt. During the call, we discussed
Omnipoint's position on the issues raised by the Further Notice ofProposed Rulemaking,
released June 23. 1995. as articulated in Omnipoint's comments filed in the above
referenced dockets on July 7. 1995. We also expressed our view that large, non-qualified
entities could establish "front" applicants with the proposed expansion of the "49% equity
exception," despite the Commission's affiliation rules and audit procedures. which would
threaten the very purpose of the Entrepreneur's Band.

We expressed our support for the alternative to the proposed extension of the
"490A» equity exception" that would permit applicants to enter the auction under the "49%
equity exception" but then require any auction winners to conform to the "25% equity
exception" within a set period of time: after the auction. As another alternative to the
"49% equity option" available to all entrepreneurs, we proposed to Ms. Smith that the
Commission permit all applicants to qualify only under the "25% equity option." but
allow minority- and women-owned applicants to offer options ofan additional 24% to
large non-qualifying investors. The Commission could then proceed with the auction and

No. of Copies r8C'd._O_~_;-_
UstABCOE
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concurrently make the showing necessary to meet the "strict scrutiny" standard; once that
showing has been made, the 24% option could be exercised. In this way, existing deals
would not be materially jeopardized.

In accordance with the Commission's Nles, I hereby submit one original and five
copie..s of this letter, for inclusion in eac~h of the above-referenced dockets.

Sincerely,

1&J~(J~.....-..
Mark 1. O'~~or
Counsel for Omnipoint Corporation

cc: Lisa Smith
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WRITER'S DIRECT DIAL
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July 6, 1995

HAND DELIYER

'. ~'I .. ~ ".~
. I

EX PARTE OR LATE FILED

BALTIMORE

NEW YOR~

PHILADELPHIA

LONDON

EASTON "0

RECEIVED

l"JUll6~.

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washington, D.C. 20554

Re: PP Docket No. 93-253 -- Block C Auction Rules
Ex Parte presentations,

Dear Mr. Caton:

Pursuant to Section 1.1206 of the Commission's Rules, this letter is to advise you
that Douglas Smith, ofOmnipoint Corporation, Mark Tauber and Ronald Plesser, of
Piper & Marbury L.L.P., and I met today with Mary McManus, Legal Advisor to
Commissioner Ness. At the meeting, we discussed Omnipoint's position on the issues
raised by the Further Notice ofProposed Rulemaking, released June 23, 1995, in the
above-referenced docket. Specifically, we discussed Omnipoint's concern that the
proposed extension of the "49% equity exception" to all entrepreneur-applicants will
adversely affect entrepreneurs attempting to organize \D1der the "25% equity exception,"
and increase the likelihood of "front" applicants. Further, Omnipoint discussed the need
for all entrepreneurs to have a reasonable amount of time to react to the final rules before
the short-form applications are due. Finally, we provided Ms. McManus with date
stamped copies of two ex parte letters Omnipoint filed on June 21 and June 22, 1995 in
the above-referenced docket.

~,otGC':\ies rec'd Od-(
Ust Aac0 E -------!.._-
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In addition, Ronald Plesser briefly met with James Casserly, Senior Legal Advisor
ot Commissioner Ness, and summarized the same arguments Omnipoint presented to Ms.
McManus.

In accordance with the Commission's rules, I hereby submit one original and one
copy of this letter.

Sincerely,

~t1i..~ _
Mark J. O'Connor
Counsel for Omnipoint Corporation

cc: James Casserly
Mary McManus



PIPEH & MARBURY EXPARTEOALATEFILED
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WRfTE:R'S DIRECT DIAL
202) ee 1·15,47'

1200 NINETEENTH STREET, N.W,

WASHINGTON. D, C ZOo.3e-Z430

202'615 f ·3900
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July 6, 1995

BAl.TIMORE

NEW YORK

PHILAOE:LPH,A

LONOON

EASTON, MO

HAND DELIVER

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washington, D.C. 20554

RECEIVED
FJUL[6~,_

~18Al.~_
OIFItEOFSECRET~

Re: PP Docket No. 93-253 .- Block C Auction Rules
Ex Parte Presentation

Dear Mr. Caton:

Pursuant to Section 1.1206 of the Commission's Rules, this letter is to advise you
that Douglas Smith, of Omnipoint Corporation, Mark Tauber and Ronald Plesser, of
Piper & Marbury L.L.P., and I met yesterday evening with Jill Luckett, Special Advisor
to Commissioner Chong. At the meeting, we discussed Omnipoint's position on the
issues raised by the Further Notice ofProposed Rulemak.ing, released June 23, 1995, in
the above-referenced docket Specifically, we discussed Omnipoint's concern that the
proposed extension of the "49% equit)· exception" to all entrepreneur-applicants will
adversely affect entrepreneurs attempting to organize under the "25% equity exception,"
and increase the likelihood of"front" applicants. Further, Omnipoint discussed the need
for all entrepreneurs to have a reasonable amount of time to react to the final rules before
the short-form applications are due. Finally, we provided Ms. Luckett with date-stamped
copies oftwo ex parte letters Omnipoint filed on June 21 and June 22, 1995 in the above
referenced docket.

.__._------
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Because the meeting ended after the Secretary's Office had closed, I am
submitting this letter today. In accordance with the Commission's rules, I hereby submit
one original and one copy of this letter.

Sincerely.

L'LtJk...
Mark 1. O'Connor
Counsel for Omnipoint Corporation

cc: Jill Luckett



P1PER & MARBURY

EX PARTE OR LATE FILED

OOOkET FilE COPY ORIGINAL

L.L.P.

'200 H'N~ENTH STAEf:T, N,W.

WASHINGTON, D,C. 2003e-2430
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F'.\)(: Z02-223-zoae

WN1'ER's DIMCT NUMBER
(2021 aa I-eA7 I

FAX: (202) 88 I -3882

J1l1Ile 22, 1995

HAND PELIVER

William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street. N.W.
Room 222
Washington, D.C. 20554

Re: Omnipoint Corporation
Ex Parte pswntarion; PP Docket No· 93-253

Dear Mr. Caton:

I!IALTIMO'U:

NEW YORK

..Hfl.ACEL..HIA

LONDON

EASTON, ,",,0

RECEIVI=O....
~...

In conformity with section 1.1206(a) of the Commission's Rules, enclosed please
find two copies ofan ex parte presentation to be submitted for inclusion in the above
referenced. docket.

Should you have any question.'l concerning this matter, please contact the
undersigned directly.

Sincerely,

Imjo
Enclosures

Counsel for Omnipoint corporati0C:7±

No. of CapieI rec'd )
UstA8COE
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June 22. 1995

.AL.T/MOIU

N~W '1'0"1<

I"WILADI:L'H'A

tASTON

LONDON

RECEIVED

-.
~--

William E. I<ennanL Esq.
General Counsel
Federal Communications ColJllD.iuion
1919 M Street, N.W.• Room 614-B
Washington., D.C. 20554

Re: Revision of the PeS Block C Audion Rules
pp Doskct No. 93-2'3: Ex Parte PrcMntatjoD

Dear Mr. Kennard:

Omnipoint Corporation hereby replies to the letten recently submitted to the
Commission concemina the Block C auction rules. As discuued in detail below,
Omnipoint generally agrees that, ifcbanaes are to be made, it will better serve all
entrepreneurs to raise the preferences available to small businesses to levels previously
otfered only to minority aDd womco.c)wned applicants, with the exception ofan
extension of the "49% option" to all small businesses. It abo aarees that the public
interest would be better served with a full notice. comment, and reply comment procedure
to address these very complicated issues facing the Commission.

First, Omnipoint opposes the simple extension oftbe option aIlowiDa large
companies to own 49% ofan applicant. 47 C.F.R. § 24.709(b)(4), to all small business
entrepleneurs, as suggested in some recent ex parte letters to the Commission. l While

LeUer ftom Roy M. HuImdorf. Pruideat, Cook Inlet~ Inc., to The HaaorIble a.d E.
Hundt, P.P. Dkt., No. 93-253, at 2 (tiled JUDe 14, 1995); LetW ftom Shlrrit Mmbal1 oftht
Mlnball Company to The HOilonblt Reed E Hundt, P,P. Db., No. 93-253, at 1 (tiled Iunt 1~.
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Page 2:

such a change may seem at first glance to be similar to extending the 25% discounts and
better interest tenns to all applicants, Omnipoint believes that, in fact, it will radically
disturb the negotiating rules that prospective entrepreneur entities have worked under for
the past year, and disempower all entrepreneurs.

The so-called "49% option" was first developed in the Fifth Report yd Order
because the record demonstrated that "women and minorities have especially acute
problems in obtaining fmancina." Fifth Rcpxtand 0nIcr, 9 FCC Red. 5532,5602
(1994). The record did not support the extension of those same benefits to all small
business entrepreneurs. Since the rule was adopted. the only sipificsnt event bas been
the Supreme Couces decision in Admnd Cooltructm.lnc. v. Pg. 1995 WI.. 347345
(dec. June 12, 1995), which cast doubt on the Commission's roles benefiting minorities.
The record does not suggest now, any more than it did at the time the Fifth R,cport and
0I:dc.t was released. that the "49010 option" must be extended to all small business
applicants.

Further, as a practical matter, the fact that every entrepreneur could offer the "490,4
option" to large compenies meaau that the large companies will require that, as a
minimum condition to enter the negotiation procesJ, applicants offer them 490.4 equity,
plus additional riibts (such as operating control, brand name, puts, royalties, etc.). In
contrast, the existing "25% maximum option" bas allowed applicants to maintain
substantial control over their own companies by balancing the interests ofthree 25% non
entrepreneur owners, without the imposition ofa dominant 49010 owner. This result was
intended by the Nles: "the 2~% limitation on equity investment interest will serve as a
safeguard that the very Iarae entities who are excluded from bidding in these blocks do
not, through their investments in qualified firms. circumvent the ifOss revenue/total asset
caps." fi1lb Bcpmt and Ordc;r. 9 FCC Red. 5532. 5601-02 (1994). That safeguard will
be: lost ifall small business applicants have a 49% equity exception to the attribution
rules. The negotiating leverage will shift entirely in favor oftbe large entities.

Applying a 490/0 option to all small business applicants would deliver to big
investors the ultimate negotiating tool with entrepreneurs. Regardless of the

(F00bt0. contilrwdfro". P"""o"" pap)
199'); Letter &om Shelley L. Spencer of AirUnk to Reed E. Hundt, P.P. DItt. No. 93-253, at 1
(filed June 16. 199~).

WASH01A:451",:1 :0II22IIiII5
2127&-15
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Commission's rules apinst "fronts," the big investor contributina the prepondcrence of
the capital for the applicant will want to control 118 much of the company operations as i,
leplly possible, tbmuP complex fD8II8IeIDeIlt apeements, put riahts, royalty
8l'I'8IlgemeDts, investor veto ripts, and de facto constraints on sales after the laple of the
five yell' anti-traftickina restriction. Undoubtedly, some will actually force conditions on
applicants that step well into the gray lIft'IS reprdina the limit ofcontrol, as defined by
the FCC. While we appreciate that the FCC will review issues ofcontrol on acae-by
cue basis after the auctions, rules that fortify eDtIepreneur coll1rOl from the outlet would
benefit the objective ofCIUIUring a diversity oflicensees, and perticipation for minorities,
women and small businesIcs. In contrut, a 49% option for all small businesses would
only benefit the big investors, as applicants would be forced to meet the market's lowest
common denominator. compromise on control issues, and flirt with the very limit of the
law in order to attract available investors.

Minority or women-owned entities that have alrady structured their plaDs hued
on the "49% option" would not be materially harmed if required to comply only with a
"25% option," while leaving all other arnmgements iDtIIct A cbanae from 49% to 25%
for the large investor does not atfect the non-equity provisions ofexisting apeements
with them, such 118 btud-1II1DC agreements, put riFts, roamilll 8I'l'8IlIements. etc. In
fact, if the 49% option is extended to all small businesses, large investors are more apt to
break their deals with minority and women applicants to search even more favorable
terms among a laraer pool ofpotential applicants.

With the "25% muimum option," any lup entities that wanted l11IUIement
ripts could still neaotiate with any enll.....either beb'e or after the auction. The
key difference is that the entIepteneUr will likely have two other l...e investors, each
with 25% equity. that will have to be convinced that the term8 are fair and in accordance
with the Commission's rules.

&cond, Onmipoint wishes to empbuia that tbeIe are hiablY complica1ed iaues;
cutting comers on the rutcmMinl proccu, for OQIIlple, shorteDiq the pubHc comment
period or elimjnatina reply comments, will redound to no ooe's benefit As National
Telecom pointed out. the desipatcd entity commUDity can survive one, but perbaps only
one, more rulem*ina proceas to telQlvo 1bIIe issues. Omnipoint aenerallY concurs with
Central Alabama Partnership and Mobile Tri-S... ("Central Alablman

) that an
expedited but not an "emergency" rulemaking is the right path. The potential ten days

___1A:41141:1:01I22III
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that mipt be saved are not worth the risk ofa court declaring that there was no
emergency.

Third, Omnipoint diJaarees with the sugpstioo ofCentral Alabama that the
comments should be limited to only specific propoIIIs aDd to ten p88es. The
en1l'epreneW"s rules are staueriDIlY complex alre8dy, to propose sipificant chanaes win
only raille even more questions and ambiguities. Most applicants have only fOCUled on
the rules that applied to their status; if suddenly they are subject to rules that previously
never applied to them they will need time to react aod a reasonable number ofPlIes to
respond. Ifa page limit is instituted, 25 pages for comments would be reasonable.

In accordance with the Section 1.1206(8)(1) of tile Commission's rules, two copies
ofthis letter have been submitted this day to the Secretary's Office for inclusion in the
above-referenced docket.

Sincerely,

~c1(Jt!1,
Mark J.l{uber
Mark J. O'CODIlOf
Counsel for DmDipoint Corporation

cc: Honorable ReId Hundt
Hemorable J..QueUo
Honorable ADtnw Barrett
HoaoralM lbcbeIle Chong
HODDI'IbIe Su.l Ness
Rep.Keeaey
Dr. Robert Pepper
Kathleen Ham
DcmIIdOips
Catherine Sandoval
JoDldwn Cohea, Esq.
Peter Tenhula, Esq.

WAIH01A:4I1"':1:0II22III
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L.L.P

1200 NI:'lEn:ENTH STREET, N.W.
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202·ee, -·JaOO
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DOCKET FiLE COpy ORIGINAL

f1ALTI MO" E

NEW YORK

PHILADELPHIA

LONOON

EASTON. MO

WAI'IV"s DlA£CT NUMB!:A
12021 ••• -8471

FAX: (202) 15ft '-31582

June 21, 1995

HAND DELIVER

William F. Caton
Acting Secretary
Federal CommUDications Commission
1919 M Street, N.W.
Room 222
Washington, D.C. 20S54

Re: Omnipoint Corporation
Ex Parte pmerw;m. PP Docket No. 93-253

Dear Mr. Caton:

-
RECeIVED

JUN 21 f995

In confonnity with section 1.1:206(a) of the Commission's Rules, enclosed please
find two copies ofan ex parte presentation to be submitted for inclusion in the above
referenced docket.

Should you have any questions concerning this matter, please contact the
undersigned directly.

Sincerely,

~~Z-
Counsel for Omnipoint Corporation

Imjo
Enclosures

No. or Copies rec'd 0 J,I
UltABCDE
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June 21. 199'S

8ALTIMO'-E

NEW YORK

I'HILAOELI'H II'

EASTON

LONOON

RECEIVED

JUN 21 1995
William E. Kennard, Esq.
GeDeral COUDle}

Federal Communications Commiuion
1919 M Street, N.W., Room 614-8
Washington, D.C. 20554

Re: pes Block C Auction & the At"-¥' Decision
pp IlqtVt No. 93-253: Ex Parte PI mdJ)D

Dear Mr. Kennard:

Omnipoint Corporation apees with several commmtersl that a further
ruIemakinI is the only real altemltive for raolviaa the complic.red issues that Adewy,i
0JWmst0s1 hM;. y. P ., 1995 WI.. 3473S (dec. June 12, 1995) ("A"-'") has created.
Perhaps even more ilDporgDt!y, as NatioDII Telecom I'ClCOIDIDeIIde a period of
adjustment sublequeDt to the release of the revised rules is essential to permit all
prospective applicants to reneaotiate with investors.

The A....ddecision, releuedjust three days before the June 15 short-fonn
deadline, bas left the Commission with very difficult options to be resolved in short

LeCIIr hID Eliot 1. ar-waId, .aaraey for C....... A...... ,...._ L.P. lJ21Dd Mobile
Tri-~ L.P. 130, to WiIHIm F. Calla, pp DItt. No. 93-253 (ftJId June 16, 1995); LeaIr ftom
Elior J. GrwIIlWllid, -.nty for C.-al A........-.... L.P. 132 IDd Mobile Tri-stares
L.P. 130, to Win_ F. CIfm, PP ott. No. 93-253 (filed 1.. 19, 1995); lAIeIr hlIIIlec1c E.
Robinlon. PreaicMld ofNIIioDaI Tellcom, to RIIiDa~, pp ott. No. 93-253 (flIed June
16, 1995); lAtIIIr fiom SlMrrie MlnbaJI, on beWfof1be Mmball Com:pay, to the Honorable
Reed Hundt. pp DIrt. No. 93-253 (filed June 16 199~).
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order. After reviewina the Adereqd decision and the Commission's record, it now seems
that there is no choice but for the Commission to proceed on a ptItb that involves a further
notice ofpropoled rulemlkina. with adeqU8te opportunity for public comment, on how
best to proceed. Without such a process, a Commission decision made on the current
rea>rd will UDdoubteclIy mult in appellate comt challenges that will add exponentially to
the delay for Block C entrepreneurs.

Absent a rulemakinI to supplement the existing record, it appears that the
Commission hu three options available to it, eech ofwhich preIeI1ts intolerable risks for
all entrepreneurs. First, the Commission could simply 10 aheId with its cuneot auction
rules claimina they will meet the new strict 9ClUtiny criteria. This alternative would be
very risky in lip.t ofAderrct (puticularly its recognition of "forward looking"
consequences) and the fact that the Commiuion justified its minority prefeJeDCCS under
the intermediate scrutiIly st8Ddards set forth in MIIm Bmeskr-' Inc. y. fCC, 497 U.S.
547 (1990).2 Second, the Commission could completely strip the minority preferences
out ofthc auction ruIes.3 However, without public comment 00 the record, the choice of
this option U oppoted to others may itselfbe subject to judicial cballenge, since it
appears inconsistent with the auction statute.4 Third. the Commission could find on its
own reconsideration that all entrepnmelU'S are qualified for the same preferences that were
formerly reserved for minorities. This alternative not only raises the same issues as the
prior optio~ it radically chima" the nature oftile Entrepreneur-BInd auction, it
undermines the extensive rulemakina proceaa bepn in September, 1993, and it is
contrary to the Commission's basic notice IDd comment rulemakina procedure. The
status ofwomen appIicaIlts UDder the lat two options, whose pretaences are not
immediately threatened by the Aderpd holding, and the statutory mandate to promote

2

3

4

s= d' r $ wi 0 , • 9 FCC Red. 2341. 2391. 1219 (1994); ..... FCC. "OppoIitiOl1 to
P.IDIqeDcy McJtion filI'Stay:' .10· 12. I ' It m 2 n6w <:Ala v. FCC. c.e No. 9'·IOt,
(D.C. Cir. Fetn.y 17, 1995) (FCC ..... to the D.C. Circuit thIt intermediate scnJtiny applies
to na-c:OIlICious Block C auction rules).

Under this option. the cell. eligibility rules may also have to be modified. 47 C.F.R. §
24.2(M(d)(2)(il).

47 U.S.C. § 309QX4XC) (Commilaion is dNtecl to promote economic opportunity for
"businesses owned by members ofminority groups. ").

\NAIH01A:......:1:08121118
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economic opportuDities for women further complicate matters. Ultimately, the problem
with e8Ch oftheIe optioaa is that it fails to reconcile the balance of interests developed
over the coune of the .-st year and one-half; no siDlle dramatic shift in the rules
accomplishes the careful balance the Commission intended.

Omnipoint believes that the status of the rules must first be resolved in a
traditional public notice and comment ndemMinl. and then prospective applicants should
have a rcuonable amount oftime to review their elilibility options, neaotiate with
potential investors UDder the new rules, and prew-e their applications in the face ofthe
new competitive ptayma field. The COIDIDisaioIl's stIIed intent to announce a short-form
filina date this week, prior to the resolution of the iuues railed by Admnd exacerbates
the uncertainty IIDODI entJepnmeur-bad applicmrts. Further, it is questionable how any
applicant could plan its short-form applications when it seems inevitable that there will be
new roles for the auction affecting elilibility, affiliation standards, ownership
percentages, bid discoUDts, payment terms. as well as bidding strategy, consortium, and
partnering decisions.

Any c.... to the elilPbility and ptefel'ence rules cblDae the market economic
dynamic under which aJlapplicants and investors have openltcd and neaotiated. For
example. investmeDts have been made, aDd opportunities foregone, on the fact that the
attribution exception oftile "49% option" applied to some but not all applicants. Ifthe
Commission now chqes the "49'.4 option" in either diJection it will have a profound
effect on the pcticq.ms and the nature oftile eDti.re Entrqnncur's-Band auction.
Eligible participats haw heal forced to DeIOti* UDder one set ofrules for nearly 21
months. After the reviled rules are in place, there must be some reasonable period for
participents to adjust to the chances.

A notice ofpropoeed rulemakinl with comments and reply comments is the best
way for the CommiuioD to lay a proper record for whatever course it ultimately decides
on. This will make all potential applicants more certain of the validity ofthe Block C
license allocation scheme.

WI'IH01A:.....:1 :01121115
21278-1
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In accorctmce with tbe Section 1.1206(aXI) of the Commi.ion's rules, two copies
oftIUs letter have been submitted this day to the Commission's Secretary's Office for
inclusion in the above-referenced docket.

Sincerely,

~/tJ~._
MIdtJ.i1.
MIlk ]. O'COIIDOI'
Counsel for Omnipoint Corpcmltion

cc: Hoaonble a.t HlIIldt
HODOIIIbIe J_ Quello
Honorable AIIdIew Barrett
HonoraIJIe Ilechelle Chong
HoaorIIWc SUIID Ness

a..-~
Dr. RoIJert Pepper
K....'.IIlHam
DoDIIdOipl
J~ Cobin, EIq.
Peter Tenhula, Esq.

WitlIH01A:....-:1:OII2'..
21271-1
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William E. Kennard, Esq.
General Counsel
Federal Communications Commission
1919 M Street, N.W" Room 614-B
Washington, D.C. 20554

Re: Revision of the PCS Block C Auction Rules
PP Docket No. 93-253; GEN DIet. No. 93-252; GEN Docket No. 90-314
Ex Parte Presentation

Dear Mr. Kennard:

As you know, Omnipoint Corporation is quite concerned that the proposed
extension of the "490,/0 equity exception" for all entrepreneur-applicants will have a
devastating effect on the entrepreneur's band. We have commented on this issue, and
have presented our strong opposition in recent meetings with FCC staff. In fact,
Omnipoint is so concerned about this is issue that, regrettably, it is seriously considering
legal action should the Commission go forward with the expansion ofthe "490/0 equity
exceptio~" as proposed. Such a legal challenge would likely involve both APA and Fifth
Amendment equal protection claims.

We believe that litigation can be avoided and that viable alternatives exist. As we
noted in our comments, we believe the Commission should attempt to justify its Block C
rules under a "strict scrutiny" standard. Another alternative that we understand has been
discussed among Commission staffwould permit applicants to file short-form
applications under the 490,/0 equity exception and participate in the auction. If such a
party were to win a license, however, it would be required to conform its equity structure
to the "25% equity exception" within a reasonable period after grant of the license.
Omnipoint supports this alternative because it would effectively minimize the substantial
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risk of fronts, but still permit existing 49% deals to proceed. Nor would it delay the
existing timetable for auctions.

In accordance with the Section l.1206(a)(l) of the Commission's rules, six copies
of this letter have been submitted this day to the Secretary's Office for inclusion in each
the three above-referenced dockets.

/ Si ~

/PMark .Tauber --t Ro d L. Plesser
Counsel for Omnipoint Corporation

cc: Honorable Reed Hundt
Honorable James Quello
Honorable Andrew Barrett
Honorable Rachelle Chong
Honorable Susan Ness
Ruth Milkman
Rudolfo Baca
Lisa Smith
Jill Luckett
Mary McManus
Regina Keeney
Dr. Robert Pepper
Kathleen Ham
Donald Gips
Catherine Sandoval
Jonathan Cohen
Peter Tenhula
Jackie Chorney
Andrew Sinwell
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