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StJllllARy

Contrary to the carrier's contention, the Commission's

Section 214 determination here is not limited to cost-recovery

considerations. In fact, making the Section 214 determination that the

public interest ~requires" proposed facilities or services includes a

consideration of many other factors, including the economic and

competitive considerations set forth in Apollo's Petition to Deny.

with respect to earlier-authorized ~experimental" VOD and NVOD

offerings by GTE Service Corp., the carrier does not dispute that the

intended experimentation was completed, that the current use of 39

channels for 20 PPV movie purchases per day is a wasteful use of

bandwidth, that the Center Screen offering is commercially irrational,

and that its perpetuation simply precludes Cerritos subscribers'

obtaining other available cable programming. Instead, the carrier

simply argues that current service offerings by its affiliate, and any

limitations of its prior Section 214 authority, are irrelevant.

In response to Apollo objections to enlarged Section 214

authority, GTE Telephone fails to rebut the inconsistency of its

application with non-compete provisions in agreements which governed

the Cerritos project, and concedes that its affiliate lacks the

franchise authority to offer broader cable services in the community,

Moreover, contenting itself with reasons not to deny its application,

the carrier fails to show that termination of the failed Center Screen

service -- already twice ordered by the Commission -- is reason for a

grant here, or that the bandwidth involved would ~lie fallow" in the

absence of a carrier determination to make it so.
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For Section 214 Authority to provide )
video channel service to an affiliate )
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To: Chief, Common Carrier Bureau

PBT:IT:ION TO DIllY

Apollo CableVision, Inc. ("Apollo"), by its attorneys and

pursuant to Section 1.45(b) of the Commission's Rules, submits

herewith its response to the "Reply Comments of GTE California

Incorporated in Opposition to Petition to Deny," filed herein

September 25, 1995 ("Opposition") ..Y

:I. The Commissionls Public :Interest Deter.mination Here
:Is Not L~ited To COlt-Recovery Conliderations

In its Petition (p. 4), Apollo noted the statutorily-

prescribed finding the Commission must make before granting any

Section 214 application: "that the present or future public

convenience and necessity require or~ require the

construction and operation" of the facilities involved. 47

1/ In footnote 1 to its Opposition, GTE Telephone assets, with its usual
measure of hyperbole, that Apollo should not be permitted to reply to the
carrier's pleading. That contention, however, is at once unsupported and
silly. Apollo's motion was just that -- a motion permitted under the Rules
and timely filed. Section 1.45(a) permits opposition pleadings, while
Section 1.45(b) permits reply by U[t]he person who filed the original
pleading. u There is nothing elsewhere in the Rules, including Sections
1.741-1.763, which limits Section 1.45's applicability here.



U.S.C. § 214(a) (emphasis added). In its Opposition, GTE

Telephone contends that the statutory standard is principally

intended to protect ratepayers against imprudent equipment

investment by carriers; a grant of this application, combined

with the related tariffs now under investigation, would assure

GTE Telephone's recoupment of its investment in the Cerritos

facilities, thus avoiding a "negative impact" on telephone

ratepayers. (Opposition, pp. 7-8.)

One hardly knows where to begin. First, that the public

interest determination required by Section 214 encompasses more

than recovery-of-investment considerations has been clear for

decades. ~~, Carter Mountain Transmission Corp. v. FCC,

321 F.2d 359 (D.C. Cir. 1963), cert. denied, 375 u.S. 951 (1963);

General Tel. Co. of the Southwest v. United States, 449 F.2d 846

(4th Cir. 1971). The use to which the facilities will be put by

GTE Service Corp., the consistency of that use with prior

Commission-approved contract relationships among Apollo and the

carrier and its affiliate, the anticompetitive effects on Apollo

of the facilities usage proposed, and the relationship of the

proposed facilities use to local cable franchise requirements,

are all matters appropriate for consideration in the statutory

determination required.

Second, GTE Telephone's investment in the Cerritos system

has already been the subject of prior Section 214 deliberations

by the Commission. In granting GTE Telephone its initial

certificate authority, the Bureau made clear what the carrier

affirmatively agreed to at the time: that the entirety of its
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Cerritos investment was outside the sphere of its regulated

activities, and was at risk.

Our intention is to assure that any short-fall
in recovery of General's investment will be
borne by its stockholders.

General Telephone Company of California, 3 F.C.C. Rcd. 2317, 2323

(1988).

Third, that the carrier has filed tariffs with respect to

Cerritos -- ones the carrier filed pursuant to a court stay, and

for which it had no Section 214 authority at the time -- is of no

decisional consequence here. The Commission has not yet

concluded its investigation of those tariffs, and has not yet

determined how much, if any, of GTE Telephone's Cerritos

investment will be recouped from telephone ratepayers. To the

extent ratepayer protection against any imprudent GTE Telephone

investment in Cerritos is to be considered at all, it will in

fact be determined in the tariff proceedings.

This is not a circumstance where the carrier and the

customer have an arms-length relationship; they are commonly

owned, and in Cerritos, function in a well-documented coordinated

manner. The carrier/affiliate relationship has direct economic

and competitive impact on Apollo. And there are clear danger

signals -- carrier efforts to preserve GTE Service Crop.'s

presence on the system for a service which ggenerates revenue

less than 5% of costs -- that the agreement is anticompetitive in

nature. There are unique circumstances here which make inquiring

into the affiliate/customer's use of the service necessary in

judging the propriety of the carrier authority requested.
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xx. QTB Has Pailed To JUstify A Continuation
Of Ixistina Services

In its Petition (pp. 7-9), Apollo showed that GTE Telephone

was authorized to provide bandwidth use to its affiliate only for

"experimental" VOD and NVOD services, that GTE Service Corp. 's

"experimentation" has been concluded, and that the Commission

sought to terminate those activities as long ago as Fall of 1993.

Apollo further argued that a construction of GTE Service Corp. 's

Center Screen service -- a pay-per-view movie offering which,

among other things, makes llQ use of 7 channels, and only

promotional use of 4 more is a wasteful use of bandwidth which

precludes other cable programming desired by Cerritos residents.

(Petition, pp. 9-11.) Finally, Apollo showed the commercial

irrationality of Center Screen service, since it generates

revenues less than 5% of the costs involved. (Petition, p. 10.)

Importantly, GTE Telephone does not contend that its

"experiments" are not concluded, it does not dispute any of

Apollo's facts on the current utilization of its affiliate'S

channels, and does llQt challenge the desirability of cable

programming which continuing the Center Services service would

preclude. Neither is there any explanation of the economic

irrationality of the GTE Service Corp. Center Screen offering.

Instead, the carrier argues that Apollo's positions on

prior GTE Telephone Section 214 authority, and on prior GTE

Service Corp. services, are essentially irrelevant (Opposition

pp. 5-7):
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[T]he instant application is llQt a "request
to perpetuate Service Corp.'s current
services", but simply a request that GTECA be
permitted to make use of its facilities [to]
continue the provision of video channel
service.

(Opposition, p.?) Thus, it is now apparent that the carrier

seeks certificate authority to provide facilities use to its

affiliate llQt restricted to "experimental" VOD and NVOD offerings

to Cerritos subscribers for, in other words, any service GTE

Service Corp may choose to offer.

The difference is significant in applying Section 214

standards here. For the carrier in these circumstances cannot

simply rely on its already providing a prior authorized service;

whatever public interest finding was made earlier was limited to

VOD and NVOD services. Instead, GTE Telephone bears the burden

of demonstrating for the first time that the enlarged activities

for which authority is now requested are "required" by the public

interest. And it has not done so.

xxx. The Carrier Ha. Pailed To o.mon.trate A
Public Xntere.t Ba.i. Por Granting Authority
Por Uplimited Service To Xt. Affiliate

To the extent the captioned application seeks an unlimited

ability to provide service to GTE Service Corp., Apollo argued

the public interest would be disserved in at least two respects:

(1) it would enable a service conflicting with non-competition

agreements between Apollo and the carrier's affiliate (part of

overall contract arrangements among Apollo, GTE Telephone and GTE

Service Corp. for Cerritos cable service approved by the
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Commission); and (2) it would allow GTE Service Corp. to provide

services for which the City of Cerritos had not granted, and by

contract could not award, franchise authority.

12-14.)

(Petition, pp.

A. The incon.i.tency of the reque.ted authority
with the partie.' contract. i. uprebutted

As to the non-compete clause between Apollo and GTE

Service Corp., the carrier does not dispute Apollo's reading of

the agreement involved. Instead, it is stated that such contract

matters are appropriate for the courts, not the Commission.

(Opposition, p. 12.) And there follows the seemingly inevitable

pleading charge of Apollo disingenuity -- this time, by trying to

induce the Commission to "prejudge the outcome" of Apollo's civil

suit.

In fact, Apollo asks the Commission to "prejudge"

nothing. The courts will decide whether, as a predicate for

civil damages, GTE Service Corp. breached its obligations to

Apollo. To the extent the Apollo/GTE Service Corp. agreement was

part of a series of interrelated contracts induced by the

carrier, the Commission, in determining whether to grant the

carrier's request for regulatory approval, is not only privileged

but required to take concerted, anticompetitive actions by the

carrier and its affiliate into account.

Concerning the Apollo/GTE Telephone contract, the carrier

first asserts that a proviso in the non-compete clause -- which

the carrier excoriates Apollo for "omitting" -- permits GTE

Telephone to allow GTE Service Corp. to furnish any form of cable
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service over the Cerritos network.

entirety, that proviso states --

(Opposition, p. 11.) In its

... that GTEC shall not be prevented by
subsection (a) from complying, as a carrier,
with any access obligations to video
programmers imposed on it by the FCC, other
regulatory bodies, or the courts.

Neither the FCC, nor other regulatory bodies, nor the courts have

"imposed" any "access obligation" on GTE Telephone which requires

that it continue its service to GTE Service Corp. The carrier's

rhetoric in this regard is entirely without consequence.

GTE Telephone next argues that its non-compete clause

only limits the carrier's "provision" of "video programming," not

"the transport (carriage) of video signal which might include

video programming." (Opposition, p. 11.) More verbal

gobbledygook. Whether, as a matter of contract liability, there

is a legally-consequential distinction between the carrier's

directly "providing" video services to end-users and the

carrier's "providing" its affiliate the essential facilities to

do so (pursuant to an integrated plan of a common parent) will be

determined by the courts. However, the Commission's knowledge of

the carrier/affiliate ownership, the intimate relationship of the

two in the Cerritos project, and the structure of service

delivery in Cerritos, compels a recognition that GTE Service

Corp.'s service to Cerritos subscribers and hence, its

competitive posture vis-a-vis Apollo -- is ultimately determined

by the carrier's control of network usage. The carrier's

pretense of an independence from its affiliate (related,
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ironically, in a pleading prepared and signed by GTE Service

Corp. counsel for the carrier) is pure window-dressing.

B. The M.ence of local franchi•• authority is confirmed

With respect to GTE Service Corp. 's lack of franchise

authority, GTE Telephone summarily dismisses the matter. Not to

worry, the Bureau is assured: "Service Corp. and City

representatives have already discussed this matter and are

prepared to proceed, if and when this becomes necessary."

(Opposition, p. 14.). Conspicuously, there is no support for

that statement (nor, indeed, any explanation of what it really

means). And all public statements by the City to date in this

proceeding are to the contrary.~/

C. GTE Telephone ha. provided no affirmative
public rea.on. for qraptinq Section 214 authority

The carrier bears the burden of demonstrating -- and the

Commission the burden of finding that the public interest

affirmatively "requires" a grant of the authority requested. GTE

Telephone, however, devotes its presentation to reasons not to

Qgny its application. Moreover, an examination of those

contentions shows their insufficiency even for that purpose.

Most prominently, for example, the carrier argues that

"denial of [this] application would cause a termination of

Service Corp. 's present video offerings to Cerritos' residents."

~/ .s..e.e. "Petition By City of Cerritos To Suspend and Investigate," May 24,
1994, p. 25; Letter Dated June 8, 1994 from John B. Richards, Esq., to
Chairman Reed Hundt. GTE Telephone's rhetorical "Catch 22 concerns"
(Opposition, p. 13) are equally without substance: Apollo's position is
that GTE Services Corp. does not now have a local franchise to provide
cable services competitive with Apollo's, and may not obtain one to compete
with Apollo in Cerritos without breaching its contract obligations.
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(Opposition, p. 6) .l/ The termination of these offerings,

however, have already been found consistent with the public

interest. The Commission's 1989 grant of experimental authority

for GTE Service Corp. 's offerings was limited to a five-year

period, now expired; the Commission already ordered the

termination of these services in November and December of 1993;

and the Bureau similarly directed their termination in July of

1994. Since First Amendmeqt issues are concededly not here

involved (see Opposition, p. 4), the carrier has offered no

reason why those earlier conclusions should now be reversed.

Moreover, in practical terms, the Cerritos residents will

not be harmed by the termination of Center Screen services.

Indeed, termination of the service, coupled with the parties'

initially-intended enlargement of Apollo's channel usage, would

preserve ppv movies for subscribers and add many other new cable

services now precluded by GTE Telephone's obstinacy.

Notwithstanding the carrier's gratuitous pleading assertions,

there has been no subscriber support for keeping Center Screen,

either in this proceeding or in the marketplace. As Apollo

pointed and in its Petition (p. 20), out of some 7,400

subscribers, there are only 20 Center Screen moyie purchases per

Qgy on GTE Service Corp. 's 39 channels. The service is a

commercial failure, current movie demand can be accommodated on

fewer channels, and other cable services could be provided on the

bandwidth the carrier and its affiliate are warehousing.

l/ See also Opposition, p. 2 (lito deny the instant Application would result in
the needless discontinuance of [GTE Service Corp.) services that the
residents of Cerritos are currently utilizing").
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Termination of this service, not its perpetuation, would serve

the public interest in Cerritos.

The carrier next argues that "if the Commission denies

GTECA's application ... one half of GTECA's $12 million

investment in Cerritos would lie fallow and GTECA would be unable

to recoup its investment." (Opposition, p. 8.) Indeed, the

carrier petulantly threatens that if its application here is

denied, the carrier will assure that the system bandwidth now

used by the carrier's affiliate will go unused, because GTE

Telephone will simply not make them available to Apollo or anyone

else. (Opposition, pp. 12-13.)

As to the recoupment of costs, that matter is addressed at

pages 2-3, above; GTE Telephone accepted the 1989 Section 214

certificate with the specific understanding that the entirety of

its investments would be at risk. As to the carrier's threats to

simply warehouse one-half of the system bandwidth, GTE Telephone

is free to choose its future commercial course, just as it has

made such business choices concerning Cerritos since 1993.

Whatever decision it makes, however, carries with it consequences

-- vis-a-vis Apollo, the City of Cerritos, Cerritos subscribers

and this Commission. The Bureau should not be intimidated by

pleading threats of future commercially irrational behavior.

Realsitically, it will not occur because sensible corporate

management will not permit it. But if the channels do go unused,

it will be because GTE Telephone decides they will, not because
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of any Commission action or inaction. Blackmail is not a basis

for granting Section 214 authority.!/

At various points, GTE Telephone also suggests that if the

Commission denies its application, the carrier will have to

withdraw service from Apollo; what it cannot do for one, the

argument goes, it may not do for the other. 2/ Wrong.

As the carrier itself states elsewhere in its pleading,

authority to continue the provision of video channel service to

Apollo "is not an issue" here. (Opposition, p. 3; emphasis in

original. ) Should the issue arise in the future, of course, the

Ninth Circuit has made clear that Apollo and GTE Service Corp.

are ~ similarly situated with respect to the carrier's Section

214 authority. (See Petition, p. 1, n. 1.) And the history of

Commission actions with respect to Cerritos makes equally clear

that the carrier'S provision of facilities to Apollo has always

been viewed differently than service to the carrier'S affiliate

for Section 214 purposes.

However, Apollo agrees with GTE Telephone that all such

academic speculations are premature at this time. Should the

carrier take precipitous action at a future point, the Commission

!/ As an afterthought in this portion of its pleading, GTE Telephone throws in
the bold footnote statement that a denial of its application "would
constitute an unconstitutional taking of GTECA's property." (Opposition,
p. 13, n. 29.) This from an entity which confirmed its understanding in
1989 that the entirety of its Cerritos investment would be at risk under
the Commission's grant of authority at the time. Remarkable. Apollo
demurs.

2/ ~.e........9...., Opposition, p. 2 (if "the prov~s~on of 39 channels of video
channel service to Apollo is warranted, [the Commission] must reach an
identical public interest finding with respect to the thirty-nine channels
provided to Service Corp."); p. 8 ("if the Commission denies [this]
application ... , GTECA would also be prevented from providing these
facilities to Apollo").
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(in its regulatory forum) and/or Apollo (in judicial venues) can

address such matters. The question for the Bureau here is

limited solely to this application, and to this carrier/affiliate

circumstance.

CQllCLUS:IOH

For the reasons set forth above, and in Apollo's Petition to

Deny, the captioned application should be denied.

Respectfully submitted,

APOLLO CABLBV:IS:ION, :INC.

BY:~
Anne M. Stamper
Gardner, Carton & Douglas
1301 K Street, N.W.
Suite 900-East
Washington, D.C. 20005

October 5, 1995
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