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Mr. William Caton
Secretary
Federal Communications Commission
1919 M Street NW - Room 222
Washington, DC 20554

Dear Mr. Caton:

November 22, 1995

~ r::;w.~\~~
~\ r\~tCOr \
~ Ex Parte Meeting:

MM Docket No. 92- 0
and RM-8380

,- .~. '",.:.

On November 22, 1995, Mary McDermott and Kathy Woods, representing the United
States Telephone Association, met with Mr. Todd Silbergeld to discuss USTA's Petition for
Rulemaking to initiate a proceeding to establish rules mandating cable-subscriber access to cable
home wiring. The attached written material was distributed and discussed. The viewpoints
expressed were consistent with USTA's written filings in the above referenced proceedings.

An original and a copy of this ex parte meeting are being filed in the Office of the
Secretary. Please include them in the public record of this proceeding.

Respectfully submitted,

/l€YIM/~w!t
Mary ~Dermott
Vice President
Legal & Regulatory Affairs
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United Stetes Telephone Association

January 27, 1995

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, NW - Room 222
Washington, DC 20554

1401 H Street. N.w.. Suite 600
Washington, D.C. 20005·2136
(202) 326·7300
(202) 326·7333 F~
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BAL Ix '.rt....tipa On Cable Bame Wiring, MM Docket No.
92-260 and BN-1310, In the Matter of Implementation of
the Cable Television Consumer Protection and
CompetitiQn Act of 1992, and Petition'for Rulemaking to
Establish Rules for Subscriber Access to Cable Home
Wiring for the Delivery of Competing and Complementary
Video Services, respectively.

Dear Mr. Caton:

On January 12, 1995, I participated in a roundtable discussion of
the regulatory i ••ues related to cable home wiring, which was
moderated by Mr. Greg Vogt of the Common Carrier Bureau and was
facilitated by Mr. Larry Walke and Ms. Jennifer Burton of the Cable
Services Bureau. Other participants include representatives of the
following organizations: Cable Telecommunications Association,
Consumer Electronics Group/Electronic Industries Association,
Liberty ~able Company, Media Access Project, National Ca9le
Television Aaaociation, National Private Cable Association,
Satellite Broadca.ting Communications Association, Time Warner
Entertainment Company. and Wireless Cable Association. USTA would
like to ~ the e•••nce of our remarks to the public record in the
above-catc1oned proceedings.

USTA believe. that cable customers must have ownership of and/or
control over their ,;.nside wire. To achieve this, the cable
industry must relinquish its control. This transition must occur
whether or not customers terminate their incumbent cable service.
That is the only way co ensure that customers, rather than video
suppliers, make the choice of how to use that inside wire. The
ownership and control aspects of the telephone industry's inside
wire rules support the development of competition in the
marketplace. The same principles of customer control should be
incorporated into the cable regulations.
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On the question of where the demarcation p~int between the cable
network and the cable inside wire should be located, we urge the
Commission to take a pragmatic approach. If the demarcation point
is not physically accessible by the video suppliers chosen by the
customer, the pro-competitive policy behind the Commission's
current regulations will not be realized. We believe the
Commission should seriously consider designating the demarcation
point at the place where common plant meets the wiring dedicated to
the individual subscriber. That point will almost always be
physically accessible.

We also urge the Commission to grant our July 27, 1993 Petition for
Rulemaking and initiate a proceeding to establish rules mandating
cable-subscriber access to cable home wiring.

An original and two copies of this ex parte notice are being filed
in the Office of the Secretary on January 27, 1995. Please include
this notice in the public record of these proceedings.

Respectfully submitted,

~ 7 -U:- .C ..-d-/ c:.ZIJ /I/(j; {,/7(,~//C-
, /

Mary McDermot t
Vice President and General Counsel

.
, cc: Greg Vogt, Common Carrier Bureau

Jennifer Burton, Cable Services Bureau
Larry'Walke, Cable Services Bureau
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On February 1, 1993, the Commission adopted Cable Home Wiring

rules1 implementing section 16(d) of the Cable Television Consumer

Protection and Competition Act of 1992 ("Cable Act of 1992") . 2 The

Cable Act of 1992 directed the Commission to formulate rules

governing the disposition of cable home wiring after a cable

subscriber terminates service.

Media Access project, United states Telephone Association and

Citizens for a Sound Economy Foundation (Petitioners) commend the

Commission for the expeditious manner in which it resolved the

issue of access to cable home wiring after a cable subscriber

terminate. service.

A number of commenters asked that the Commi.sion apply the

rules at the time of installation.' Other. urged the Commission to

adopt rule. that are .imilar, if not identical, to tho.e applied to

telephone inside wirinq.4

The Commi.sion declined to broaden the rulaaakinq to include

1ft ~ ..'ter At \he sa_Ie Talevi.iAD CQneyeer Protectign
and CQWPItitiQn ~ at 1"2, cable 'awe 'iring, MM Docket No. 92­
260, February 1, 1993.

2 Public Law 102-3IS, Section 16(d), 106 Stat. 1460 (1992).

] S.., for .....1., Co_.nt. of Liberty Cable Coapany, Inc.,
at S, and ccmaents of the Wir.l.ss Cabl. Association International,
Inc., at 7.

4 _, for ex....l., Ex Part. C~nts of the consWler
Fed.ration of ~ica at 1-2, C~nu of Bell Atlantic· at 4,
Co...nt. of USTA at 4, co..-nt. of the ~iliti.s c~ications
Council at 4-S, C~nt. of Kultiplex 'l'.c:bnoloqy, Inc., at 1,
Co_nt. of Buildinq Industri.. Consultinq Service Int.rnational at
3, Co...nt of the COftSUII8r Electronics Group, El.ctronics Industry
Association at S, and Co..-nts of the berican Public Power
Association at 1-2.
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consideration of these issues. The Commission did note, however,

that consideration may be appropriate at some future time.

In particular, the Commission found that:

"Although we generally believe that broader cable home
wiring rules could foster competition and could
potentially be considered in the context of other
proceedings, because of the time constraints under which
we must promulgate rules as required by the Cable Act of
1992, we decline to address such rule proposals in this
proceeding. ItS

Petitioners therefore request that the Commission initiate a

new proceeding to determine how cable subscribers may have access

to cable home wiring for the delivery of competing and

complementary services before termination of service. Petitioners

believe that cable television subscribers should have acce.s to

cable home wiring whether or not they have terminated service.

As the Co_is.ion well knows, cable and telephone technoloqie.

are converging. Cable firma ..y soon be offering telephone

service,' and telephone firaa will be etelivering cable services

pursuant to the Ccmaission's vieteo etial tone decision.' A wide

range ot new broac:U:tand service. will soon be available to

consWiers. For exuple, --.bars ot the ConsUller Electronic Group

~RT AlII) OROD, .. Docket Mo. 92-2'0, at 4.

, Par ex-..le, its plan to inve.t $1.' billion to install
fiber optic cable tbroqhout it. sy.t_ over with next four years
will allow Tele-e:08Wllcations, Inc., to otfer local telephone
service. Siailarly, coacast corporation has daaonstrated bow,
usinq virel.. ancl cable technoloqie., telephone calls can be ..de
without u.inq the public network.

, Ju, T.l.tphpDe cpwpany'CUle Tel.yi,iOD c;rOll-owner'hip
lulU, Seco04 BftMr't 104 Order, 7 FCC Red. 5711 (1992). 'l'be
Ca.ais,ion has approved one and. ba. pend.inq three vieteo dialtone
applications.

3



of the Electronic Industry Association (EIA) are developing a

"multi-faceted model for electronic services for the
home, which is intended to standardize communications
between home appliances and thereby to enable the
development and deployment of a wide variety of home
automation capabilities."1

EIA also notes that, "numerous cross industry alliances have been

announced, and market definitions are blurring.'"

In this environment, subscriber access to cable home wiring

would remove a barrier to the delivery ot new telecommunications

services. Specifically, the cost and inconvenience of installing

redundant wiring in a consumer's home would be avoided. 10 Liberty

Cable Company, Inc., a satellite ..ster antenna television operator

in New York City, found that "a subscriber's enthusiasm for

coapetinq services quickly di.sipates it the subscriber perceives

that he or she will encounter any difficulty in makinq the

transition. "11 The cost ot installinq ho.. wirinq can also serve

as an insurmountable barrier to n.v entr.pren.urial tirma ottering

• Cc..n~. of ~ Con.uaer Electronics Group, Electronics
Indu.try Aasoci.~ion .~ 5.

f I1t14.~ I. I'or .....1., ....in9 before the co.ais.ion is
a video cU.a11:Oae ...liC&~1on froa ..11 A~lan~ic wbich propo... to
builet. • fiM&-~tbe-c:urb ne~vork in Dover Tawnsbip , Haw Jers.y
and. 1__ ca..ci~y for .0 channels to Pu~ureVision of Aaerica.

10 'a. ~ic:al coa~ of ins1:allin9 cOl. insida wir. is $50 or
lIOr. (._ c:o-nu of ..11 Atlan~ic at: 3.) In soaa ar.as the cost
can be .van biqber. In th. WuhimJ'ton, D.C. _uopoli~ar.a, for
axaapl., the typical co.~ is $93 (s•• C~n~. of Ball Atlantic, at
3, tn 4).

11 Cc.aan~s of Liberty cabl., Inc., at 3.
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"cutting edge" telecollUllunications services to consumers .12

Several commenters in the cable home wiring proceeding noted

that cable operators can and do use their bottleneck control of

broadband services into the home to thwart competition. 13 The

American Public Power Association (APPA), for example, described

how the cable industry was able to hinder the City of Glascow,

Kentucky's proposal to offer a competing cable service. The City

spent two years in court and hundreds of thousands of dollars in

legal fees before overcoming the cable industry's attempts to

prevent acce.s to cable home wiring after termination. 14

Petitioners believe that the Co..ission has provided

reasonable protection for subscribers who terminate cable .ervice.

Petitioners now ask that the comai.sion initiate a new proceeding

to determine how .ubscriber. who have not terainated .ervice can

have equal acce•• to coapetin9 and cOllpl_entary service. over

existin9 cable ho.e wirin9.

New service. .uch a. video-on-deaand are bein9 ..de available

12 For eX88ple, ••ed on an averaCJe c~t of $50 per
subacri_r, the cat ~ iMtall reclunclaJlt hc.e virinq for a vicleo­
on-d..-ncl .ervice in a aark.t vith 50,000 au.crilMlr. could be a.
hiCJh a. $2.5 aillion (See Ce-aent. of Bell Atlantic at 3, tn 5).

s.., tor .xa-pl., Co...nt. of CPA at 4.

14 C,._a of the ~ican Pul)lic Power M.ociation at 13.
Th. Wir.l_ cable Maoeiation, Inc., al.o report. that "it i. not
unheard of for aul••y.t_ to threaten crillinal ac:'tion aCJain.t
hoaeowner. who perait virel... ca~l. operator. to utilize in.ide
~linv." see Co..-nt. of the Wirele•• cable Maociation, Inc., at
4. WJ1I-TV Liaited Partner.hip, a vir.l••• ~l. operator, cbo•• to
rewire an entire building rath.r than 8IlfJaCJe in a l.,al battle with
• prior ~l. operator reqarclinCJ owner.hip of the inaide wire. S.e
Ccmaents of WJ8-TV Li:aitecl partnership at 2-5.
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to consumers who mayor may not subscribe to cable television

programminq. For those who do, the decision to subscribe to a

video-on-demand service may be in addition to their existing basic

cable service or in place ot premium cable movie channels such as

REO and Showtime. Petitioners believe that cable television

subscribers should have access to cable home wiring tor the

delivery ot video-on-demand services and that the Commission should

act to ensure that incumbent cable operators d~ not use their

bottleneck control to block competition and limit consumer c~oice.

The Commission recoqnizes that there are certain circumstances

under which subscribers do, in tact, own the cable wiring in their

home. prior to terminatinq service:

"The record reveals that, in aany circwutances, ;Aa
caRle hgu yirina already belqng. tq the subscriber,
havinq been transferred by the operator and/or paid for
by the sub.criber pursuant to specific aqreuent. In
these situation. further coapansation is not warranted.
For exaaple, where the c&):)le operator has tran.ferred
ownership of inaide wirinq at in.tallation or taraination
of s.rvice, or ha. been treating the wiring as belonqinq
to the sub.criber for tax purpoaea, or the wirinq is
conaid.ered to be a fixture by .tate or local law in the
sub.criber's juriac:liction, then the .ub.criber already
ha. the riqht to u_ the caDle with an alternative
provid.er without further co~••tion and ..y not be
preventacl froa doing so by the c&):)le operator.·15

(e.phasi. added)

The 'Cc.ai••ion did not, however, addre.. wbether or not

sub.criber. wIla already own c&):)le ho.. wiring uy use it to receive

coapetinl and ca.pl...ntary .ervice. prior to tarainatinq c&):)le

service.

The Co_is.ion .hould initiate a new rul~ing with the qoal

1.5 REPORT AMD ORDER, .. Docket Mo. 92-260, paragraph 15, at 8.

tS



To achieve

of creating a "lev.l playinq field" providing equal access to cable

home wiring for all cable subscribers.

Petitioners believe that the Commission's telephone inside

wiring rules provide a reasonable model for cable hom. wirinq. In

that proceeding, the commission's goals were "to increase

competition, to promote new entry into the market, (and] to produce

cost savinqs which would benefit the ratepayers. 1116

these goals, the Commission

tI ••• prohibited carri.rs trom usinq claiu ot own.rship ot
inside wirinq as a basis tor r ••tricting the customers
removal, r.placem.nt, r.arrangement or ..intenane. ot
inside wirinq that had ev.r b.en installed or maintained
under taritt. 1t17

That is, telephone companies mu.t qive cu.tomers unrestrict.d

acc••s to carri.r-in.talled in.id. wiring on the cu.tom.r'. sid. of

a d.marcation point. 11 Cabl. con.wa.r. .hould have the .... ace•••

to cabl. in.id. wiring that t.lephon. con.umers have to t.lephon.

in.id. wirinq and for the .... r •••on.: to incr•••• co.p.tition,

promote w.ark.t .ntry, produce co.t ••vinq., and. to cr.ate a

~ Xft ,., MISS.. oC 9'C,riCfipg the IDas-llltiaD and
Minty,ng. af XMi4e lirilw, CC "Docket Ho. 79-105, Second Report
and Order, p. 2. (rel...eel P.m-uary 24, 19").

"

11 co.anta of aui14iD9 In41iRry conaultinq service
International, p. 4.... AlIA IMide 'iri. '"9ULIe'I1jiqn Ordar,
CC Docket 79-105, 1 ree Red 1190, 1195-9' (19"), r..ande4.aR~
HllpC X. zg;, "0 r. 2~ 422 (D.C. Cir. 19'9), Third Bapprt Ind
Order, 7 PCC Bcd 1334 (1992).

11 .. In r. Myi. at Mst;iep' I'.10' an4 ".213 qf t;ha
c;pwi••iRD'I"1M CRFR'Di. c;==eti- AC ".1. IMi4e .iring tig

it 1:t1,:r1::::;lo:f: raS;:iTif: tri[::-it::r:~:::;g;
Mlqqi,atiqo, CC Docket Mo••'-57, bport and. order, pp. 21-25 , n.
23 (relea.ed Jun. 6, 1990).
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competitive environment for the development of telecommunications

services.

Adoptinq cable home wirinq rules modelled after those for

telephone inside wirinq would further the primary qoal of the Cable

Act of 1992 to increase competition and enhance consumer choice in

the cable television market.

The commission has suffici.nt authority under the

Communications Act of 1934, as amended, to adopt cabl. home wiring

rules for all cable television subscribers.

The Communications Act qives the Commission the authority to

adopt rule. governinq the provision of "all int.r.tat•..•

communication. by wire or radio" includinq cabl. t.levision

s.rvic.s. lt It was this broad qrant of authority that the

Co.-i••ion u.ed to imple..nt telephone CPE rul•••

Th. Cabl. Act of 1992 .pecifically dir.ct. the Co.-i••ion to

adopt rule. qoverninq the di.po.ition of cabl. hoae wiring aft.r a

sub.criber has t.rainated .ervice. Cele operator. have ••iz.d

upon this provi.ion and, in eftect, turned it on it. h.ad, arquinq

that it prohibit. the ca.ai••ion tro. adopting cabl. ho.. wiring

rule. a. reque.tad by Petitionar. herein. a In deciding not to

adopt rul" for aulIMIcriber. ¥bo do not ter1linat...rvic., how.v.r,

the Ccmai..ion WI8Cl no .uch rationale.

a uni '" I~.. y. Spp\bvw-tern Cable Cg., 392 U.S. 157, 178
(1968) (citing 47 U.S.C. 152(a».

• _, CPUSIY pC the JIA1jiAMl ;,hle Talni,iAD AII_geiatiion
ip oam,itiAD 1;, Itt;it;ion fAJ' 'eMnl14Vlt;ion Of t;ha B.gor1: and
order Of ~. cgeeiaaigD, 8 pce 1435 (1993), at 9-10.

8



indicated that qiven the time constraints imposed by the Cable Act

of 1992, the issue is best addressed in another proceedinq. The

Commission reserved final judqment on the issue for another time.

The commis.ion did not agree that it lacked the authority to adopt

such rules.

Indeed, the Commission has held that it has an affirmative

obliqation to regulate cable home wirinq and other CPE prior to

termination of service. 21 As noted by Bell Atlantic,n the

commission determined that congres., "intended [these] regulations

to encouraqe co_petition in the provision of equipment and

installation. nD

Petitioners believe that applyinq the telephone inside wire

rules to cable is fully con.istent with the Co..i ••ion's

deteraination, and i. neces.ary to allow all subscribers to use

competinq installation and ..1ntenance service. and have acce.. to

co_patine; and coaplt.entary video .ervice••

Whil. so.. partie. will laOre broa41y object an4 elaila that the

Co_is.ion .hould not intrude into the cable industry'. operation.,

Cc.ai••ion action i. entirely appropriate. Aa tha Hedia Aeea••

21 lay '"Wi., • Docket Mo. '2-2", Report ancl Orclar at
110 (Hay 3, 1113) (·~ion '23(b) (3) •••directa th. ca.ai••ion to
e.tabli_ a'anda&'da for ..t:tift9•••1:ba ra~ tor in.tallation ancl
1.... of -.a1,...," inc1u.c1inq "cabl. hc.e virincJ"); _ .1.A BoWl.
Report He. 102-'21, at 13 (Jun. ai, 1"1) (CUla equi..-nt incluct••
"internal virin9 of privata hc.ea aDd tor aultiple ctwallinq ~it.")

2Z _, _u ot M11 &1;1_19 1;A c;. any em lMpp.i4ar'1;ign.
In t;hl KaSler AC t;M CUl. TllIyi.i. SSM'wr PI'oSjac1j1gn and
CQID'ti1;ign AcS ot 1"2. C.hle 'ewe 'iripg, MK Dock.t Mo. '2-260,
at 3-4.

D Rat. Regulation order at 110, laO.
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Project noted, the cable industry has benefitted "through receipt

ot signiticant benetits trom Congress and local governments," such

as ease.ents and rights ot way not available to other

proqrammers. 2A

The commission can and should act· now to create fair

competition for all providers and consumers ot telecommunications

services.

Conclusion

Petitioners urge the Comais.ion to initiate a proceeding to

examine the manner by which all consumers can have acce.. to cable

ho.e wirinq tor the delivery of competinq and comple.entary

service••

Re.pectfully .ubaitte4,

DDIA ACCESS PROJECT

a~!:~
Andrew Jay Schvartz1Ian
2000 K Sueet, NW
.aahinqton, D.C. 2003'
202-232-4300

C~nt. of Kedia Ace••• Proj.ct, p. 4.
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