PRIMESTAR orbital slot, these calculations indicate that the
purchase of ADVANCED by an affiliate of TEMPO is excessively

concentrating in the satellite broadcasting market.

31. If the relevant market is ;xpanded to include all MVPD
systems, the anticompetitive effects of the purchase are still
greater. Here the problem arises because of the absence of
competition between PRIMESTAR and local cable companies in areas
where cable service is provided by a cable company other than
TCI that is also a PRIMESTAR partner and markets PRIMESTAR, and
between TEMPO, PRIMESTAR, and the local cable entity in TCI cable
franchise areas. The calculations of market concentration will
vary among localities, depending on the identity of the local
cable company, but in areas where TCI is not the local cable
franchisee, the effect is to combine local cable service, TEMPO,
and either one or two PRIMESTAR services into a single entity.
In areas where cable service is provided by TCI, the long-run
effect of the acquisition is to give TCI retail control of cable

service, PRIMESTAR, and TEMPO.

32. The range of industry forecasts concerning the total demand
for high-power and medium-power satellite-to-home distribution
systems is between three and 11 million homes by the year 2000.
If cable penetration falls by an amount equal to the total
increase in satellite penetration, a highly unlikely prospect,
cable will still serve at least 50 percent of all households and

80 percent of the total for all MVPD systems. Adding an MVPD
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that captures even cne percent of the MVPD market to a local
cable franchise will, in that locality, increase the Herfindahl
Index by over 150 points, in a market that will already have a
Herfindahl index of more than 6400. Because of the dominance of
cable now and for several more §ears, at least, the broader
market definition makes the case against the purchase even

stronger than it is in the case of a satellite-only market.
MARKET POWER: PROGRAMMING

33. The concern about the effect of the acquisition on program
supply is that TCI will use its market power in distribution to
reduce competition in the program supply industry, and vice
versa. The possible strategies are: (1) impose a price-squeeze
on satellite distribution systems, whereby the price of TCI video
programming is set so high that fewer satellite distributors can
survive financially; (2) use monopsony power in acquiring pro-
grams from independent suppliers to pressure them not to make
their programs available to competing distribution systenms;

(3) for new program suppliers, deny access, or provide inferior
access, to distribution systems controlled by TCI, reducing
competition with its own program supply investments; and (4)
refuse to supply competitive distributors with its own program

services.
34. The incentive to engage in these activities arises from two
important factors. First, cable television is regulated, to some

degree constraining the profits of cable system owners. Cable
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systems can evade some of this regulation by passing on the
potential monopoly profits from cable to their programming net-
works. Second, additional profits can be obtained from video
distribution through price discrimination according to the number
and quality of programs -- but 6hly if consumer access to pro-
gramming is controlled. The video distributor is in the best
position to undertake effective price discrimination, but can not

succeed if distribution is competitive.

35. History indicates that vertical foreclosure strategies are a
serious concern in this industry. A large body of research, most
notably by David Waterman of the University of Indiana, finds
that cable systems tend to favor their own affiliated networks
over networks owned by others, and to engage in numerous forms of
price discrimination through bundling, tiering, and other complex
pricing structures. These practices gave rise to regulatory
interventions to deal with program carriage practices by cable
systems that also own programming, as embodied in FCC rules and
the consent decree that settled the antitrust case against

PRIMESTAR Partners.

36. As reported by the FCC in the First Report, The program
access rules have reduced the frequency of exclusivities and
refusals to deal of cable-related program suppliers; however,
even with perfect compliance, not all vertical foreclosure
strategies are or can be eliminated by regulatory rules. Without

highly undesirable full-scale price regulation of the supply of
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program services to cable systems, vertically integrated firms
can use pricing and cable capacity decisions as means to contain

competition.

37. 1In the case at hand, TCI would be better off financially if
direct competition between cable and satellite distribution were
avoided, and the new technology was used to serve consumers
without cable or with especially intense demand for programs.
This strategy would preserve the market power of cable systems
for dealing with most of their customers. Moreover, as a major
investor in program supply companies, TCI would prefer to have
entry into that industry blocked, creating a scarcity of programs
relative to demand. 1Integrating into satellite distribution is
necessary for TCI to pursue both strategies effectively, and
furthermore to develop a system of effective price discrimination
against consumers of satellite distribution. By setting program
supply prices very high for satellite systems, and by denying new
program services access to TCI’s cable systems and satellite
systems TCI simultaneously can deter competition against its
cable sy.t‘ns and satellite investments by engaging in a “price
squeeze™ against other sateilite distributors, and deter entry
into programming that would erode both scarcity rents in program

supply and the price discrimination in the retailing of progranms.
38. TCI’s ability to engage in these strategies is directly
related to its degree of control over satellite distribution.

Because the number of satellites for distributing programs to
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consumers is fixed for the next several years, TCI need not fear
inducing more entry as it extracts more monopoly profits from a
more concentrated satellite distribution system and prices
programs to satellite systems in a manner that prevents these

programs from becoming effectiv; competitors to cable.

39. The rules about licensing program channels owned by cable
systems would not prevent this strategy. The rules merely
require that systems with the same number of subscribers face the
same price for these programs. Quantity discounts for large
cable systems are legal. Of course, a company controlling a
large number of cable subscribers has considerable bargaining
powver with program suppliers compared to both a small cable
system and a fledgling satellite system, since access to TCI is
far more crucial to the survival of a program channel than is
access to a satellite. Moreover, if TCI can keep satellites from
competing effectively against cable so that they remain small
relative to TCI, the pricing advantage of TCl’s cable systems can

be perpetuated.

40. The incentives and opportunities for TCI and PRIMESTAR to
pursue the kinds of . strategies described above are substantial.
According to the FCC’s First Report, TCI has ownership interests
in 23 cable program services, and eight of the twenty most
popular services, ranked by total subscribers.i8/ mrcI’s

holdings are by far the largest and most diverse among cable

i8¢/  Fcec, First Report, pp. G-11 through G-14.
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system owners, but most of the remaining cable networks are also
owned by companies with extensive cable holdings that share TCI’s
interest in slowing MVPD competition and entry by independent

programming sources.

41. The importance of these observations is that TCI represents
by far the greatest threat to competition in MVPD. TCI'’s program
interests combined with its having the greatest number of cable
subscribers, the greatest influence in PRIMESTAR operations, and
the most extensive plans for investment in satellite distribution
makes it by far the worst candidate for acguisition of ADVANCED.
Indeed, it is difficult to imagine an effective competition
foreclosing strategy by cable companies against DBS without the

active participation of TCI.
CONCLUSIONS

42. The application to sell ADVANCED’s DBS authority to TEMPO

is anticompetitive. It will increase the market shares of TCI-
affiliated DBS programmers beyond the level that is tolerable. .
With the additional satellite capacity, TCI will control at least
two and perhaps three satellite distribution systems plus the
local cable franchise in approximately twenty percent of the
nation, giving TCI nearly all MVPD service in those areas.
Combined with its large share of cable subscribers and cable
program suppliers, TCI will dominate each segment of the
industry, and will have the opportunity to engage in profitable

vertical foreclosure activities that will reduce competition in
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program supply and attenuate the extent to which DBS becomes a

competitive alternative to cable.
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