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1. By Order, FCC 96M-1O (released February 2, 1996), the Presiding Judge directed

the Bureau to file, by February 9, 1996, responses to: (a) a Bench Memorandum, filed

January 31, 1996, by James A. Kay, Jr. ("Kay"); and (b) Kay's Motion to Strike, filed

January 26, 1996. The Bureau hereby submits this consolidated response.

Kay's Bench Memorandum

2. The Bureau continues to believe that Kay's Bench Memorandum, which requests

relief from the Presiding Judge, is an unauthorized filing for which permission was neither

requested nor granted. Nevertheless, in the interest of ensuring that the Presiding Judge has

a complete and accurate record before him on the very serious matters in question, the

Bureau offers the following comments on the arguments advanced by Kay.
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3. Initially, Kay sets forth a procedural history. Bench Memorandum, pp. 2-3.

Remarkably, even Kay's recitation of the chronological events in this case omits information

of decisional significance. The Bureau's Interrogatory No.4 was among a number of written

interrogatories that the Bureau properly served on Kay in February 1995. Kay served his

answers to the Bureau's interrogatories in March 1995. His answer to Interrogatory No. 4

was succinct:

ANSWER See Kay's response to Document Requests 4 and 5 of the Bureau's
First Request for Documents.

Kay did not object to Interrogatory No.4 when he served his answer on the Bureau. 1 To the

contrary, Kay's answer clearly implied that all of the information sought by the Bureau in

Interrogatory No. 4 could and would be found somewhere among the documents that Kay

had already produced and/or would produce.

4. Thereafter, in good faith reliance on Kay's representation, the Bureau diligently

and painstakingly examined the thousands of documents that Kay ultimately produced in an

effort to ascertain the information sought in Interrogatory No.4. In May 1995, after having

failed to locate the loading information from among the documents that Kay had provided,

1 Generally, the failure to timely object to an interrogatory constitutes a waiver of any
objection. See,~, Davis v. Fendler, 650 F.2d 1154, 1160 (9th Cir. 1981). See also,
§ 1.323(b) of the Commission's Rules, which states in pertinent part:

Each interrogatory shall be answered separately and fully in writing under oath
or affirmation, unless it is objected to, in which event the reasons for objection
shall be stated in lieu of an answer.
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the Bureau filed its motion to compel, seeking a full and complete answer to Interrogatory

No.4. Unaware of Kay's duplicity, however, the Bureau afforded Kay the benefit of the

doubt when it stated in its motion to compel at 1 3:

The Bureau requests the Presiding Judge to direct Kay to provide the requested
accounting of the loading of his stations. If in fact Kay has already provided
such a comprehensive listing among the many documents that he has
heretofore submitted to the Bureau, then [the] Bureau respectfully requests, in
the alternative, that the Presiding Judge order Kay to simply reference the
Bates numbers where the requested listing was produced.

5. It was not until Kay filed his opposition to the Bureau's motion to compel in June

1995 that he revealed for the first time that the documents upon which he had relied in

answering Interrogatory No.4 did not contain the station-specific loading information

responsive to Interrogatory No.4. Given Kay's belated claim that he does not even possess

or maintain documents containing station-specific loading information, the only conclusion

that can be drawn is that Kay dissembled in his answer to Interrogatory No.4. This conduct

unquestionably constitutes evidence of bad faith and is abusive to the entire discovery and

hearing processes. Furthermore, despite the fact that he had already waived his right to

object to the interrogatory, Kay fabricated new and meritless defenses in his opposition to the

Bureau's motion to compel, including one -- repeated now in his Bench Memorandum -- that

the Commission has somehow deregulated away his discovery and statutory § 308(b)

obligations .

6. Kay's gamesmanship and chicanery should not be rewarded with a further

opportunity to tum over his loading information. Kay has made it exceedingly clear by his
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actions since the commencement of this hearing that he cannot be relied upon to comply with

the Commission's discovery processes or deal candidly with the Bureau or Presiding Judge.

Under the circumstances, and given the Faith Center,2 Carol Music,3 and Warren L.

Percival4 cases and their progeny, no reviewing authority would dispute a conclusion by the

Presiding Judge that Kay is basically unfit to be a licensee.

7. Following his recitation of the procedural history, Kay advances five arguments in

his Bench Memorandum, none of which has any merit. First, Kay attempts to justify his

failure to fully respond to Interrogatory No.4 on the basis of a 1992 deregulatory ruling

which relieved land mobile licensees of the need to regularly file end user information with

the Commission. See Bench Memorandum, p. 3. As noted above, Kay made this same

argument in June 1995 when he opposed the Bureau's motion for an order compelling Kay to

respond to Interrogatory No.4. Furthermore, the Presiding Judge thoroughly considered the

argument and rejected it in Order, FCC 95M-203 (released October 31, 1995)("Therefore, it

is concluded that the elimination of the end user list requirement through a deregulatory

rulemaking does not relieve Kay as a licensee from producing the information pertaining to

customer-end users that is sought by the Bureau in a proceeding to show cause why there

2 82 FCC 2d 1 (1980), aff'd, Faith Center. Inc. v. FCC, 679 F.2d 261 (D.C. Cir.
1982), cert. denied, 459 U.S. 1203 (1983).

3 Carol Music. Inc., 37 FCC 379 (1964).

4 8 FCC 2d 333, 334 (1967).
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should be no revocation. ").5 Kay is essentially trying to seek reconsideration of the

Presiding Judge's interlocutory Order, without any legal basis for doing so. His argument is

as meritless now as it was when he first made it.

8. Kay next argues that he cannot be compelled to create records that he is not

required to maintain. Bench Memorandum, p. 6. This is a new argument and one that is

fatally flawed. First, Kay is mixing apples and oranges by confusing an interrogatory

request with a document request. Thus, there is no basis for Kay's claim, at , 19, that all he

need produce in response to Interrogatory No.4 are documents in his possession, control, or

custody. 6 Furthermore, Kay grossly misstates the prevailing law on the subject of

5 Nor did the deregulatory rulemaking relieve Kay from producing his loading
information, regardless of how he opts to maintain his records, upon request made pursuant
to § 308(b) of the Act. Amendment of Part 90 of the COmmission's Rules Pertaining to End
User and Mobile Licensing Information, 7 FCC Rcd 6344 (1992), at 6345, n. 21.

6 Kay presumably is attempting to rely on Rule 33(d) of the Federal Rules of Civil
Procedure which provides that where the answer to an interrogatory may be derived or
ascertained from documents, the party being interrogated may identify with particularity such
documents in lieu of an answer. But Kay has conceded that the information sought in
Interrogatory No. 4 cannot be derived or ascertained from the documents that he has
provided. Kay cannot legitimately claim that he has answered an interrogatory by producing
documents that he knows are unresponsive. This is a deliberate distortion of Rule 33(d) and
abusive in the extreme.
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interrogatories. 7 Kay erroneously asserts that he cannot be required to create a compilation

of information in response to an interrogatory, citing as authority the cases of Hicks v.

Arthur, 159 F.R.D. 468 (E.D.Pa. 1995), and Chronicle Broadcasting Co., 20 FCC 2d 774,

17 R.R. 2d 1189 (Rev. Bd. 1969). However, neither of these cases holds that there is some

mandatory principle of law relating to interrogatories which excuses Kay from compiling a

station-by-station list of his loading. In Hicks, the presiding judge, relying on Wright and

Miller's treatise on Federal Practice and Procedure,8 sustained an objection to a particular

interrogatory because the interrogatory would have placed an undue burden on the

responding party to compile the information sought. Indeed, with respect to analyzing

whether a party should be compelled to do research and compile information in response to

an interrogatory, Wright and Miller clearly state at pp. 306-308 of their treatise:

It would be a mistake, however, to suppose that the fact that answering an
interrogatory would require research by the interrogated party is enough to bar
the interrogatory in every case. It is not. In order to justify sustaining an
objection to an interrogatory on this ground, it must be shown that the
research required is unduly burdensome and oppressive. [footnotes omitted]

7 There is no basis for Kay's representation, at n. 3 of his Bench Memorandum, that
§ 1.351 of the Commission's Rules, which deals with evidentiary rules, makes the Federal
Rules of Civil Procedure applicable to this proceeding. The Commission's rules governing
discovery, including sanctions for abuse of discovery, are derived in part from the Federal
Rules of Civil Procedure. Amendment of Part 1. Rules of Practice and Procedure to Provide
for Certain Changes in the Commission's Discovery Procedures in Adjudicatory Hearings, 91
FCC 2d 527 (1982), at " 3 and 14. While not binding on the agency, the Federal Rules of
Civil Procedure provide guidance in Commission adjudicatory proceedings. Cincinnati Bell
Telephone Co., 8 FCC Rcd 6709 (1993), at n. 6; J.B. Broadcasting of Baltimore. Ltd., 70
FCC 2d 217 (1978), 1 8.

8 8A Charles A. Wright, Arthur R. Miller & Richard L. Marcus, Federal Practice and
Procedure, Civil 2d § 2174 at 303 (1994). Pertinent pages from the treatise are attached for
the Presiding Judge's convenience.
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Similarly, in Chronicle BroadcastinK. Co., 20 FCC 2d 774, 17 RR 2d 1189 (Rev. Bd. 1969),

the Review Board utilized the same analysis to sustain an objection to a particular

interrogatory that would have required the responding party to poll third party publishers

regarding subscription rates. The Review Board agreed with the Presiding Judge that the

effort would have been unduly burdensome to the responding party.

9. Contrary to Kay's misplaced assessment of the law, it is well established that the

party objecting to an interrogatory on the basis of undue burden or oppression has the

responsibility of demonstrating that the burden of collecting the information weighs more

heavily than the need for the information to resolve the dispute. In Alexander v. Rizzo, 50

F.R.D. 374 (E.D.Pa. 1970), the district court held that, despite the defendants showing that

it would take many man years by the police department to unearth the answers to the

interrogatories, "taking into consideration the obvious necessity of this information sought"

discovery should proceed. Id. at 376. In RoesberK. Sf. v. Johns-Manville Corp., 85 F.R.D.

292 (E.D.Pa. 1980), the court conducted an exhaustive analysis of what a responding party

must show when objecting to a particular interrogatory:

Finally, GAF objects generally to this interrogatory as "overly broad,
burdensome, oppressive and irrelevant", a complaint which GAF echoes with
virtually every other interrogatory. To voice a successful objection to an
interrogatory, GAF cannot simply intone this familiar litany. Rather, GAF
must show specifically how, despite the broad and liberal construction afforded
the federal discovery rules, each interrogatory is not relevant or how each
question is overly broad, burdensome or oppressive, Trabon EnKineering
Corp. v. Easton Manufacturing Co., 37 F.R.D. 51, 54 (N.D.Ohio 1964),
Stanley Works v. Haeger Potteries. Inc., 35 F.R.D. 551, 555 (N.D.Ill. 1964),
by submitting affidavits or offering evidence revealing the nature of the
burden. Leumi Financial Corp. v. Hartford Accident & Indemnity Corp., 295
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F.Supp. 539, 544 (S.D.N.Y. 1969), Wirtz v. Capital Air Service. Inc., 42
F.RD. 641, 643 (D.Kan. 1967). The court is not required to "sift each
interrogatory to determine the usefulness of the answers sought". Klausen v.
Sidney Printing & Publishing Co., 271 F.Supp. 783, 784 (D.Kan. 1967). See
also, Hoffman v. Wilson Line. Inc., 7 F.RD. at 74. The detail in the
complaint specifies the necessary relevance of the interrogatories. In re
Folding Carton Antitrust Litigation, 83 F.RD. at 254, McClain v. Mack
Trucks. Inc., 85 F.R.D. at 57. The burden now falls upon GAF, the party
resisting discovery to clarify and explain its objections and to provide support
therefor. Gulf Oil Corp. v. Schlesinger, 465 F.Supp. 913, 916-17 (E.D.Pa.
1979), In re Folding Carton Antitrust Litigation, 83 F.RD. 260, 265 (N.D.
111. 1979), Robinson v. Magovem, 83 F.RD. 79, 85 (E.D.Pa. 1979), Flour
Mills of America. Inc. v. Pace, 75 F.RD. 676, 680 (E.D.Okl. 1977). The
number and detailed character of interrogatories is not alone sufficient reason
for disallowing them unless the questions are "egregiously burdensome or
oppressive". Wirtz v. Capital Air Service. Inc., 42 F.RD. at 643. See also
Anderson Co. v. Helena Cotton Oil Co., 117 F.Supp. 932, 941 (E.D.Ark.
1953). Nor is the fact that answering the interrogatories will require the
objecting party to expend considerable time, effort and expense, Wirtz v.
Capital Air Service. Inc., 42 F.RD. at 643, or may interfere with the
defendant's business operations. In re Folding Carton Antitrust Litigation, 83
F.RD. at 254. See also Klausen v. Sidney Printing & Publishing Co., 271
F.Supp. at 784, Rogers v. Tri-State Materials Corp., 51 F.RD. 234,245
(N.D.W.Va. 1970) ....

Id. at 296-97.

10. It is clear from the foregoing that when a timely objection to an interrogatory is

made on the basis of undue hardship, the prevailing law calls for the presiding officer to

weigh the equities involved in determining whether to require the responding party to

compile the requested information. In the instant case, Kay made no timely objection to

Interrogatory No.4 on the basis of undue burden or oppression. Indeed, he did not object to

the interrogatory at all when he submitted his purported "answer." Furthermore, even if Kay

had attempted to make a timely claim of hardship, such claim would not have prevailed.

Kay belatedly interposed a claim of hardship in his opposition to the Bureau's motion to
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compel. However, the Presiding Judge properly rejected that claim and ordered Kay to fully

answer the interrogatory. Order, FCC 95M-203 (released October 31, 1995). The Presiding

Judge's Order requiring Kay to produce a station-specific list of his loading was entirely

proper given the fact that: (a) no timely objection was made to the interrogatory; (b) the

Commission has already determined that no undue burden exists with respect to providing

loading information;9 (c) the information sought is uniquely available to Kay; (d) the

information sought is relevant to the designated issues; (e) the information sought is critical

to the Bureau's task of satisfying its burdens in this case; and (f) the information sought is

vital to the Commission's fulfillment of its regulatory licensing responsibilities.

11. Kay next argues that the Bureau has not satisfied its burden for summary

decision of the § 308(b) issue because: (a) "the Bureau has not produced any evidence.

that Kay has not produced all information in his possession in response to Interrogatory No.

4." and (b) "[t]he Bureau's entire Motion is predicated on the allegation that Kay has failed

to allocate the mobiles to a particular station for a particular customer." Bench

9 Nearly four years ago, the Commission fully considered whether requiring land mobile
licensees to substantiate their loading in compliance cases would constitute an undue burden.
The Commission unequivocally held that it would not, given the critical nature that loading
information plays in regulating land mobile licensees. Amendment of Part 90 of the
Commission's Rules to Eliminate Separate Licensing of End Users of Specialized Mobile
Radio Systems, 7 FCC Rcd 5558 (1992), at " 17-22; Amendment of Part 90 of the
Commission's Rules Pertaining- to End User and Mobile Licensing Information, 7 FCC Rcd
6344 (1992), at "5-8. In order to ensure that there would be no undue hardship, the
Commission afforded licensees flexibility with respect to the types of records upon which
they could rely to substantiate their loading. However, the Commission reminded licensees
of their ongoing obligation to deal candidly and truthfully with the Commission. 7 FCC Rcd
at 5561, , 22.
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Memorandum, pp. 7-8. With respect to the ftrst claim, Kay again is confusing a written

interrogatory with a document request. Simply because Kay has provided documentary

materials in response to the Bureau's request for documents, does not relieve him of the

obligation to fully answer Interrogatory No.4. In this regard, it belies logic how Kay can

continue to maintain that he has already fully responded to Interrogatory No.4 when the

documents upon which he relies, by his own admission, do not contain the requested loading

information. Kay's second claim, that the Bureau has not satisfted its burden for summary

decision of the § 308(b) issue, rests, in part, on the disingenuous notion that Interrogatory

No.4 does not seek information on a station-by-station basis. It belies logic how Kay can

make this argument in good faith when, at p. 2 of his Bench Memorandum, Kay quotes the

interrogatory verbatim, and the interrogatory explicitly states "With respect to each of the

call signs listed in Appendix A . . . . " (emphasis added).

12. Kay's next argument, that the Bureau has not demonstrated that Kay's licenses

should be revoked, lacks merit. There are at least two independent grounds for concluding

that Kay is basically unfit to be a licensee. First, it is unnecessary to hold a hearing in this

proceeding on any of the Part 9O-compliance issues because Kay has violated § 308(b) of the

Act, willfully and repeatedly. 10 Section 308(b) of the Act places a fundamental, statutory-

10 There is, of course, no need to ftnd that the violations were willful when they have
been repeated. The Bureau has heretofore, in ftlings and at oral argument, provided ample
grounds for concluding that Kay has willfully and repeatedly violated § 308(b) of the Act.
Among the evidence that the Bureau presented was· the predesignation correspondence
between Kay and the Commission. That correspondence collectively constitutes the best
evidence of Kay's willingness at the time to deliberately engage in actions designed to
frustrate the Commission's staff and impede the Agency from carrying out its statutory
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based obligation on licensees to provide, upon proper request, certain specific information

sought by the Commission. It is well established that the §308(b) issue is a dispositive issue

because it goes to Kay's basic qualifications to function as a licensee,u Section 1.251(e) of

the Commission's Rules states that if a dispositive issue is decided by summary decision "no

hearing (or further hearing) will be held." The reason is obvious: it would be a complete

waste of scarce Commission resources to hold further hearings on the qualifications of

someone who has already been found to be unqualifiedY There is a second, perhaps more

ominous, reason why a hearing is unnecessary in this instance. Kay has abused the

Commission's discovery processes by dissembling in his answer to Interrogatory No.4,

deliberately withholding relevant information, and defying the Presiding Judge's valid

discovery Order. If the Faith Center and related cases collectively stand for anything, it is

that the Commission does not tolerate abuses of its discovery processes.

13. Kay's final claim is that the Bureau's Motion for Summary Decision and Order

Revoking Licenses is premature. Bench Memorandum, p. 12. Kay essentially argues -- as

he did in his opposition to the Bureau's motion for summary decision-- that the Bureau

should have sought another order from the Presiding Judge compelling Kay to fully answer

responsibilities. Kay's post-designation actions frrmly establish a continuing pattern of
willful misconduct insofar as § 308(b) is concerned.

11 See' 6, supra.

12 Kay appears to suggest in his Bench Memorandum the contrary view that he is
entitled as a matter of law to a hearing on the Part 90 compliance issues in this case even if
the § 308(b) issue is decided against him. However, Kay cites no authority for this
proposition, and the Bureau is aware of none.
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Interrogatory No.4. The Bureau has already fully addressed this matter in its reply fIling

and it incorporates those reply comments herein by reference. See Bureau's January 22,

1996, Reply to Opposition to Motion for Summary Decision and Order Revoking Licenses,

pp.2-4.

14. In sum, Kay has already had all the process to which he is due -- and more.

Kay has had the opportunity to advance his positions on the § 308(b) issue in: (a) his own

motion for summary decision; (b) his reply to the Bureau's opposition to his motion for

summary decision; (c) his opposition to the Bureau's motion for summary decision; (d) his

motion to strike the Bureau's authorized reply; (e) his Bench Memorandum; and (t) at the

oral argument. Kay also has had the opportunity to produce his loading information over a

period of more than two years. Despite all these opportunities, Kay has neither produced the

requested loading information nor advanced any justifiable reason for refusing to do so.

Furthermore, he has engaged in abusive, contemptuous and dilatory behavior and knowingly

deceived the Bureau and Presiding Judge during discovery in this proceeding. By his own

actions, Kay has revealed himself to be unreliable and unqualified to hold Commission

licenses. The public interest would be served if Kay were no longer a Commission licensee.

Kay's Motion to Strike

15. Kay requests the Presiding Judge to strike the Bureau's January 22, 1996, Reply

to Opposition to Motion for Summary Decision and Order Revoking Licenses. Kay argues
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that the Reply improvidently went beyond the matters raised in Kay's Opposition. As shown

below, Kay's argument lacks merit.

16. The Bureau's Reply consists of a total of nine paragraphs. Paragraph No.1

provides introductory, non-substantive information. Paragraph No.2 is directly responsive

to Kay's claim in his Opposition that the Bureau's Motion for Summary Decision and Order

Revoking Licenses is procedurally defective because it is not supported by an affidavit.

Paragraph No.3 is directly responsive to Kay's claim in his Opposition that the Bureau

should have filed another motion to compel, rather than a motion for summary decision.

Paragraph Nos. 4 and 5 are directly responsive to Kay's claim in his Opposition that the

Bureau is seeking summary decision based on a general failure by Kay to produce discovery

materials. Paragraph No.6 is directly responsive to Kay's claim in his Opposition that facts

concerning his predesignation violations of § 308(b) of the Act bear no relevance to the

Bureau's Motion for Summary Decision and Order Revoking Licenses. Paragraph Nos. 7

and 8 are directly responsive to Kay's excuses for failing to comply with the Presiding

Judge's discovery Order, FCC 95M-203 (released October 31, 1995). Paragraph No.9

provides a summation.

17. As shown above, the Bureau Reply was strictly limited to responding to the

various claims and factual and legal errors in Kay's Opposition. Furthermore, the Bureau

was authorized by the Presiding Judge to proffer a reply pleading, 13 and it did so in complete

13 See Order, FCC 96M-1 (released January 18, 1996).
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compliance with the Presiding Judge's instructions.

Respectfully submitted,
Michele C. Farquhar
Chief, Wireless Telecommunications Bureau

~//L- ~"'-
W. Riley ~ingSWOrth
Deputy Associate Bureau Chief

~:LL- -
Gary P. Schonman
Anne Marie Wypijewski
Attorneys

Federal Communications Commission
2025 M Street, N.W., Suite 7212
Washington, D.C. 20554
(202) 418-1430

February 8, 1996
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12174 INTERROGATORIES TO PARm:8 Cia..
Rule 33

be made. Rule 33 does not sanction oppression by interroptoriee,I
a reality emphasized by the recent imposition of a limitation on the
number of interrogatories a party can ask without leave of court •
and the general concern with proportionality in discovery.' An
objection will be sustained if either a particular interroptory I or a
set of interrogatories • is thought to be 80 broad and aU-inclusive 88

a. Doell no& MIlCtloD oppreeatOD

Zenith Radio Corp. v. Redio Corp. of
America, D.C.DeI.1952, 106 F.Supp.
661, 586 n. 6, reconsideration denied
D.C.Del.1963, 109 F.Supp. 913.

e. Number of lo.terroptortell

See f 2168.1.

7. ProportJoDailty

See I 2008.1.

8. Interroptory too broad
Interroptory 88Qnc plaintiff what it

had done that would demonatrate that
it bad acted with due dilipnce in in
vestigation of an aJJeaed violation or
15 U.S.C.A. f 1 W88 overbroad, ambir'
UOUS, and called for a IepI conclusion,
and an answer would not be com·
peDed. Jewish Hospital AsIn. or
Louisville v. Struck Const. Co.,
D.C.Ky.1978, 77 F.R.D. 69.

An ~ion will be 8U8tained if either a
particular interroaatoJy or a let of
interrogatories is thoucht by the court
to be 80 broad and aU iDcIusive 88 to
be burdensome. Flour Mills of Amer·
ica, Inc. v. Pace, D.C.OId.1977, 76
F.R.D. 676, 680, citlq Wrlpt A
Miller.

In printe antitrust action apinst corpo
ration owned ~ and repreeentini in
surance companiee and providinl ad·
juatment services, interroptory leek·
inc identification oC docwnentl reflect·
inc communications between defen·
dant and independentl W88 too broad,
but if plaintiff could list relevant 8Ub

ject matter, court would then 8U8tain
motion to compel answers in nut
wave of discovery; defendant should,
however, presently identify booklets
and pamphlets sent from or to inde-

pendent actiutera reIUint to deCen
dant'l claim ecijU8tmeAt service. Pro
feuional AcVultinc Syetemt of Amer
ica, Inc. v. General MJuatment Bu·
reau, Inc., D.C.N.Y.I974, 3'13 F.Supp.
1226.

It is unduly burdenaom8 to require cor·
porate opponent to both answer inter·
rogatory and identify aource of its an·
swer and any other IOUJ'l:e of informa
tion reiatinc to IUbject or interropto
ry in context of civil IICtione under
Title VII or Civil Rilhtl Act of 19M.
Evans v. Local Union 2127, Intern.
Broth. of Elec. Workers, AFL-CIO,
D.C.Ga.I969, 313 F.Supp. 1354.

Portion of interroptory in penonal-in.
jury action aeldDs defendant to recite
aU information be poII.lled retatma
to accident W88 too broad to permit an
etrective responae, and plaintiff wu
permitted to amend it to omit 0bjec
tionable portion. Mort v. AIS DIS
Svendborg, DIS AF 1912 AIS, D.C.Pa.
1966, 41 F.R.D. 226.

Union's interroptory aakinI employer
to state whether empJo,er'l attorney
W88 authorized to act with fWI author·
ity on all mattera contained in com·
plaint between certain datee W88 too
broad. Truck Drivers " Helpere L0
cal Union No. 896 v. Gl'088bane "
Petersen, Inc., D.C.Kan.I962, 209
F.Supp. 161.

•• Set too broad

Set or interrogatoriee, which wu two
inchee high and 381 .... long, which
contained 2,736 queetiona and sub
parts and which. coneervatively, would
cost $24,000 to answer, W88 unduJ.y
burdensome and oppl'ellive when
viewed with relation to the C888 and ('



299

Ch.8 OBJECMONS TO INTERROGATORIES § 2174
Rule 33

to be burdensome. These are the sorts of situations that led to
numerical limitations on interroptoriea. In making that detenni
nation the courts have for yeara adopted a proportionality approach
that balances the burden on the interrogated party against the
benefit that having the infonnation would provide to the party
submitting the interrogatory.·' The recent trend toward guarding

8

•,
'e•
11

a
s

\

)-

I-

'.

would be stricken sua sponte. In N

U.S. Financial 8ecuritiel Litigation,
D.C.Cal.1975, 74 F.R.D. 497.

Set of 70 interroptories that weN filed
in action for aJtecedly raciaJJy di8crim
inatory employment practicell, maDY
of which contained from two to is
subparts and which sought l1l88I of
information not only with reepeet to
race but also with respect to IG fOr
period be&inning prior to defendant'.
incorporation and openine of ita boIpi
tal where alleged dillCrimination took
place wu overbroad and defendant
was entitled to protective order.
Jones v. Holy CI'OIllI HOIPitaJ Siher
Spring, Inc., D.C.Md.1974, 64 F.R.D.
588.

Where the 209 interroptories contain
inc 432 eeparate queationl filed by
plaintiff in civil-right. 8Ction epinat
police otrJCelB and otberll were in the
m*rity irrelevant, cwerbroad, and
improper and much of what WIll ap
parently sought W81 information more
readily and usuaJly obtained through
the use of oral depositionl, interrop
tories were improper and would be
Itricken. Boyden v. Troken, D.C.III.
1973, 60 F.R.D. 625.

Where, 88 to interrogatorilll pneented
by plaintiffI in action for Ioea of buaj
ness due to defendantl' al]epcIy falee
statements in disparapment 01 plain
tiffs' resort, some were entirely irrele
vant, others were repetitive, and many
were nothing more than statements,
allegations and conclusions by author,
rather awkwardly cut in form of
questions, and some "queatioDl" con
tained statements which pouib]y
might be proper BUbjeets of. question
for admissions and others sought dis
covery of materials which might be

proper subject for production, inter
estI of juatice would best be BeJ'Yed by
requiring plaintiffs to submit Dew in
terrogatories. Hutter v. Frederick
son. D.C.Wis.1972, 58 F.R.D. 52.

This rule governing interrogatoriel does
not license the unlimited quinine of
an adverse party. Greene v. Ray
mond. D.C.CoJo.1966, 41 F.R.D. 11.

Defendant's objectiona to interroptories
which required defendant to It&te
"all" facta in his po8lI8ll8ion re1ati"" to
each occurrence would be IUItained on
ground that interrogatoriel were too
pneral and all-inclusive to be an
swered. Stovall v. Gulf. So. Am.
S.S. Co., D.C.Tex.I961, 30 F.R.D. 152.

10. Balance burden apJut beDeftt

Rich v. Martin Marietta Corp.• C.A.10th,
1975, 522 F.2d 333, 343. cltlDI
Wrlfbt A Miller.

Anawers to Interrogatories requestinc
data on every computer ~mer
hired by large conglomerate in pre¥i
OUI seven years would not be com
pelled in view of interrogatone.' bur
densomeness. Halder v. InterDational
Tel. & Tel. Co., D.C.N.Y.lm, 75
F.R.D.657.

In patent licensor's action wherein licen
sees sought dam... for allepd anti
trust violations, where liceneeee' in
terrogatories would require licensor to
meticulously examine everything in li
censor's tilel for anything that men·
tioned or pertained to any apparatua
or proceSl uaed by any licenBee and
believed by licensor to be inCrincinc.
interrogatories were unduly burden
some and oppressive. Deering Millik
en Research Corp. v. Tu-EI8Itic:
Corp., D.C.S.C.1970, 320 F.Supp. 806.
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AJtbouIh plaintill' wu entitled to ex·

pIore the reIationahip of defendant to
a Damed mecIic:aJ apert, interropt.o.
... ~..tinI complete deWJe of all
refltrraJ, to the expert tar eumination
ov. a three-yar period would shed
little lijht upon the nlatlonahip be
tween defendant aDd the expert and
wei not auf1\ciently~ to the la
sue of pouibIe blu to juatify putting
the defendant to the Inconvenience
and expenae of lIIlIIIJDbIIng the infor
mation. D88il.. v. Moore-McCor
mack Un.., Inc., D.C.Pa.l969, 47
F.R.D.364.

Objection to plalntJ.fr1 interrogatory in
petent-orlentecl declaratory judgment
action would be lRUItained, when inter
roptory would neceeurily involve an
enormoul number of documenta, and
value of materla1 w.. far outweighed
by effort that wouIcl be required to
accumulate sum m.. of information.
StnJthers Scientific cl Int'l Corp. v.
General Foods Corp., D.C.Tex.l968,
46 F.R.D. 376.

Objections to propoeecl interrogatories
would be sulltained on IfOUnd that a
Iarp number of the interrogatories
would entail a great deal of labor in
answering aDd were of doubtful use
fUlness, and on the further ground
that, .. to a Jarp number of them,
the witness dIaclaimed any knowledge
whereby answer miPt be made. Fox
v. Filher, D.C.Tenn.lNt, 39 F.Supp.
878.

Ct.

When it Ia clear from face or interrogato
ry considerable IUDOW1t of effort will
be D.eC8II8U'J' to answer it and purpose
of interroptory II DOt to detennine
exlatence of an I-.e but to obtain
evidence to buttnlla poeition on lasue,
then interroptin. party should come
forward with some evidence to show
that lasue I. in fact in case. Leumi
Financial Corp. v. Hartford Aa:. &
Indem. Co., D.C.N.Y.I969, 295
F.Supp. 539.

ell. •

-ob,lecdoa oyernIeII
In foJdinl-earton antitruIt UtipUOD, !D.

tel'l"Optoriel would 111& be lIDduI,y
burdeD80m8 bece.- ..., .......t !D.
formation about W...... tnInIIc-
tlOII8 over a 16-,... !D.
formation aoqbt purc:hMiDc
p~ wu~ to prvo(vl eon·
,piracy, impect, aDd..~
eo that becau. the iDtemlptoriee
themselve' were ......... the fact
that answers to tbeIIl would be bur·
deneome and expenaiye wu DOt iD It
self a reason for reIUiIi.-. to order dJa.
covery that waa otbenrIae .,..-opri
ate; because the purebMinc pncticea
of plaintift'a were a t Inquiry
throuput the 16-)'8111" con-
spiracy period, liDIW..'" the iDter
rogatoriee for the 1~ period WIll

not burdensome., ......., becauee
defendant. had been NlpIired to re
spond for the whole ....COIlIpincy
period and beyond OD IIIIIItiRIIIt .e.
In re Folding Carton ADtitnalt Utip·
tion, D.C.IIl.t979, 83 F.R.D. _.

That production of doc:umeatl would be
burdeneome and ....... lUIIlI would
hamper lOme of deI'eDcI.tI' bwliDeeI
operationl i. not ill itlei' a I'IUOD for
reli.uiDl to order cIiecioftI)' tW II oth
erwise appropriate; IIUda priDdpIe Is
equally true for ......... of iDtmoI
atories. In re Foldioc CutoD Anti
trust Litiption, D.C.m.l978, 88
F.R.D.261.

In action ariaiJlI f...~ iDcidIDt of
police brutality iD wbieh it .......
that defendant. .,.. and police
coJllJllu.loner were .......t iD raum,
to give omeara adequate tniDiDI and
supervlaion on avoidiDc poIb brutali
ty and in fllilinc to tilt ame.. for
racial pnVudice, vioIeat prqI8DIIitiea
and emotional in8tebWtieI, !D......
tory 88 to prior reporta received by
such defendant. u to ...... police
brutality and .. to the cIiIpoIitioDa
thereof and action tHen u a r.ult,
though not limited to reports CODCll11

ing the officers involved iD iDeiclent
with plaintiff, WII relevant and per.
haps cnJclal to plalntifl"8 C8ll8, and
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apinst discovery abuse may incline courts to approach such ques
tions more strictly.

Interrogatories that are unneceuary are oIQectionable,ll and
an objection may be sustained if the interroptory objected to is ..
adequately covered by other interrogatories.II But objections to
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thus defendants would be requircld to
answer interroptory even thoulb it
might impoee heavy burden on them.
Culp v. Devlin, D.C.Pa.1978, 78 F.RD.
136.

Where defendant in patent-infringement
luit did not demonstrate that produc
tion of requested documents and an·
swers would be annoying, burden·
some, or completely irrelevant to BUit,
and plaintift' contended that answers
to interroptories and production of
document. would aipiftcantly en
hance ability to present caUIMI of ac
tion, defendant would be required to
answer interroptories relating to
names and eddreflllel of purchaaers
and users of defendant's allegedly in
fringing equipment and to produce
sales recorda. Rota-Finish Co. v. tn
tramatic Equipment Co., D.C.m.197S,
60 F.RD. 571.

Interrogatory wu required to be aD

swered, even thouP preparation of
the correct answer would be time con·
suming and probably coatIy, since the
information wu crucial to the issues
of the case and was in the exclusive
custody of the defendant. King v.
Georgia Power Co., D.C.Ga.1970, 50
F.R.D.l34.

Value to plaintiff of information out·
weighed annoyance and expenlMlll to
defendant. Seff v. General Outdoor
Advertising Co., D.C.Ohio 1951, 11
F.R.D.597.

11. UDDetle88U'Y

When interrogatories rded by taxpayer
were broad and lacked utility save ..
an har888ment to the United States,
order that United States did not have
to comply with such discovery was not
an abuse of discretion. U.S. v. How
ard, C.A.3d, 1966, 360 F.2d 373.

To avoid oppr8IlIi¥8llell, interroptories
mUit be taiIorecl to cU8ccmr only what
il I'8lIIODabIe and l1llCl8IIIUY to litip
tion at hand. In re U.S. Financial
Securities Litigation, D.C.CaJ.1975, 74
F.RD.497.

Interrogatory aakinI corporation if it
had made suc:h inquiry .. would en
able it to make fun and complete an·
swers W88~.... unneces
sary. Sutbmend Paper Co. v. Grant
Paper 801: Co., D.C.Pa.l948, 8 F.RD.
416.

Objections 8U8tained to interroptories
where the anawen would be ulllful
only in COIJIlflCtion with information
sought by odaer improper interropto
riea. Savannah Theatre Co. v. Lucas
& Jenkins, D.C.Ga.l943, 10 F.R.D.
461.

II. AIretId7 covered

Where plaintiff', in answer to prior inter
roptories, had stated that reuonable
value of boat WIllI $38,000 before fI...
and zero after the and that boat had
been used onl)< a few hours prior to
1088 and therelore market value imme
diately prior to 10M W88 the llUDe ..
sale price of $38.000,~n to in
t8rr0ptory inquiriDI into f8ctwd con
tentions supportinc claim for $38,000
damaps would be sustained. Lincoln
Gateway Realty Co. v. Carri-Craft,
Inc., D.C.Mo.1971, 63 FoR.D. 303.

When interrogatory was repetitious, re
dundant and tautological to another
interrogatory, an answer thereto
would not be required. Pa.yer, Hewitt
&; Co. v. BeUanca Corp., D.C.DeI.1960,
26 F.R.D. 219.

Defendant's interrogatories, eeeking in
formation similar to that sought in
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interroptoriea may not be used 88 a means or collateral attaek on
the auft'iclenq or the complaint or 88 a vehicle for havm, the court
decide the i88uee presented on the merits or the case.II

It. a general rule a party in answering interroptoriee must
fumiIh information that is available to it and that can be given
without undue labor and expense.14 But a party cannot ordinarily

interraptoriee previOUlly propounded When Pl'elllmtly otUeetiuI deleDcIante
by plaintiff, were improper. Wooda v. had not moved to lJtrib the com·
Kornfeld, D.C.Pa.I949, 9 F.R.D. 196. plaint, they could not cohaera1I1 at-

Objectiona to interroptoriea that were taclt the compI8int by WlI,Y or objec.
CI:l'feI'ed by other interroptoriea would tiona to interroptori& Curtis v.
be 1lUItained. B.B. Chemieal Co. v. Loew'. IDe., D.C.N.J.1967, 20 F.R.D.
Catarect Cbem. Co., D.C.N.Y.19SS, 25 4«.
F.Supp. 472. 14. luIol'lllatlo1l.vaUabIe to hba

ct. Party cannot reCUIe to anner interrop·
In Co1dinI-auion antitru8t litiption, aI· tory limply because be would have to

tbouP plaintiffl' olVeetioDi to defen· coDlUIt boob 01" docwnentI in order
dante' intemJl'lltori. on around of to prepare reIPOlI88. Flour MiIJa of
repetition wwe proper to eertain ex· America, IDe. v. Pace, D.C.Ok1.1977,
tent, court would atiD require 8JlJIW8I'lI 75 F.R.D. 678.
to tboee interroptori& and if all in- Interroptoriel I88kinc inf'onn8tioD
Cormation had been previoUIly pro- known by cWendant'. ampIoYees who
dueed IUf6c:ient to derive an BnlW8r to witneued incident were Dot objection.
the interropto.... plaintiff. might able where queBtioDi caUed Cor an.
demoDltrate pod cause tor a protec- swen that could be readi1,y obtained
tive order as to tbolIe interroptoriel, by penon lIllIWeIinI int.erroptori.;
and if a protative ant. wu granted, if 8DlW8I1I were not aftilable after
plaintiff.l wouIcl atiD baYe to identify reasonable iDquirieI to empao,.. who
the documentl &om wbic:b BnlWenl to had lmowledp of aUepd iDcident, the
interroptor'- could be obtained. In BnlWef could 10 ate. Ballard v. Alle-
n Foldinl CArton Antitrust Litip· iheny Airlin., Inc., D.C.Pa.l912, 54
tion, D.C.m.1919, 83 F.RD. 260. F.R.D. 67.

But d. PillinI v. GenenI Moton Corp.,
Intemlptoriel were DOt objectionable u D.C.Utah 1968, 45 F.RD. 388. S69-

not propounded in pod faith merely 370.
bec:au8e cocWendant bad theretofore Brown v. DumbIIr " SulIiftD DredcinI
lIDIftred interroptoriea concerninl Co., D.C.N.Y.llN8, 8 F.R.D. 107.
the aame mak, iD "'nee of Ihow· A party c:anaot be Corcecl to prepare biB
iDe that tbe1 ....... uDD8ClNIril7 repe- OPPODellt'. CM8 nor to ..... in......
titioua. Rediker v. Warfteld, D.C.N.Y. tioDi Cor hiI ........." but oI:iectioD
U161, 11 F.R.D 126. that prepIrinc an aDIftI' to interroaa-

11. Decide....... tory wouIcl be an UDlIue burden ia DO&

On motion addreIIed to interroptoriel, available "beD iDfOl'JDtlt,ioa can .....
court has DO authority to make deci. ,1IOnabl,y be furniabed. Territory of

/ Ilion u to iuueI in cue. U.S. v. 216 Alaska v. The Aretidlaid, D.C.Alub
Bottl. of Sudden Chanp, Div. Hazel 1955, 15 A1aaka 667, 136 F.Supp. 164.
Bishop Inc., D.C.N.Y.I965, 38 F.R.D. An interropted party must f'urni8h rete
695. vant information in hit poIlleIl8ion
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...........08 01' reeearch

edeDt that complete anawer to
....tory would have required an

iDterroptory waa eltcesaively
....lDIOIBe; howevar, city offlclaIa

whom civil-righta suit waa
would be ordered to respond
~ in part by diaclosing any

f1l a.temal CUnda. Alliance to
~D v. Rochford, D.C.IIl.

715 F.R.D. 430.

,
........... oppoaent'. cue
~ be compelled to do inter·
perty'. inveetiption for him,

will be be required to answer
eoncerniDc privilepd mat

., .. quIIticma that are unduly bur-
0Imert v. Nelson, D.C.D.C.

, 10 r.R.D. 369.

.1DUIt provide by way of anawera to
the relevant facta

lMilabJe to it but it Mould not
"~ to enter into uteDaive

~ reeearch in order to ac·
lUCIa inlormation. La Chemise

Y. AlUptor Co., Inc., D.C.DeI.
10 r.R.D. 164.

iriqpltoriea ahouJd not be uaed as •
for compelJinc interropted

to prepare the interrogator'.
... 1Dterroptor. Kainz v. An.

_ .....:11. Inc., D.C.m.I9M, 16

0BJBC110NS TO INTERROGATORDS 12174
Rule 33

forced to prepare its opponent's case.I' Consequently interroga-
. that require a party to make extenaiw investigations, re-

or compilation or evaluation of data for the opposing party
in many circum8tan~ improper.II /

When pWDtiII' brouIbt don on br0
ken' IIIluIbt boad epinIt inlUl'9r
and timeIiIleea of noIice of claim waa
an iIRe.~ to inte.rroptoriee
requiriltc inIurer to ate bow it han·
dled cIaima on bonds eimiIar to that
involved tiom time bond waa iuued to
plaint1ft' to about five months after
lut tranNdion for which recovery
waa soucht would be SUBtained in abo
I18nce 01 Ill)' evidence of eetoppel be
fore court which waa loath to compel
inaurer to IIII8I'Cb m. to compile what
might pI'CM to be WI8Iea fnl'ormation.
Leumi JI'iIIencial Corp. Y. Hartford
Ace. " 1DcIem. Co., D.C.N.Y.I969, 295
F.Supp. 539.

Interroptoriea were penniuibJe inIot'ar
as tbeJ required claimant to diaIorae
information within ita knowledge or
pouessiDll, but it would be unreason·
able to require elaiJDant to lMl&J'Ch for
facti and compile outside data and
citatio. to literature DOt within ita
paue_on or known to it. U.S. v. 216
Both of Sudden Chance, by Lanolin
PltuI Lab. Div. IfueI Biabop Inc.,
D.C.N.Y.l9S5, 36 F.R.D. 896, 702.

Interropt.oriel were too broad, pneral,
burdeDInme, and oppnIBive, when
they eouPt commwdcatiolll between
defeuclant and Gm' eJabty patent H
cel1l88l ON' almoet quarter of centu
ry. Cone MiDa Corp. Y. Joeeph Ban
croft " 80nI Co.. D.C.Del.196S, 33
F.R.D.818.

Interroptoly that would require party
to inveetipte all of ita olBcel'll or em·
ployees for eicbt·year period to diBcov·
er if they bad certain information was
burdeD80lDe and opprtlIIIIive. Filcher
" Porter Co. Y. Sheffield Corp.,
D.C.Del.I962, 31 F.R.D. 534.

On objection by defendant to interrop
tories propounded to defendant before
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Thus a party abould provide relevant fada reediJJ available to
it but Bhould not be required to enter upon independeat reeearch in
order to acquire information merely to answer interrvptories.., If
the data is eqwilly available to both partiea, the party seeking the
information should do its own research.It Even if the data is in the
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When pWati8' would be requincl to
sean:h .. .....,. IIIOl'e tile five
million doeumenta ill order to ftarniah
ana to flnt Jl'OUP 01 interropto-
riee on pWIdift' by .-&ain of
the deleDdanta, pIaiotift'. oIP:tiona
to the lint Jl'OUP 01 Interroptoriee
W811 required to be 8WltainecI by d18
triet court. RiM" Co. v. A.oclation
of Amerieen RRa., D.C.D.C.I959, 23
F.R.D.211.

Under rule reIatiDI to interroptoriee to
parties, plaiDtift'a 'IfeI'8 not _tiDed to
require defeodant to anlW8l' interrog
atory eIieitinJ all United States and
Pennqmma Jawa, ndea and reeula
tiona penaiDinc cfirec:tJy or indirectly
to treatment or meeta and eimilar
produc:tl by I*kiDc compenie8 Cor de
struction and/or prevention of certain
organilma In auch food producta.
KJucheDac Y. 0naId • He. Co.,
D.C.PL1957, 20 F.RD. 87.

Intel'J'OllltOl7 8IllIIdqr memoranda con·
cemiDc lIIT8JlI'IIII8nta for providiac
service for 1arIe conaumen in the
TVA ... W88 DOt required to be an·
swered when to do 10 would be op
preuin and unduly expebllive. Vol·
unteer EIec. Co-Gp. Y. TVA, D.C.Tenn.
1954, 139 F.Supp. 22.

18. EqaaUy.wIIabIe
Hoffman v. United TeIecommunicationa.

Inc., D.C.Kan.I987, 117 , .R.D. "36.

Since all information~ to an
swer di8putelI in~ WM
equeDy aveilable to defendant by de
poeitioDa, or recorda in audit, DO com
pelliDc reuon u:isted to ..... plain-

_ tiff to answer auch interroptoriell,
which plaintiff alleged would requin
over 10,000 1DlI'W8l'II. Spector Freight
Sy8teml, Inc. v. Home Indem. Co.,
D.C.ID.1973, 58 F.R.D. 162.

trial, court would cIiIItinpitb between
~ Cor int'oru*ion that reuon·
abty milht be~ to be available
to defendant • matten or record or
penoMl bowIecfce or ita ot1icere or
apntl. and requeeta that deCendant
aneJyze, evaluate, 01' substantiate cer
tain CllCtI or information. Dusek v.
United Air Lines, Inc., D.C.Ohio 1949,
9 F.R.D. 326.

Interroptories requeetiDl information
as to how ID8IlJ cIe.Y- plaintiff was
abient Crom work in year of hia acci·
dent, whether recorda i.JJdic:ated rea·
IOn for any abeenCllll, whether defen·
dant caUMld pIeiDtifI' to submit to
madicel examination prior to being
hired and at intervala, name or eum
ining physician and nature of findinp
on thoee 0CC8IIi0nI were objectionable
88 requirinc detailed and exhaustive
aearc:h in order to procure nec:euary
information. Jonee v. Pennsylvania
a. Co., D.C.m.l94?, 7 F.R.D. 662.

When interroptoriel propounded by
plaintiff in Price Adminiatrator'. ac
tion to recover dlunapa on account of
overcellinl aaIe or merchandi8e asked
deCendant to ~rm extensive IIC

counting and auditiJII operationa of
ita own boob ad recorde in order
that it miabt pnpare and preeent to
plaintiff in tabuJatecl form, or in other
convenient form, every minute detail
upon which p1ehd;iff might base biB
recovery or etam.cee, interroptoriee
were oijec:ti.onaWe .. burdenlOme,
vuatiOWl and oDerOua. Porter v.
MontaJdo'.. D.C.Ohio 1946, 71
F.Supp.372.
J

17. Independent ruearch

Lugo v. Heckler, D.C.Pa.l983, 98 F.R.D.
709, 715, c~ Wrltbt " Miller.



305

.. .,
.., .

'..'.~'.~,t ":

.~", .

'~

r
,~ I

1
, t
: 11

I ' .,.

I J •
• •

\

weather conditions at time aM place
of accident for the ten-hour period
preceding the accident since IUch an
swer would require compilation oC Ita
tiatieaJ data, and the information
BOUght was available from llOurcea
equally accesaible to p1aintift's. Nee
dles v. F. W. Woolworth Co., D.C.Pa.
1952, 13 F.R.D. 460.

In bankruptcy trustee's action Cor recla
mation or money value or property
tranarerred by bankrupt to defendant,
defendant's interroptoriel, asking
plaintiff Cor itemization and valuation
of aoods owned by bankrupt at time or
tranI8etiona, itemization of disposi
tion or moneya paid bankrupt by de
fendaat, and ltatement or whether
plaintift' knew or beUeved that bank
rupt's boob and recorda were inaccu
rate, were objectionable as calling Cor
information concerninc boob and rec
orda readily acceuible to deCendant,
goods in defendant'. poueuion, and
trustee's opinions or concluaiona.
Klein v. Leader Elec. Corp., D.C.ill.
1948. 81 F.Supp. 624.

But ...
Government would be required to an

swer interrogatory notwithatandiJll
claim that inCormaticm and materiall
requeeted were as reediJ,y acc.aible to
defendants who propounded interror
atory u to the plaiDtift' aovemment.
U.S. v. 58.16 Acres of Land, D.C.ill.
1975, 66 F.R.D. 570.

1.. Available under Rule 34
In action under antitruft laWi arising

out or operation oC movie theaten,
interroptories thltt required receipts
and other data on a daily buia. were
BO detailed that plaintift'8 would be
required to compile the answera them
selves, although defendants would be

10. See note 20 on page 306.

Interroptory that required injured ..
man to relate position of each witnesi
at time of accident, including direction
each witn8llll was from seaman and
deecription of obBtructiona blocking
the witnel8ell' view, requested infor
mation that vessel owner should be
required to obtain through questions
directed to the witnesses themselves
and through inspection of accident
aite. Reichert v. U.S., D.C.Cal1970,
51 F.R.D. 500.

Objection sustained where information
was public and answer would require
sifting through a vast amount of ma
terial. Struthers Scientitic 41 Int'l
Corp. v. G.neral Foods Corp.,
D.C.T811.1968, 45 F.R.D. 375, 380.

In diversity action apinst railroed for
wrongful death oC individual who was
crushed between a railroad car and
retaimn, wall, interrogatories asking
railroad Cor such matter as precise
measurements oC retaining wall, ita
distance from the tracks, and various
other such measurements were im
proper as asking Cor data equally
available to interrogating party.
Reynolds v. Southern Ry. Co., D.C.Ga.
1968, 45 F.R.D. 526.

Interroptory propounded to drog com
pany relevant to alleged Cailure to
maintain continuing check on litera
ture regardinJ ....ety of drug that al·
lepdly cauaed harm to plaintifrs eyes
was to be answered, but court re
quired company only to list literature
requested and did not require compa·
ny to prepare summaries of literature
requested by interrogatories. Luey v.
Sterling Drol, Inc., D.C.Mich.I965,
240 F.Supp. 632.

In action Cor iJijuries sustained in fallon
defendant's premises, defendant
would not be required to answer inter
rogatory requesting him to state the

Ch.8 OBJECTIONS TO INTERROGATORIES § 2174
Rule 33

poeseseion of the interrogated party, ita adversary cannot use
interrogatories to evade the burden of compiling data at its own
expense if the records are available for its inspection under Rule
34 J' or by consent of the interrogated party.- This practice was
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§ 1174 INTBRROOATOR1E8 TO PARTIES CIa..
Rule 31

formalized in 1970 by the adoption of Rule 33(c) (now Rule 33(d»,
gMllI the interropted party ite option to produce bUli~ records
from which the anawer can be found if the burden of derivm, the
8J18Wer iI substantially the same for both parties.I'

It would be a mistake, however, to suppose that the fact that
answeriDI an interrogatory would require researeh by the interr0
gated party is enough to bar the interrogatory in every C888. It is

not.M It

Oil. 8

II. Reee:

Number &I
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Johns-M
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with8tan'
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Smith A
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Interrogatories are not a subltitute for
inspection of boob or dOCWMDta un·
der Rule M. Cinema Allu, eota,
Inc. v. Loew'., Inc., D.C.DelI947, 7
F.R.D.318.

A fIN insurance company'. motion for
further anawera by insured to inter·
roptoriee seekin, information obtain
able by company on inspection or in
sured premille8, _ autboriaed b1 par'
ties' agreement, waa denied. Phoenix
In•. Co. v. Cline, D.C.Mua.ll42, 3
F.R.D.354.

Bat d.
Plaintiffs' oJ.Uections to duplbtioD for

certain interroptoriel would he over
ruled, because previous doc:umePt re
questa would not t'uI)' provicIe the an
swers to such interratatoria In re
Foldin, Carton Antitnalt LItiption,
D.C.m.1979, 83 F.R.D. 280.

10. Avalleble by~t
Tytel v. Ri~MerreB. Inc.,

D.C.N.Y.1986, 37 F.R.D. 361.
Triangle Mfg. Co. v. P&rIlIIICIUDt Bel

Mf,. Co., D.C.N.Y.I964, 36 F.R.D.
540.

Barrows v. KDninktijke Lucbtvaart
Maatechappij, D.C.N.Y.lllil, 11
F.R.D.4OO.

Phoenix Ina. Co. v. Cline, D.CJIua.
1942, 3 F.R.D. SM.

Fox v. Fiaher, D.C.T81UL1941, 39
F.Supp.878.

C. F. Simonin'. Sons, IDe. .... American
Can Co., D.C.Pa.I940. 1 F.R.D. 134.

See i 2178.

11. Option to produce
See i 2178.

required to 8D8W8r the interroptoriee
to the extent of atine whether such
information w_ available in boob,
reeonta or document., on which plain.
tim. could base a motion to produce.
Erone Corp. v. Skouna Theatres
Corp., D.C.N.Y.l9M, 22 F.R.D. 494.

Generally, a party propounding interrog·
atoriel should not be permitted to
compel his opponent to make compila·
tions or perform research and inveeti·
..tiona with respect to lltati8tical in·
formation, which party propoundin,
interroptoriel might make for him·
lelf by obtainm, the production of
boob and documentl punuant to
Rule M or by doiDg a little footwork.
Koaczakowaki v. Paramount PictUrtl8,
Inc., D.C.N.Y.1967, 20 F.R.D. 688.

Aa • po"'" rule, court wiD not by in
terroptoriee require party to examine
it. own recorda, and compile and cor·
relate information therefrom for bene
fit of ClppClIIiDg party, when oppolJing
party .... riFt to inspect such record.
H. K. Porter Co. v. Bremer, D.C.Ohio
1961, 12 F.R.D. 187.

If pWntitra were unable to answer de
fendant'. interroptoriel aDowed by
court, pa.intiOi could not be permit
ted to obtain the infol'lllldioa by a
crou-interroptor)' embraciDc IIlIb
ItaDtiaDy the same subject matter, but
the)' abouId~ to diIcowry under
Rule M. Brown .... Dun....... Sullivan
Drec:IIiDI' Co., D.C.N.Y.l94&, 8 F.R.D.
10&. It is interesting to compere this
cue with Brown Y. Dumbar .. Sulli·
van Dred8ing Co., D.C.N.Y.l948, 8
F.R.D. 107, in which defendant's in
terl'Optory, asking for the laDle infor-

'j

.:.1



307

Ch. 8 OBJECMONS TO INTERROGATORIES § 21'74
Rule 33

not.II In order to justify sustaining an objection to an interrogato-

for order reIininI them from anner
inl interroptorieB would be denied.
A.leunder v. Riuo, D.C.Pa.1970, 50
F.R.D.314.

"A perty C8DIIOt reru. to answer an
interropt.ory aimply becau8e he would
have to coaauIt boob or documents in
order to pnlpltI'8 a f8IIlOMe." Kine v.
Georgia Power Co., D.C.Ga.1970, 50
F.R.D. tM, 138.

Interroptoriee, which IOUIbt informa
tion u to whether or not non8CCU8ed
devices ..., manufactured by plain
tiff were c:Iwpd with infringement,
but that related to patents in iBme,
were required to be aD8W8red, even
thouab detailed telItB mirlht be No

quired ~lting in prejudice from in
conclulliwt teIt remits and even
thoup mirht require an opin-
ion. F Cartridp Corp. v. Olin
Mathi8lOll Cheat. Corp., D.C.MinD.
1967, 41 F.R.D. 531.

When mU8ic publishing corporation',
president ft8 drivinc fOl'lllt behind liti
gation in which corporation IOUpt No

lief reJatiDc to ita public performance
rights, corporation was not excused
from &IIIftI'inI interroptorieB relat
ing to u.e. righta by fact that makinI
of ana.... would be expensive and
would require much 1'8I8lIl'Ch. Life
Muaic, IDe. v. Broadeaat Music, Inc.,
D.C.N.Y.I96&, 41 F.R.D. 18.

"Defendant aIao proteBt8 that abe
'ahould not be compelled to perform
• • • bunIea80me labor on beb.ar of
the plaintift'.· That BOrt of 8I'flWDent
is but a protest against the ratioDale
and the spirit of the Rulea. Neither
party is ever required to work for the
other. The theory of the Rules ia that
counsel and the Court are jointly en
gaged in an orderly search for truth in
accordance with the best modem pr0
cedural devices derived from our an
cient heritege of due proceu of law."
U.S. v. Purdome, D.C.Mo.1962, 30
F.R.D. 338, 342 (per Oliver, J.).

II. R.eMaroh required

Number and detailed charllCter of inter
roptorlee ia not elone mtne:ient rea
IOQ for cIieaIIowinc them unl.. the
queetiona are~Iy burdensome
or oppressive; nor ia the fact that
auawering the Interrogatories will re
quJre the ofUec:ting party to expend
conaiderable time, effort and ezpense,
or may interfere with defendant's
buaineu operationa. Roesberg v.
Johna-Manville Corp., D.C.Pa.1980,
85 F.R.D. 292.

InterroptorieB iuued by plaintiff in an·
titrult action requesting information
relating to all product Jines or automo
biles and trucka manufactured by de
fendant, rather than information re
latin, BOlely to one make of automo
bile, did not n.antly violate IIClOpe of
diecovery and would be allowed, not
withatandin. objection raiaed by de
fendant that volume or labor that
would be involved in aeeldns out docu
ments would be elltnt8leJy burden
some aa it involved thouaands upon
tbouaanda of detalled piecee of infor
mation, where plaintiff was not con·
cerned aa much with bita and piecea
that made up the whole as it waa with
entire picture and would be satisfied if
defendant would submit total ragurea
derived from documents with refer
ence to BOurc:e of calc:uJation. Morgan
Smith Automotive Producta, Inc. v.
General Motors Corp., D.C.Pa.1971,
54 F.R.D. 19.

Where civil-righta cue waa intimately
related to matters and proeedurea of
city police department and informa
tion BOUght to be di8ClOVered by plain
tiffs was obvioualy neceuary, even
though defendanta aaserted that com
pletion of requested diacovery would
require hundreds of employees of p0

lice department to spend many years
of man hours, diBCOvery would be or·
dered to proceed and defendanta' mo
tion for protective order and request
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