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accoss to IXCs. Virually every long distance call originaces
with one LEC and terminages with another LEC. The IXCs
run lines between local calling areas. They pay access fees to
LECSs to originate and to terminace long distance calls, 1XCs
eamn revenue only when the called party accepts a long dis-
tance call, [XCs pay the LECs access fees for each long dis-
tance call, however., whether or not it is completed.

With the exception of toll free calls to 800 and 900 aum-
bers, the calling party selects its long distance carricr. In con-
trast to LECs, however. an IXC does not have a business
relutionship with residential or commercial customers who
receive long distance calls.

Like the LECs, AT&T and many other [XCs have invested
in §S7, both by installing it in their own networks, and by
establishing SS7 interconnections with LECs to allow the pas-
sage of CPN. AT&T reported that its capital investment in
SS7 exceeds onc billion dollars. Other IXCs, such as Comp-
Tel, have not yet instailed SS7 systems.

The consolidated cases before this court involve challenges
to the FCC's efforts to promote the availability of interstate
Caller ID.* Caller ID is a service that permits a customer who
receives a call to see the number of the persan who placed the
cail unless the calling party blocks disclosure of the number.*

CPN iz cransmitied by means of SS7, a relatively new tech-
nology. Caller ID service is presently available only on local
calls carried by LECs over their $S7 systems. Today, LECs
in 47 states and the District of Columbia offer some form of

“Under the Commwnications Act of 1934, siate utilities. such as the
CPUC, bave aathotity over intrasiste common carrier communications by
wire ar radio. The FCC has authority over intersiate common carrier com-
municatons by wire or radio. 47 U.S.C. §§ 152(a) & 152(b).
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Caller ID for intrastare calls. On Juge 17, 1992, the CPUC
authorized Califomia LECs 0 offer intrastate Caller ID ser-
vice. The CPUC decision provides that each subscriber shall
have a choice between per call and per line blocking withaut
cost. The CPUC's ruling requires teiephone companies to
conduct a vigorous notice and education program regarding
Caller ID and the available blocking options to protect a sub-
scriber’s privacy.” The CPUC also determined that emergency
service orgapizations and subscribers who pay monthly
charges for nonpublished telephone numbers and do not com-
municate their choice, will receive per line blocking service.
All other subscribers who do not make a choice will receive
per call blocking service.

Although the CPUC authorized the introduction of Caller
ID for intrastate calls in 1992, LECs in California, including
Pacific Bell and GTE Califamia, have not yet offered intra-
state Caller ID service. Instead, they petitioned the CPUC for
reconsideration of its blocking default rule. They argued that
the CPUC should order LECs to provide per call blocking for
all subscribers who do not communicate their choice.

In 1991, the FCC recognized that some IXCs were building
the SS7 factlities needed to ransmit¢ CPN and other services
on interstate calls. The FCC concluded that it would de in the
public interest to adopt rules t0 encourage and to regulate the
development of SS7 services. The FCC initiated the rulemak-
mgplvceumtledtomeaducmnymdammwm
September 26, 1991.' The FCC's Notice of Proposed Rule-
making (“NPRM") solicited comments on a tentative federal
regulatory model for interstate CPN services. The FCC’s pro-
pondgnlls for this model included promoting the availability

"The customer notice and edacation program will incisde: the esablish-
mest of a 24-hour toll free number for conswner information, = consumer
education campaign, andi ordering inserts to accompany telephone bills.

‘Rudes and Policies Regarding Calling Number Identification — Caller
ID, Notice of Proposed Rulemaking, 6 FCC Red 6732 (1991).
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and devetopment of new consumer services, balancing the rel-
evant privacy interests of the calling party and the called party,*
and ensuring end-to-end passage of the CPN by IXCs partici-

pating in interstate calls. Over 100 comments were ceceived
by the FCC.

Following the comment period, the FCC released its First
Report and Order (“First R&Q") on March 6, 1994. In the
First R& O, the FCC concluded that interstate passage of CPN
could bring a variety of benefits to consumers and promote
technological innovation that would foster economic effi-
ciency. The FCC determined that two issues created investor
uncertainty and customer confusion about CPN: (1) inconsis-
tent state regulatory schemes for CPN blocking options:" and
(2) uncertainty regarding compensauon for the interstate
transmission of CPN.

The FCC found that the offering of Caller ID services did
not violate the privacy of the cailing party. The FCC deter-
mined that making per call blocking available on all interstaie
calls best accommodated the interests of the calling party and
the called party. On that basis, the First R&O provided for the
preemption of state reguiation of Caller ID that prohibited per
call biocking for interstate calls. The FCC also rejected per
line blocking as an undue burden on the called party.

In its First R&O, the FCC also proposed the adoption of a
mhmqukingcarﬁemmmspm%moﬂ:ercuﬁm&ee ‘

Calling party refecs to the person initiating a call. Called party reiers
to the person receiving the cail,

®Blocking options refer 10 the methods availabie 10 a calling pany ©
prevent the disclosure of his or ber wiephone number. When a welcphone
oumber is blocked, the oansmission of the telephone call is accompanied
by & privacy indicator thac prevents the disclosure of the calling party's
trustrber oo the called parvy. The same $$7 protacol, and the same facilities
are used 1o pess CPN (0 the called party, whether the call is intersuae or
intrastate. Thus, defauit per fine biocking would affect both intrastate snd
imerstate calls.
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of charge. The FCC reasoned that the unimpeded flow of the
calling party's number tiroughout the network ensured to
subscribers the broadest choices. The FCC also found that
free passage of CPN eliminated costs, that would have
occurred in negotiations regarding cost allocation betwesn the
carmriers, that could delay or impede development of CPN.
Finally, the FCC found that the transmission of CPN imposed
only de minimis additional costs on IXCs who had already
invested in SS7.

CPUC, AT&T and CompTel filed separate petitions for
reconsideration of the First R&O. The FCC stayed the rule’s
effective date pending reconsideration of its proposed rules,

On May 5, 1995, the FCC issued a reconsideration order
(“Second R&0Q"). The FCC narrowed its preemption of state
public utilities blocking reguiations by permitting subscribers
to choose per line blocking or per call blocking on interstate
calis, provided that all carriers were required to adopt a uni-
form method of overriding blocking on any particular call.
The FCC determined thar a dual blocking scheme for inter-
state and inwrastate calls was infeasible."! The FCC also pre-
empted the CPUC's regulation that nonpublished subscribers
and emergency service organizations that do not make a
selection would be assigned per line blocking.

In the Second R&O, the FCC adhered to its finding that the
incremental cost of transmitting CPN for long distance carri-
ers who have already installed the SS7 system was de minimis
or “egsentially zero.” Accordingly, the FCC concluded thar
carriers should not be permimed to charge other carriers for
the cransmission of CPN. The FCC noted that the IXCs were

already recovering thelc costs for the SS7 upgrade through
charges to their long distance customers. The FCC concluded

“"In Its opening brief, CPUC did not challenge the FCC's finding tha
it was infeasible to offer separaie biocking schemes for interstme and
intrastate cails, therefore we neexd not discuss this factor.
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that the introduction of SS7 systems by 1XCs constituted a
general network upgrade with costs that shouid be bome by
the system’s general users.

PART ONE
THE PREEMPTION ORDER

. The FCC's Preemption Order Is Not Arbirrary And
Capricious

The CPUC challenges as arbitrary and capricious the
FCC’s order preempting the CPUC's rule that nonpublished
subscribers, who fail 10 express their choice of a syseem to
prevent disclosure of their telephone number to a called party.
must receive per line blocking service. The CPUC argues that
the FCC's pceemption order is invalid because it has failed to
demonstrate that CPUC's rule negates a valid FCC goal.

We review a.federal agency’s action to determine whether
It was “arbitrary, capricious, an abuse of discretion, or other-
wise not in accordance with the law. . . ." 18 US.C.
§ 706(2XA). We must also decide whether the agency's deci-
sion was “contrary to constitutional right, power, privilege or
immuaity . .. ." 5 US.C, § 706(2XB). In carrying out our
responsibility, we must determine whether the agency’s deci-
sion was “a reasonable exercise of its discretion, based on
congideration of relevant factors, and suppored by the
recard.” Calljoraia v. FCC, 905 F.2d 1217, 1230 (9t Cir.
1990) (“Califomia I”"). The Supreme Court has instructed that
although “this record inquiry into the facts is 10 be searching
and careful, the ultimate standard of review is a narrow one.
The court is not empowered to substitute its judgment for that
of e agency.” Citizens to Preserve Overton Park, Inc. v.
Voipe, 401 U.S, 402, 416 (1971). An agency acts arbitrasily
and capriciously I€ it “‘entirely failed to consider an important
aspect of the problem” or “affered an explanation that runs
counter to the evidence hefore the agency.” Motwr Vehicle



Mfrs. Assn. v. State Farm Mutual Auto Ins. Co., 463 U.S. 29,
43.44 (1983). A rcvicwing court may overtum agency rulc-
making decisions only where 2 “‘clear error of judgment” has
occurred. Bowman Transp., Inc. v. Arkansas-Best Frejght Sys-
tem, Inc., 419 U.S. 281, 285 (1974},

CPUC argues that the FCC’s preemption decision ** *fail(s]
to consider an important aspect of the problem’'™ and
“offer{s} an explanation for its decision that runs counter to
the evidence before the agency.” Motor Vehicle Mfrs. Assn.,
463 U.S. at 43-44 (citation omitted). CPUC asserts that pre-
emption of its per line blocking default rule, while allowing
states to offer per line blocking for subscribers who request it,
is irrational. CPUC maintaing that having permitted the states
to determine which blocking system will be available to its
citizens, the FCC has no legitimate interest in dictating the
blocking system a state assigns to nonpublished subscribers

and emergency service organizations that do not communicate

their choice.

[1] The FCC responds that the fact that it narrowed its pre-
emption in the Second R&O, 10 accommodate both per line
and per call state blocking systems, does not prevent it from
preempting CPUC's blocking default plan. We agree. We
have previously held that the FCC does not relinquish its pre-
emption power simply because it has decided to exercise it
narrowly, and to defer to the states in some area of common
inserest. California v. FCC, 39 F.3d 919, 931-933 (9t Cir.
1994), cert. denied, 115 S. Ct. 1427 (1995) (“Califomia III™).

{2] The FCC's explanation of its decision that the CPUC's
per line blocking default rule would impede the development
of CPN based services is rational. The PCC is empowered “to
make reasonable assumptions about economic impact based
on the evidence currently available.” North Caroling Utilities
Commission v. FCC, 552 F.2d 1036, 1056 (4th Cir.), cer.
denied, 434 US. 874 (1977). The FCC can, in determining
what regulations will best support the development of CPN

. ——— i e
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for interstate calls, make a “predictive judgment” that its regu-
ladons will becter scrve that goal than would CPUC's default
plan. American Poswal Workers Union v. United Swuates Posial
Service, 891 F.2d 304, 314 (D.C. Cir. 1989) (noting that
“‘agencies are entiticd to engage in predictive judgments of the
futurc public intercst and that ‘complete factual support’ is
not required where such predictions ‘necessarily involve([ |
deductions based on the expert knowledge of the agency’ ™)
(citation omitted), rev'd on other grounds, 498 US. 517
(1991). See ulsoc Bowman Transp., Inc.. 419 US. at 293-294
(stating “[i}f the Commission has ‘drawn out and crystallized
these competing interests [and] attempied to judge them with
as much delicacy as the prospective namre of the inquiry per-
mits,” . . .wc can require no more.”).

[3] The Communications Act of 1934, 47 U.S.C. §§ 151-
613, separates the regulation of interstate and intrastate tele-
communications. Congress determined that the FCC should
“make available, so far as possible, to all the people of the
United States a rapid, efficient, nationwide, and worldwide
wire and radio communication service with adequate facilities
at reasonable charges . .. ." 47 US.C. § 151, The FCC s also
charged with the mission of encouraging “the provision of
new technologies and services to the public.” 47 US.C.
§ 157. The Act expressly denies to the FCC any authority
over intrastate communications. Section 2(b)X1) provides in

pertinent part

{Njothing in this chapter shall be construed to apply
or to give the Commission jurisdiction with respect
to (1) charges, classifications, practices, services,
facilities, or reguiations for or in connection with
intrastate communication service by wire or radio of
any carrier, . . .

47 US.C. § 152(b)(1).

(4) The Supreme Court’s decision in Louisiana Public Ser-
vice Commission v. FCC, 476 U.S. 155, 375, n. 4 (1986), rec-



PaorLe oF THR STaTE Or CaLronnia v. FCC 823

-ognized an “impossibility” e¢xception to the limitation on the
FCC's authority sct forth in secdon 2(b)X1). The Court held
that the FCC may preempt 2 stase regulation where it is “nox
possibie to separate the intersiate and intrastate components of
the asserted FCC reguiation.” /d The FCC may regulate
“when the state’s exercise of that authority negates the exer-
cise by the FCC of its own lawful authority over interstate
communication.” California I, 905 F.2d at 1243. We have
concluded, however, thar the impossibility exception is nar-
row. ld. The FCC must demonstrate that the state regulation
would negate valid FCC regulatory goals. /d.

[Tlhe FCC bears the burden of justifying its entire
preemption order by damonstrating that the order is
narrowly tailored to preempt only such state regula-
tons as would negate valid FCC regulawory goals.
(emphasis in the original).

California [, 905 F.2d at 1243,

In its First R&O, the FCC stated that its goal in promoting
CPN based services was to develop and make available new
consumer services and choices. The most striking exampie of
the benefits of a CPN service is that battered women aor
gbused children have been rescued when they were unsbie to
compiete their plea for help or give their address because the
emesgency service dispaccher had received the calling party’s
number,

(51 The FCC set forth its justification for preempting the

CPUC’s per line blocking defsult for intrastate calls in the
Second R&0:

86. Califomia’s defauit policy thwarts and impedes
our federal goals for imerstate CPN-based services.
Initially, to the extent California’s defauit policy pre-
vents the deployment of calling party number identi-
fication services in Californis, it deprives the
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residents of, and callers to, that state of access to the
benefils we have determined in this procceding are
associated with such interstate services. [t does this
in a number of ways. First, unless carriers in Califor-
nia enablc the lines of residents in that state to
reccive interstate CPN, these residents will be unable
to realize the efficiencies and new service opportuni-
ties we believe will flow from interstare CPN-based
services. Second, callers to Califomia from other
states aiso would be denied the benefits of these new
services and opportunities when they made calls to
businesses or residents in California. For example,
callers to businesses would be subject to longer order
processing times, longer credit verification pro-
cesses. and more cumbersome call routing tech-
niques, Similarly, absent number identification
services, callers to residents are likely to have fewer
completed calls than if they are calling residents who
are able to recognize the calling party’s number, and
want to receive the call. The ncgative impact on
Interstate CPN policies is exacerbated because resi-
dents in California receive and mansmit more inter-
state calling minutes than the residents of any other
state. Depriving parties participating in those calls
from the benefits we anticipate of the deployment of
interstate CPN-based services necessarily thwarts
and impedes the accomplishment of our objectives,
particularly the development of interstate CPN-based
services, '

87. Califomia's policy also deprives both parties
on an interstate call from California of choice, an
important element in our balancing of the rights and
cxpectations of the calling and called parties. First of
all, we have dewermined that as a matter of federal
policy, the called party should have access to imcom-
ing CPN unless the calling perty has exercised his
right pot to have his CPN revealed. While we have
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carefully balanced the privacy interests of the calling
party with the expectation of the called party to
receive CPN. California’s default policy upsets this
balance on an interstate call. Califomia provides no
evidence that a caller who chooses to have an
unlisted or nonpublished number also wants pes line
blocking. It is not apparent that a customer with an
unlisted number, readily available through directory
assistance, would object 1o the passage of that same
number to a called party of his choosing when he
makes a teiephone call. Indeed, while it appears that
more than forty states offer some level of per line
blocking, no ather state automatically assumes call-
ers with unlisted or nonpublished numbers want per
line blocking. The record indicates that the general
availability of per line blocking adversely affects the
penewmation of CPN-based services. Because we seek
o make interstate CPN-based services widaly avail-
able, we are reluctant o conclude, absent any sup-
portive evidence, that California’s assumption is
cofrect.

As demonstrated by the above findings, the FCC’s preemp-
tion rule is a “‘reasonable exercise of its discretion, based on
consideration of relevant factors, and suppofted by the
record.” California [, 905 F.2d at 1217.

[6] In the First R&O, the FCC established per call blocking
a8 the national requirement for interstate calls and mpted
any state that permitted per line blocking. The FCC siso pee-
empted states that authorized disclosure of the CPN with no
blocking option at all. In its Second R&O, the ECC substan-
tially narrowed the scope of its preemption order. It sutho-
rized per line blocking in states already providing that system.
The FCC's preempcion order precludes per line blocking

_default only for nonpublished subscribers and emergency ser-
vice organizations that do not comymunicaie their choice. The
FCC’s preemption arder satisfies the requirement that a pre-
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emption rule should be narrowly tailored to fit federal poli-
cies. California [11. 39 F.3d at 932. We hold that the FCC's
preemption regulation is not arbitrary and capricious. We also
conclude that the FCC's preemption of CPUC's default fits
within the “impossibility exception” o section 2{(bX1) of the
Communications Act.

1. The FCC's Preemption Order Does Nat Violate The
Federal Constitution

CPUC raises two federal constitutional challenges to the
FCC's Caller ID rule. The FCC asserts that the CPUC lacks
standing to present a constitutional challenge. The FCC also
maintains that its precmption order does not invoke state
action, We review constitutional questions de novo. Unired
States v. Yacoubian. 24 F.3d 1, 3 (Sth Clr. 1995).

A. CPUC Has Standing To Challenge The FCC's
Preemption Order

In appealing from an FCC preemption order, a state acts
not merely as parens patriae, but also to vindicate its own
sovereign interest in law enforcement and its subsidiary inter-
est in creating and enforcing fair and effective public wuility
regulation. Smapp v. Puerzo Rico, 458 US. 592, 601-602
(1987); Pacific Gas & Elec. Co. v. Erergy Resources Comm’n
of California. 461 US. 190, 205 (1983). The CPUC has
staading to challenge the FCC's preemption order because of
its interest in regulating intrastate telecommunications ser-
vices consistent with federal constitutional protections and in
exercising California’s sovereign powers over matters
reserved to the states.

B. The CPUC's Exercise Of Its Authority Is State Action
The FCC relies on two cases for the remarkable proposition

that the CPUC is not a stase actor, Information Providers’
Coalition v. FCC, 928 F.2d 866 (9th Clr. 1991); Carlin Com-

_— ¢ e ———t - s




munrications, Inc. v. Mountain States Tel. & Tel. Co., 827 F.2d
1291 (9th Cir. 1987), cert. denied, 485 U.S. 1029 (1988). Nei-
ther case supports this theory. In Information Providers’
Coalition, the count held that because "carriers are privae
companies, not state actors,” there was no constitutional
restraint on the termination of telephone service to “‘dial-a-
pom operators.” Id. at 877. In Carfin Communications, Inc.,
the court concluded that a private telephotie company was lia-
ble as a state actor under 42 U.S.C. § 1983 because 2 state
prosecutor had directed it to prohibit wansmission of the
plaintiff°s “adult entertainment” Id at 1295, 1297. In this
matter, the CPUC, a state agency, contends that the preemp-
tion of its per Jine blocking default rule has violated the fed-
eral constitution. The FCC’s argument that the CPUC's
exercise of its rulemaking authority is not state action is
Clearly frivolous.

C. The FCC's Preemption Of The CPUC Does Not
Implicate Constitutional Privacy Rights

(7) CPUC argues that the ECC’s preemption of the CPUC's
per line blocking default “violates the federal canstmtional
privacy rights of California citizens.” (CPUC Brief at p. 29).
CPUC has not cited any authority to support the notion that
a telephone number js protected by the federal constitution.
The Supreme Court has noted that “exposure of the self to
others in varying degrees i3 a concomitant of life in a civilized
society.” Time inc. v. Hill, 385 US. 374 (1967). Not every
“exposure” raises privacy concemns under the United States
Constinution, The Supreme Court has limited the constitu-
tional right to privacy to interferences with “a person’s most
basic decisions about family and parenthood . . . as well as
bodily inwegrity.” Planned Parenthood v. Casey, __ US. __,
112 S. Ct. 2791, 2806 (1992). A phone number is not among
the select privacy interests protected by a federal constim-
tional right to privacy.”" In Smith v. Maryland, 442 U.S. 735

2S¢, ¢.5., Griswald v. Connecticut, 381 US. 479, 484 (1963) (aphold-
ing married conple's right to use conirxceptives); Moore v. City of East



R28 PeoeLE OF THE STATE of Calrornia v. FCC

(1979), the United Statcs Supreme Court held that there is no
Fourth Amendment right to prevent the disclosure of the tele-

phone numbers dialed from a home telephone. The Court
explained:

Telephone users. in sum, typically know that they
must convey numerical information to the phone
company; that the phone company has facilities for
recording this information; and that the phone com-
pany does in fact record this information for a vari-
ety of legitimate business purposes.

442 U.S. at 743 (Fourth Amendment protections do not
extend to the installation and use of a pen register to record
numbers dialed from a telephonc).

(8] Relying on Smizh, the highest courts in Ohlo and South
Carolina have ruled that there is no federal privacy right to
protection from disclosure of welephone numbers via Caller ID
services. Ohio Domestic Violence Network v. Public Utllities
Commission of Ohio. 70 Ohjo St. 3d 311, 318, 638 NE.2d
1012, 1019 (Ohio S. Ct. 1994); Souzhern Bell Telephone and
Telegraph Co. v. Hamm, 306 S.C. 70, 77-78, 409 S.E.2d 775
(1991). In Saldana v. Wyoming, 846 P.2d 604 (1993), the
Wyoming Supreme Court hekd that there is no federal consti-
tutional right to privacy that proscribes the disclosure of a
nonpublished tejephone number. /d. ar 611. We conciude that
the preemption tule does not violare any cognizable privacy
interest.

Cleveland, 431 US. 494, 503 (1977) (invoking the “sanctity of the
family” and siriking down. on privacy grounds, ordinance limiting right of
centsin relatives © occupy the same dwelling): Loving v. Virginia, 388
U.S. 1, 12 (1967) (siriking down law prohibiting persons of different races
from mmrying): Skinner v. Oklahoma, 316 U.S. 535. 343 (1942) (stnkmg
down law requiring stenlization of certain fdom)
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D. The FCC's Preemption Of The CPUC Does Nor
Viglate The First Amendment

[9]1 CPUC argues that the FCC’s preemption of CPUC’s per
line blocking defauit violates the First Amendment right of
subscribers to remain znonymous and silent. Each of the First
Amendment cases relied on by CPUC protects core political
or religious speech.® The First Amendment protects persons
from being compelled to express “adherence to an ideological
point of view he finds unacceptable.” Wooley v. Maynard,
430 U.S. 705, 714-715 (1977). The government cannot
require an individual to participate in the dissemination on an
“ideological message.” Id. Exposure of a telephone number
does not violate the First Amendment right not to speak.

- [10] The argument that the Commission’s preemption order
violates a First Amendment right to speak anonymously is
similarly devoid of merit. The CPUC’s reliance on cases
involving the right of anonymous political speech that have
required disclosure of ideatity under threat of criminal and
civil penaities is equally misplaced. In Mclntyre v. Ohio Elec-
tions Comm'n, __ US. __, 115 S, Cu 1511 (1995), the Court
struck down a statute which prohibited the distribution of
campaign literature. Id. at 1524. In Talley v. Callfornia, 362
U.S. 60 (1960), the Court declared unconstitutional a statute
making it a crime to distribute anonymous handbills. Id. at 64-
65. The Court instructed in Talley that “[thhere can be no
doubt that such an identification requirement wauld tend to
restrict freedom to distribute information and thereby freedom
of expression.” Jd Similarly, in the third case relied oa by
CPUC. the California Supreme Court struck down a regula-
tion requiring phone messages to include the name and
address of the speaker because it “had the effect of restricting
the dissemination of ideas.” Huntley v. California PUC, 69

"*The CPUC relies on Wooley v. Maynard, 430 U.S. 705, 714 (1977):
Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 258 (1974); West
Virginia Board of Educanion v. Bamerte 319 U.S. 624, 633-634 (1943).
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Cal. 2d 67, 72 (1968). Unlikc the circumstances in the cited
cases, the FCC's regulation does not compel disclosure of the
identity of a person who exercises his or her freedom of
expression. The FCC's preemption order does not violate the
First Amcndment right to speak anonymously.

PART TWO
THE “FREE PASSAGE” RULE

I. The FCC's Free Passage Rule Is Not Arbitrary And
Capricious

AT&T and CompTel contend that the FCC's free passage
rule is arbigary, capricious and violates the APA. They argue
that the FCC did not address highly relevant factors in deter-
mining whether to adopt 4 free passage rule. AT&T and
CompTecl claim that the PCC justified its free passage rule on
the ground that it would not imposc any costs or losses on
IXCs. They assert that the FCC reached this conclusion by
relying “solely on the fact thay the IXCs' marginal costs of
trangporting Caller ID over previously consiructed SS7 net-
works were de minimis.” (AT&T and CompTel Opening Brief
at p. 23). AT&T and CompTel assert further that the FCC
ignored unrebutted evidence of potentiaily massive additional
costs. Specifically, AT&T and CompTel assert that the FCC
failed to consider the cost of the calls that will go unanswered
with Caller ID. The record does not support this contention.

The record reveals that the FCC considered the potendal
loss of revenues that will result from unanswered calis. In
finding that the IXCs would not necessarily lose rcvenues
from unanswcred calls resultng from the introduction of
Caller ID, the FCC relied on evidence in the record that sup-
ports an inference that CPN transmission will increase, rather
than decrease, the number of calls answered. The FCC offers
in its brief the example, based on comments in the record, that
2 called party might recognize a long distance numbcer as a
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friend's and answer a call that might otherwise have gone
unanswered, The FCC found evidence in the record that the
IXCs would be compensated for any de minimis costs of CPN
transmission by the revenue generated by other CPN based
services. For example, the record shows that the 800 and 900
number services, for which AT&T bills the called party
directly, represent a substantial portion of the long distance
market. The FCC received evidence that in a typical day,
more than 40 percent of the 160 million calls on the AT&T
network are 800 number calls.

AT&T and CompTel next assert that there is no rational
connection between the facts the FCC found and its stated
policy objective of fostering investment in CPN based ser-
vices, They claim that the FOC found that Caller ID services
were beneficial to telephone customers and would enhance
the value of the local Caller ID services. AT&T and CompTel
assert that the free pessage rule will not encourage IXC
investment in SS7 systems.

The FCC concluded that [XCs will benefit from the free
passage nile because IXCs with S§7 will continue to receive
CPN from LECs without additional charge to the access fees
the IXCs already pay LECs. This permits IXCs to develop
and market their own interstme CPN based services, such as:
customized customer service (which permits a special tele-
phone ring for selected incoming calls), voice message stor-
age, call routing, personal commumication services, and
advanced intelligence network. The FCC found further that
IXCs have the incentive 10 develop and depioy the SS7 sys-
em, icrespective of the revenues derived from CPN based ser-
vicas, because SS7 provides: greater network efficiencies due
to quicker call set up, enhanced flexibility in call processing,
and reduction in billing fraund. Coutrary to ATET and Comp-

“Tel’s contentions, the FCC aniculaed a rational connection

between the facts found and its stated policy objective of fos-
tering investment in CPN based services.
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AT&T and CompTel next assent that the frec passage rule
is internaily inconsistent because it bars IXCs from imposing
charges to realize the value of their investment in SS7
upgrades, while it “allows LECs to earn additional revenues
from the inclusion of interstate calls in the LECs’ intrastate
residential Caller ID offerings.” (AT&T and CompTel Brief
at p. 26). They argue such inconsistency is a “hallmark of
arbitrary decisionmaking.” /4. According to AT&T and
CompTel, the impact of the FCC's fres passage rule was to
deprive them of the ability to recover for their investment in
S$S7 upgrades. AT&T and CompTel contend further that the
FCC's determination, that the IXC investment in the SS7 sys-
tem constitutes a “‘gencral network upgrade™ with costs that
must be recouped in general charges to be paid by all users
and not in rates targeted to recipients, is contrary to prior ECC
decisions. We disagree.

The FCC's free passage rule is consistent with its prior rul-
ings that the investment in SS7 systems constitutes a general
network upgrade with costs that must be recovered in general
charges paid by all users. See Provision of Access for 800 Ser-
vice, 6 FCC Rcd 5421, 5428 (1991) (“*SS7 represents a gen-
eral network upgrade, the core costs of which should be bomne
by all network users”™).

AT&T and CompTel's contention that the Second R&O
permits LECs to charge its local customers for intersiate
Caller ID services while it bars IXCs from imposing charges
on its subscribers finds no support in the record. The FCC’s
free passage cule does not bar [XCs from recovering their
investment in S$7 from their general tariffs, greater network
efficiencies, and the additional revenue IXCs can eam from
marketing other CPN based services to 800 and 900 number
customers, The FCC found, morecver, that it was impractical,
because of the lack of relationship between [XCs and called
parties, to permit the IXCs to recover fees from residential
customers serviced with Caller ID. AT&T conceded in oral
argument that it would have developed its SS7 sysem
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whether or not it was permitied to charge for interstate Caller
ID. '

Finally, AT&T and CompTel contend that the free passage
rule is invalid because the FCC made no anempt to explain
its departure from langstanding policies. AT&T and.CompTel
point to a decade of FCC decisions recognizing that telecom-
munications services may be priced to exceed their marginal
or incremental costs — and must in aggregate recover the
fully distributed or average costs. Thus, AT&T and CompTel
assert that the FCC's focus on incremental rather than aggre-
gate costs in this matwer reflects a change in policy.

The FCC's free passage rule is not a departure from prior
FCC decisions or policies. The FCC found that the cost of
transporting CPN aver completed SS7 systems was de
minimis and that the IXCs were already recovering their
investment in SS7. AT&T and CompTel have not demon-
strated that there is an FCC policy permitting telecommunica-
tions companies to charge separately for & transmission whose
CoSts are zero or de minimis.

(11]) We conciude that the FCC’s free passage rule is not
arbitrary and capricious and does not viclate the requirements
of section 10(e) of the APA. 5 U.S.C. § 706.

I. The FCC's Free Passage Rule Does Not Violate The
Communications Act

AT&T and CompTel assert further that the FCC’s order
violates the ratesetting provisions of the Communications Act
that require the FOC to make findings that an exising rate
was unjust and unreasonable, or constituted unressonable dis-
crimination, prior to the imposition of a new rate. AT&T and

“47 U.S.C §20S provides in pertinent parc:

Whenever, afier full gpportunity for hesring, wpon s complaiat oe
under an order for investigation and hesring made by the Com-
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CompTel argue that the fact that the free passage ruie prohib-
its IXCs from imposing charges on LECs for the interstace
transmissian of CPN has the practical effect of barring 1XCs
from seeking a change in its rates.

The FCC responds that the Second R&O did not constitute
ratemaking pursuant to section 205, but rather its action was
rulemaking pursuant to section 154(i) and (j)." An agency’s
interpretation of a statutory provision or regulation it is
charged with administering is entitled to a high degres of def-
erence. Providence Hosp. of Toppenish v. Shalala, 52 F.3d
213, 216 (9th Cir. 1995).

ATRT and CompTel base their argument that the FCC
impermissibily engaged in ratemaking on a series of cases that
hold that “the actual impact of agency action and not its form
is dacisive.” E.g.. AT&T v. FCC, 487 F.2d 865, 874 (2d Cir.
1973) (“Special Permission™ case).* These cases do not sup-
port their argument. In the Special Permission case, the Sec-
ond Clreult struck down an FCC order deaying AT&T special

o file a wmriff revising existing rates. The coun
heid that the FCC's action interfered with the “‘careful accom-

misgion on its own initimive. the Comumission shall be of the

opinion (hx any chaxge . . . is ar will be in violation of ay of

mmmanmm the Commission is anthorized and

wwwwmuwuwmumemm
reesonabie charge .

7 U Qlﬂﬁ)-chmmmeFCCm“pafomnyanddlm
mmmummmmm not inconsisent
with this chapeer. ax may be necessary in the execution of its functions.”
Section 154()) provides in pertinent part that: “(t}se Commission may con-
duct its proceadings in such menaer as will best conduce to the proper dis-
pach of business and to the ends of jusice.”

*The following cases are also cited by AT&T and CompTel: AT&T v.
FCC. 49 P23 435 (2d Clr. 1973); MC! Telecommunications Corp. v.
FCC, 561 Fad 365 (D.C. Cir. 1377, cert. denied, 434 U.S, 1040 (lm).
New York Tel. Co. v. FCC, 631 F2d 1089 (2d Cir. 1980); and Norik Caro-
lina Uttlity Commizsion v. FCC, 352 924 1036 (4 Cir. 197D), cert.
denigd, 434 U.S. 874 (1977),
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modation of [ratepayer and carrier] interests” underiying the
ratemaking provisions of the Communicarions Act /d. at 873,
In the instant case, no IXC has filed a CPN transport taniff.
None has been prevented from doing so. The FCC does not
act pursuant to section 205 uatil a tariff has been filed, PUC
of California v. FCC, 356 F.2d4 236 (Sth Cir.), cers. denied,
385 U.S. 816 (1966),

{12] No complaint has been filed with the FCC, nor has the
FCC lssued “an order for investigation and hearing made on
iis own initiative” regarding tariffs or charges filed by any
IXC. Thus, themquuemtsofsecuunzos have not been vio-
lated. “Time and again, ‘[t]he court has recognized that cven
where an agency’s enabling statute expressly requires it to
hokl a hearing, the agency may rely on its rulemaking author-
ity to determine issucs that do not require case-by-csse
consideraton.’ " Mobile Oil Exploration & Producing S.E.,
Inc. v. United Dist. Cos., 498 US, 211, 228 (1991) (citation
omitted). The FCC is entitied to define what constitutes 2 rea-
sonable policy in terms of the underlying goals of the Com-
munications Act, and to use rulemaking as part of the process
of developing and implementing those policies. National
Aszociation of Regulatory Utility Commissioners v. FCC. 137
F.2d 1095, 1120 (D.C. Cir. 1984) (the FCC may use rulemak-
ing to develop policies for interstate communications markets,
including policies that affect raves), cert. denied, 469 U.S.
1227 (1985). Moreover, we must review these determinations
deferentially. Providence Hosp. of Toppenish, 52 F.3d at 216.
Thus, because the FCC did not impermissibly engage in rate
making without following the required procedures, we reject
AT&T and CompTel's argument that the FCC violated sec-
ton 205 of the Commmunications Act

CONCLUSION
We conclude that the FCC did not act arbitearily and capri-

ciousty, ocr contrary to law, In ruling (1) that the presmption
of the CPUC’s rule was necessary to prevent negation of a2
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valid FCC regulatory goal, and (2) that mandating the imposi-
tion of the per call blocking aption on subscribers with non-
published numbers and emergency service organizations that
do not make a choice between blocking options does not vio-
late any federal constinitional right. We aiso uphold the
FCC's free passage rule because the record shows that the
FCC examined the relevant evidence and adequately
explained all aspects of its decision.

The petitions for review are DENIED.



