
a.cCOIS to lXC3. Virtually c::very 1001 cl1sWlce call ortginale5
wlm one LEe and 1I!rmiDates with anomer LEe. The !Xes
ron lines between local calling areas. They pay access fees to
LECs to originate and to tenniDue long distance caJJs. IXCs
earn revenue only when the called pett)' acccpls a 1CliD8 dis­
tance call. IXCs pay me LBCs access fees for each long dis­
tance call. however. whetbe:r or not it is completed.

With the exception of toll t'ree calls to 800 and 9Ck1 num­
bers. the calling party selects Its long distance carrier. In cen­
trast to LECs. however. an !XC does not have a business
relationship with residential or commercial customers who
rec,iY, lona distance calls.

Ute the LEes. AT&T aaclmany adler [Xes have invested
in 557, both by insraUina it iJI their own networks, and by
establislUDl 557 interconnections with LEes 10 allow the pas­
SIP of ePN. AT&T reported that its capital inVestmaIt in
SS" exceeds one. billica dallars. Other IXCs, such as Comp­
Tel. have Dot yet iDsraDed SS7 s,.ems.

The cooaolidated cases befOft! this cOlIn Involye challenaes
10 me FCC's effcns to promote the availabllltY of iD-.we
caner JD.- Caller ID is a III'Vice IbaI pennies a customer WOO
teee.ives a call to see the number of tbe penon who placed dle
call uaJ.esa the eallina party blocks disclosule of the number.'

cPN Ut tl'lnsmitllKt by mans of 557. a rel.rille!y new Il!ch·
J1OloIY. caner ID service is pn:sentJy 8Ylllable onJy on JocaJ
calls carried by LECs OYer Ibeir 557 sysmms. Today. LECs
in 47 swes and dle DiJttict of Columbia afler some form of

'uDder abe Coaunuftic:atic N:J. of 1934. stile utili•• such • Ihe
CPUC. ....e.abori'Y over iDaIUIe CUi ctnier CCMIJIhIIicIlioat by
wire or 1'Idio. The fCC b.a IllIbaI'iIy aver me COIIUIU)Q ca'rier Com-
IIIIDml£iclls bY ""ft or mdio. 47 U.s.C. H 1'2(1). l'2(b).
~ c:aUinC PI"Y's awn_ ....... OIl • device lb. is ...h. so. or

lnccIrpoI'ud iDlO, the cal... pmy's~
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Caller II> for intrutale calls. On IWle 17. 1992. the CPUC
AUuaorizcc1 Califomia LEes to offer intrastate Caller m ser­
vice. 1be CPUC decision provides that each subscriber shall
have a choice berween per call and per line bloc:lciDe widlaut
cost. The CPUC'S RIling feQui1es telephone companies to
conduct a vigorous notice anel education program regardin&
Caller mand ttle available blockin, optiCXl5 to protect a sub­
scriber's privacy.T The CPUC also determiae<l that emergency
service cqanizatiClls and subscriben who pay mond1ly
cblqes for nonpublished lelephcne numbers and do not com·
munk. dleir choice. will receive per line b10ckinl ....ice.
All other subscribers who do not make a choice will receive
per call blocking service.

AJtbauIb die CPUC aulharized tbe introduction of caDer
IO for mnslate calls In 1992, LEes in califomia. incJudmg
Pacific BeU and aTE Califamia. hlw not yet oft'ered Inn­
31I1e CIDer m service. Wield. they petiticlled me CPUC for
reeoosidetaticn of ir8. blockilll defauJt nile. They~ ttl.
the CPUC Mould order LEes to pro~_ per caD bJockiftI fer
all 5llbecdben who do nex COIDDIIUcaIB dleir choice.

In J991. dle FCC recap1Zed Ibat some IXCs wete building
the 557 facWaes Deeded to a.llDit CPN IDd other services
on iDtBntate ca11&. The Pee CClDCJudecl tbat it would be in the
public intlftSt to adopt rules 10 eDCCJIlI'IF IIld to 1'8"- d1e
de~t of 557 senk:es. 1"e FCC IDltided die naIemat­
ina peoceu. dlIt led to die crdIr cumtfttly under nwiew on
S.,.1IIber 26, 1991.1 The FCC's Notice or Plopoeed Rule­
mKiIc c-NPRMj lIOIic:itI!Ct~ts OIl & teIltad", federal
ntpllloly model far interstate CPN lin". The FCC9& pro­
poeed pall for Ibis model Included JII'OIftOdnI the aYlilJbility

'n.~...noUce lid ed,c••anar- .ill inc • abe....iIIl-
m.c or • ~Mar toll fllemalll.. rtfCGlft8fiDfcaud COIIIIUIIa.
edllClliaD ClIIPllpl.... 0IdIriq ... to cc:ornpmy teJepJIOIIe bills.

tit*, .",Pl1llduIf"""" CIIIIbII N.., /atui!icaMllrl- CoJW
rD. Notice of Propoad It1aieInakiDg. (; FCC Red 6752 (1991>.

o
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ana development of new consumer services, balancing me rel­
evant prj vac)' interests of the calling pany and the caUed party"
and ensuring end-to-end passage of the CPN by IXCs panici­
patine in interstate calls. Over 100 comments were received
by the FCC.

Following the comment period., the FCC released its First
Repon and Order (~Ftr5t RelO") on March 6. 1994. In the
First R&.O. the FCC concluded mat interstate passage of CPN
could bring I variety of benefits co consumers and promote
technolaaica1 innovation that would foster' ecoaomic effi­
ciency. The FCC detmn.ined that two issue.~ created in~tor

uncsrtainty lUId customer confusion about CPN: (1) Inconsis­
tent statE regulalmy schemes for CPN bloc:lWtg opdon&;" and
(2) wtceJtail1t)' rsprding compensation for me interstate
transmission of CPN.

The FCC foun<11tlat the ofI'erin& of Caller m sc:rvic:es did
not vio1lle Q1e privacy of tile calling party. The FCC deter­
mined Ibat makin& per call bloctinl available OIl all iDtlntate
calls best accommoda1ed the mllerests of the cal1inl put)' md
the called. peny. On that buis, the First RAO prov.idcd for the
preemption of state reptarion of CaUer ID that prDbibited per
call blockinS for interstate calls. The FCC alao rsjected per
nne blockiDl as an undue tmrden on the called party.

111 its FJnt ~09 die Pee also PJoposed Ihe adoptioo of a
rule zeqWriD& carriers to transport aN to other carders fMe

teauin. PIItY Ide to &be peISOIl illicilliq a call. Cailat ,.rtf rcic:rs
10 die pmaD III:Civina the call.

"klckial opdoaI refer to die IDeIbOds availlble to a cll1bll PIftY to
pnMIlt die cIiIcJoIuJe 01 IUs Dr bet ..,.. mlDlber. What a .iqlhone
.... is blacked. me II'IIIIIIIiIIio c:41be ItIcphone call is ItcompDed
by I pri¥1I:Y tldtur dIIllIftWIUI die dilClonrc of die CIUiIlIIJIRY's
rnunbIr CD 1M c:.Utd 1*')". n.e...SS1 pratoeol. aad the 1liiie fleitides
a .... to IJIIS CPN to 1M clllld Pin,. wtIeIber 1M clll is uam- or
~. Thus, detail per linE blockiftl wo~ld II1'cct both iBnIta IIId
ima'Itae c:aIls.
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of charae. The FCC reuoned ch~t the unimpeded flow of the
calling party's number dU'oughout the network ensured to
subscribers the broadest choices. The FCC also found that
free passqe or CPN eliminaa:d costs. that would ha\le
occumxi in negotiations regardln& cost allocation between the
camers. that could delay or impede development of CPN.
Finally. the FCC found that the transmission of CPN imposed
only dl! mhlimLs additional costs on (Xes who bad already
invested in 557.

cpuc. AT&T and CompTel filt:d sepll'ate petitions for
reconsideration of the Flrst MO. The FCC stayed the rule's
effective date pendJnc teCOIlstderation of its proposed roles.

On May 5. 1995, the FCC issued a reconsideration order
("Seccnd R&O"). The FCC nmowed itl preemption of Slate
public utilities blockJnl replltioDs by permittina subscribers
to choose per line bJoctln& or per call blockinl (Xl inu=rswe
calls. provided that all ClJ'riers were requ.ited to adopt auni­
form metbod of~I blockJnI CD Illy pilticular caU.
1be Pee determined ttw a chlal blo$ine scheme far in1m'­
state and IntnStale calls was iDfeaIi)1e.It The FCC also JII&'
emplBd the CPUCts teplatloa tbat DOIlpublisbed sublCriber&
and el'llelPftcy service oqa1IaIioDa 1bal do not make B

selectJon would be uaianed per tiDe blocking.

In die Second••0, the FCC IdIIeIed to its ftftdiDl1bat tile
inc........ cost of ttIrIemitUII CPN for lema dilllIDCe cmi­
en who have already instilled Ibe SS7 .,.m wu. IIItIllmLr
01' ".-dllly zero." AcCOldln&1y. me FCC caocluded. 11111
cmis's should not be penntl*1 to c:harp other cmiers for
Ihe tnulsmiAion of aN. 1'be FCC DOIIClIba! tbe !Xes 'NI!I'e

aan.dy mcoverilq their COICI fer me SS7 UFIIade cbroaP
cb.-ps to their Jq dQtImce eustomefI. 1be FCC canc:luded

·'In ,. opIaiftI brief. CPUC did DOl c:II"Jcnp • fCC"s D8IIlaI dill
it WIt ~Ie to otrer ...... blacktDl IdIeIneI for iaIr.at8 IIId
~ CIlII, lheteforr: we nad not diIcun IIIiI flCKX'.

.,
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mat the inuoduction of 557 systems by lXCs constltutEd a
eenera.t netwOl1c uplflde with costs that should be borne by
the system t s genera! users.

PART ONE

THE PREEMPI'ION ORDER

l. Th~ Fees Preemption Order is Not Arbitrary A"d
CQlJridous

The CPUC cba1len.cs as arbitrlly aD<1 capricious me
Pee's order preempting the CPUC's mle that nonpublisheo.
subscribers, who fall 10 express their choice of 8 SYS1£m to
pmteDt disclOllUJe of their telephcm: Slumber to a ca1lecl party.
must receive per line blockin& aervice. The cpve argues that
die FCC's preemption order is invalid because it hu failed to
deftl<llStrlle that CPUC's nl1e nepu:s a valid FCC goal.

We review a.federal aatney's action to determine whether
it was "lIbjavy, capneioQs, an ablate of discretion, or other­
wile not in acccxduce with the law. . . ." 18 U.S.c.
t 706(2XA). We IIlUIt aIIo decide wbetber die apncy's deci­
sion wu "COftnry to COUU&l&tlClftll ri&bt. power, privilap or
immunitY .•••" 5U.s.c. "06(2XB). In carrying out our
mpoctsibUlt)', we lIMlSt determine whether the .ney's deci­
sion was "a 1e'lClDlb1e eun:iJe of its diacretion. buecI on
cansicleratiDn of relevlnt factm, and IU~ by the
recOld," C4JJjDraJ4 ". FCC. 905 F.2d 1217, 1230 (9th Or.
1990) ("Califamia 1"). The Supreme Court bas instrUcted that
aldIaqh "dlis NCCXd inquiry iDID the facts is to be lIIIdlinS
and cuefuL the ulti_ standard of revieW is a narrow one.
n. c:0IIIt is Dot empowered to subsUnJte its judpat for 1bat
of me .-cy." CiflullJ to P"u"'J~ OvD'ron Park. lac. Y.

v•. 401 U.S. 402, 416 (1911). An apDCy Ell arbi.1nrily
and capriciously If It "entirely failed to ccnsidBr 811 importlDt
upect eX die problem" ex' .4afleled In expJaoatiCll Ibat IUDS
C(llDt!f to the evidence before ttle agency." Moto,. V~ltkl~



Mfrs. Assn. v. St4U Farm Mut1l4i Allto In.s. Co.• 463 U.S. 29.
43-44 (1983). A r"C:-vicWUt8 court may overturn -.cncy rulc­
making decisions only where a "clear eJTOf of judgment" has
occurred. &Wmt2n Trarup.• /Plc. v. Arkansas-Btlt Fr~ight Sys­
t~m. Iltc.• 419 U.S. 281, 285 (1974).

CPUCargues that the FCC's preemption decision .. 'fail(s]
to cCXlsider an important aspect of the problem'" and
"offer(.s) an explanation for its decision that runs counrer to
the evidence before the agency." Motor Vthiclt Mfrs. Auft.,
463 U.S. at 43-44 (citation omitted). CPUC asserts that pre­
emption of its per line blocking default Nle. while allowing
stiles to offer per line blocking for subscribers who requeSt it.
is imtianal. CPUC maiJuains that hlvine permitted the states
co deeermine which blocking sy.m wiU be a~ail.le to its
citizens. the FCC has no lecitimare interelt In· dlcrarini the
blocking system a state assiFs to nonpublisbed subscribers
and. emergency service organizations chat do not communicate
their choice.

[1] The FCC respcods that the fact that it nanowed its pre­
emption in me SecCllcl RatO. to accommodate bocb per line
and per can $CIte blackial systems. does not pl'ewmt it from
pn!empting CPOC's blcxk.iac default plan. We 11I=. We
have previously hekl dIat'the FCC doe& not relillquiSl its pm­
emption power simply because it has decided to exercise it
nmawly, and to defer to the stales in some area of cammoa
iDteftSt. C4lIjonIiG \I. FCC. 39 F.3d 919. 931-933 (9dI Cr.
1994). em. tUtti". IlS S. Ct. 1427 (1995) ("Califomia ID").

(2] nc FCC's explUadOft of Its decision mat me CPUC"s
per lJne blocJdnI dBfauJt rule would impede the development
of CPN based servias is raaionl1. The PeC is empowCiad~
1Mb reuonable as••aIlS about economic impact based
OIl the evidmu:e cuaently available." North CtlI'OUu Utllltiu
Q.Jmmiuiolt v. FCC. '52 F.2d 1036. 1056 (4th eir.). cm.
dtMi«L 434 U.s. 874 (lm). The FCC can. in detenninq
what reptltians wiU best support the deveJopmeat of~

j
I
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for intr:rstare calls, make a upredictive judamenf' that its regu­
lations will better serve that goa! than would CPUC's default
plan. AiMrica.n. PostoJ WO'~7.! Union v. Uftittd Szarcs Postal
~rvict. 891 F,2d 304, 314 (D.C. Cir. 1989) (noting that
"aeencies are entitled to ena&&e in predictive judgments of the
future public inu:rcst and that 'complete factual suppon' is
not required where such prediction~ 'necessarily involver J
deductions based on the expert knowledge of the agency' ")
(citation omitted), rev'd Off otlter grolmds. 498 U.S. 517
(1991). Se~ mso BowlIIQIZ TrtJIUp., Iffc., 419 U.S. at 293-294­
(Stating "[i]f the Commission has 'drawn out and crystallized
these competing interestS rand) attempted to judge them with
as much 'delicacy as the prospective naWfe of the inquiry per­
mits.· ...we can require no more.").

[3] The Communications Act of 1934. 47 U.S.C. §§ 1S1­
613. lII!pU'IIeS the regulation of interstate and intrastate tele­
communications. Conlres.~ detem\.ined that the FCC should
"make available. so far as possible, to all lite people of the
UIli.b!d States a rapid, effkient. nationwide. and worldwide
wire and radio communication 5et\fice wilb adequate facilities
at rea.~able charges ....M 47 U.s.C. § t:n. The ~CC 1s also
chlllied with the nUssioc of encouraging ·'the provisim of
new cechnologies and services to the public." 47 U.S.C.
~ tS7, The Act expressly denies to the FCC any authority
over intrastate communications. Section 2(bX1) provides in
pertinent part

(N)od\ingln tbil chaplet' shall be construed to apply
or to give the Commission jurisdiction with respect
to (1) cb_... clusificatlons, practices, service5,
facilities, or regulations far or in cmnection with
intrastate communlcauCII1 service by wire or radio of
any carrier, ...

47 U.s.C. § lS2(b)(l).

(.c) The SupnIM Court's dlcilion in Lo"uUmfl Public s.r­
"i" CDIMIiS'kHt Y. FCC. 476 U.S. 355, 37S, n. 4 (1986), rec-



PmPl.& oar 1111 STA1'IS OP~IA v. FCC 823-'OlniuQ an "impossibility" exception to the limitation OIl the
FCC's aulbority set fonb in lIICaOD 2(b)(1). The CQun held
mal me FCC may preempt a SWI replation where it is u nOt
possible to separate the in... IRd iDuueate campcmans of
the assated FCC rcplatian." ldo 'nle FCC may regulate
"\\Iben the ataer:'s e~iIe of 'that authority neplCs me eur­
eile by die FCC of Its own lawful audlority over interstate
communication," CtJIi/t)ntio I, 903 F.24 at 1243. We have
caacluded, however, dw me ImpossibUity exception is nar­
row. Itt The FCC IIUI8t demonsnte that the Slate regulation
would nepre valid FCC ngulllory loals.ld.

[11he FCC bears Ibe beDdeD of ju5tifying its ,,,tir,
preemption order by deftlOlll1l'&ti01 that the onier ia
narrowly tailorec1 to pmIIllpt Dilly such stile repla­
tions 15 would nel_ valid FCC replatory goals.
(emphasis in the original).

CaJljtJntiIJ r, 90S F.ld at 12~3.

In its FIrSt RAO. tile FCC staleCl tbat its goal in prOll1Ollll&
CPN based. .mces was to ciIMNDp IIII1INi11ea~ DeW
CCIlIWDer services aDd cheas. The ... satldDl example of
die beaeft.ta of a C?N seni:c is tbat ba..a women or_lid dlDcIrcD ~ave been ,...s wilen Ibey were uubJe to
c..,- Ibea plea for help or tile tbIir IddmII _ •• me
-.eocy service dis.ber bad telZived. 1M c:al1inl pIrty's
IWmber.

[I) The FCC set fann itl jUIdflcalkm fer paeempdq dse
CPUC's PII' line blocldltl deflult for iD1raIIIte calls in die
SecoDd R&kO=

16. CIlifomia's dlflldtpaIicy thwa1IBllIDpodeI
our federal coals for CPN.-.s servk:es.
lIUtially. to tile~tCalif ',dlfault patte)' pre-
'Sts die depJoymeDt ofcallaS p8ftY DUmber i_d­
ftcadon servicea in caDfomia. it deprives the

1
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residents of. and callers co. that state of access to the
benefits we have dea:rm1ned in this proccedin& are
associated with such interstare services. £t does this
in a number of ways. Fl!'St, unless carriers in Califor·
nia enable the lines of residents in that state to
receive interstate CPN, these residents will be unable
to realize the efficiencies and new service opportuni­
ties we beUeve will flow from interswe CPN-bued
services. Second. callers to California from other
states also would be denied the benefits of these new
services and opportunitie:4 when they made calls to
bU8inesse.~ or residents in California. For example.
callen to businesses would be subject to longer order
processing times. longer credit verification pr<r
cesses. and more cumbersome call routing tech­
niques. Similarly. absent number identification
services. callers to residents are likely to ha\le fewer
completed calls than if they are calling residents who
are able to recognize the ca.llln. party's number, and
want to receive dle call. The negative impact on
IncerstateCPN policies is exacerbatEd because resi­
dents in Califomla receive and IrIIlsmit more inter­
state calling minutes than the residents of any other
state. Depriving put1es participatine in those calls
from the benefits 'We and.cipate of the deployment of
interstate CPN-baaed services necessarily thwans
3Ild impedes the accomplishment of our objectives,
particularly the development of interstate CPN-based
services.

87. Callfomiat 5 policy allO deprives both partles
on an inlel'SW£ call from California of choice. an
important element in our balancing of the ri&hts and
expectations of the callinl and called parties. Fine of
all. we have determined that as a matter of federal
policy. the called party should have access to ineom­
ina CPN unleu the caWDl party has exercised his
right not to hive his CPN revealed. While we have
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can:fully balanced the privacy interests of the calling
party with the expectation of the called party to
receive CPN. California's default policy upsets 1ilis
balance on an interstate call. California provides no
eVidence that a caller who chooses to have an
untisled or nOftpubHshe4 number Illso want! per line
bloc:kina. It is not apparent that a customer with an
unlisted number. readily available thr~gh directory
assistance. would object to the passage of that same
number to a called party of his choo&ing when he
makes a telephone calL Indeed, while it appears that
more than fony stales offer some level of per line
blocking, no other stare aulCmallcally assumes call­
ers with unlilted or noapubtished numbers want per
line blocking. The record indicates that the &encral
avallability of per line blocking adversely affects the
penecration of CPN-based. services. Because we seek
to make interstate CPN-bued services widely avail­
able, we are reluctant to conclude. absent any sup­
portive evidence. that California's 3SSumptim is
correcL

AI, demonstrated by the above fmdines. me FCC's pcwrDp­
tiOll rule is a "reasonable exercise of its discretion. buecl OIl
COUideration or releVlDt factors. and supported. by the
record." Caltj"rJrftia 1. 90S F.2d at 1211.

(6) In the F.lt R&O, the FCC es.bUshed per CI1l blocking
as the national requimment for inu=ntate calls and pn:eftll*d
Illy state that permltted per line blocking. The FCC also pre­
0II&*d stI.fU that authorized discle-uc of the CPN wiGl ftO
blockJfta option at all In its Second Lti>, the FCC sublWl­
tiaUy nanowed me scope of its preempdan order. It ..~
n.d per line blocJdnlln swes ab'eady providiDl that sya1nL
1bc Pee', preempdon order precludes per tiDe bloctmg

.default only for nonpubUsbecl sublCribers ancl emerpocy _­
vice orpnizations that do not coawunicaae their choice. The
FCC's preemption order satisfies me requueuumt thai a pre~

'I
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emption rule should be narrowly tailored to fit federal polio
cies. CaUfor1fia nJ. 39 F.3d at 932. We hold. that the FCC's
preemption regulation is not arbitrary and capricious. We also
conclude that the FCC's preemptioo of CPUC's default fit:;
within the "lmp0SoCliblHry exception" to section 2{b)(l) of the
Communications Act.

II. 17ae FCC s P,eemption O,der Dots Nor Vioiau TM
Federal Constitution

cpue raises two fec:leral constilUtional challenges to the
FCC's Caller ID rule. The FCC asserts that the CPUC lacks
standing to present a constitutional challenge. The FCC also
maintains that its preemption order does nOt invOKe state
action. We review constitutional quesl10ns de HOVO. United
State3 v. Yacoubian. 24 F.3d 1, 3 (9th eir. 1995).

A. CPUC Has Standing To Challenge TAt FCC's
Preelftphon. Ol"der

In appealing from an FCC pmemption order. a state &Cl$
not ~ly as par~1U patrlJU, but also to vindicate its own
SO¥eI'eipi interest in law enforcement and its subsidiary inter­
est ill creatina and enforcing fair and effective publiC utility
rea-latian. S1tQfJP v. PwntJ Rico, 4.58 U.S. 592. 601-602
(l9l7>; Ptu:4/ic Gu &: &C. Co. v. E""O R~l()llrr:esComm'n
qf CiIJijomia. 461 U.s. 190. 205 (1983). 1be CPUC has
atlBCllDa to challenae the FCCs pqemption order because of
its inreresl in fecuiattna inU'Utll'e telecommunications sera
vicea cansi'tent with federal cDIlltitutianal protections and in
eurdsmg California's sovermp powers over matters
t'eaerved to the states.

B. TA~ CPUCs Eur"clse Of Its AMlllar;ty Is SIaN Ae:ti04

The FCC relies on twO cues for the remarkable proposition
tbat die CPUC is not a awe actor. 1ll/tJrlttrJJi()ll Providers'
CtMlitio" v. FCC. 928 f.U 866 (911\ Cu. 1991); Carlin Com-

1
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mllIIiClJliuns. Inc. v. MOlUltain StDtes Tel. &; Tei. Co•• 827 F.2d
1291 (9th Cit. 1987). cert~ d~,.itld; 48:5 U.S. 1029 (l988). Nei·
ther case su.pports this theory. In Information PrOllid~rs'

Coalition. the coon held dlat because "carriers are private
companies, not state actors," there wu no constitutional
restraint on the termination of telephone service to "dial-a.­
porn operators.- Id. at 877. In Carlill CommultiCtJliollJ. I",..
thE court concluded that a private telephone company was lia­
ble as a state actor under 42 U.S.C. § 1983 because a state
prosecutor hac1 cl.irected it to prohibit transmission of the
plaintiff's "adult entertainment." lei. at 1295, 1297. In this
matter, the CPUC. a stale agency, contends that the preemp­
tion of its per Ilne blockina default rule has violated the fed­
eral constitution. The pec's argument that the CPUC's
exercise of its rulemaking authority is not state actioo is
clearly frivolous.

C. Th~ FCC'! P,~~mp,to" Of Tu CPUC Dot:s Not
ImplicQtt COIUUtlltiDIUll Privacy Rilhts

(7] CPUC uJU8S!h1t the FCC's pmemption of.CPUC's
per line blcx:tinl defIa&k~s the federal cansrilUticaal
pD\'ICY rilbts of California citbefts.ft (CPUC Brief at p. 29).
CPUC haa not cited lOy aumoney to aupport die notian Ihat
I telephane number is pratlCUId by die 1i:dInl canld....tIOll.
The Supreme Court hIS noted tb.at u expaeure of the ...., to
odlerI in varying depees is a concomitant of life ill a clvUillKl
society:' Tillie JtIC. v. Hill. 385 U.s. 37. (196'7). Nor tnW)'
"expwure" railes privlIC)' contems under the United Stala
Conldmtlon. ne S~me Cowt bes llmlre4 1be cOUlitu­
tiona! rilbt to privacy to inelf.fences witb "1 person's most
ba* decisions about funny aad parenlbood •.. as well IS
badDy lntepit)'." PbtJNd l'.ft'ltood v. Ctu'Y, _ U.s. _,
112 $. Ct. 2791, 2806 (1992). A phone DUmber La not IlDOftI
tbe _lect privacy mlereStS plotee1ed by a t'ed8ra1 constitu­
tional ript to privacy."la Slrritla v. MtuYlMtL 442 U.S. 735

tlSer. eo,., GrUwoW v. CGMK'Iiad. 381 U.s. 479. 48~ (l965) (lpbOId­
iDa JDIft'ied coapIe's rilb11D use coanr:epdves): Mocr~ If. City 01 &uI



•

828 P!OI'U OF~ STAn of CALIFORNIA v. FCC

(1979). the Unite«.l States Supreme Court held tha.t there i~ no
Fourth Amendment right to prevent the disclosure of the tele­
phone numbers dialed from a home telephone. The Court
explained.: .

Telephone U5C~. in sum, typically know that they
must convey numerical information to the phone
company; that the phone company has facilities for
recording this infonnation; and that the ph<:l\e com­
pany does in fact record this information for a vari·
ety of legitimate Dusincss purposes.

442 U.S. a.t 743 (Fourth Amendment protections do nO(
extend to the instaliition and use of a pen register to record
numbers dialed from a telephone).

(I) Relying on Smtih, the hipest courts in Ohio and Soulb
Carolina hive ruled that thert is no federal privacy rilht to
proteCtion from disclosure of 1I!Iepbone numbers via Caller ID
services. Ohio Dom't3tlc Violence N~twork Y. PNblir: Utliltits
CD1ffIfIUS;on of Ohio. 70 Ohio St. 3d 311, 3J8, 638 N.E.2d
1012. 1019 (Ohio S. Ct. 1994); SDlldacm Sell TrlqJlIon, and
Tclc"../t CO. Y. Htl1IIm. 306 S.C. 70, 77-78.409 S.E.2d 17S
(1991). [n $tJJdd1t4 Y. Wyoming. 8-46 P.2d 604 (1993). the
Wyommg SUpn!me Court heJd tIw tbere is no federal cmsti·
tutional riabt to prIvacy the proscribes die disclosure of a
nonpubJished telephone nUmber.ld. at 611. We conclude that
Ihe preemption rule does nor viol8le my coanizable privacy
intere$t

c,~.".. 431 U.s. ~4. S03 (1977) (mvakinl the ''slIIcuty or lhc
faadly" IIId suikinI down. 00 priYcypull". onIiDIDCC nmiliD& riplt of
eflUlin rei.lva ro occupy IDe same dweWq): t..P*'r ... VirrilUa. 388
u.s. 1. 12 (1H7) calrikifta doWn 1ft txOhtbidnl pmonI of diffcntlt rICeS
from IIImoyiDg): 3...... v.~ 316 u.s. '35.543 (1942, (sttikina
do,", taw rcqWriDg .,ailization of CCI'UIin felons).



D. TM FCC's Preemption Of The CPUC Dot! Nor
Vi.olal~ Th~ First Amendmenl

[9] cpue argues that the FCC's preemption of CPUC's per
line bloc:kin& default violates the First Amendment right of
sUbscribers to remain anonymous and silent Each of the First
Amendment cases relied on by CPUC protects core political
or religious speech.t:I The First Amendment proteGtS persons
from being compelled to express "adherence to an ideological
poillt of view he fl11ds unacceptable:' Wooley v. MQYlIIJrd,
430 U.S. 70S, 714-115 (19m. The government cannot
require an individual to participate in me dissemination on an
"ideological message." Jd. Exposure of a telephone number
does not violate the FlfSt Amendment rtaht not to speak.

. [lG] Tbe qume:nt mat the Commission's preemptioo order
violaeEs a first Amendment rigbt to speak anonymously is
similarly devoid of merit. The CPUC's reliance on cues
invol¥ml me rtpt of anoaymoua political speech thal have
~ disclosure of idIotlty under tbleat of criminal and
civil penaJtles is equally miaplaced. In McJlltyrf! V. Ohio Elcc­
tiOlU CQIIItM'II. _ U.s. _, 11' S. CL 1511 (1995), the Court
struck down a statute which prohlbUed the distributiCll of
camplip llterature. ItL at 1524. In Talley v. CAlifornia. 362
U.S. 60 (1960), the Court dIIclared unc<Xlltibition.al a statule
makinl it acrime to distribu18 anonymous. handbUls. ItL at 64­
65. 1'be Court iJlI1l'Uetecl in Tall~ that "{t]bere can be no
doubt dw such ID ideftliflCalloo requirement would. lend to
restrict freedom to distribute infcx'matlan aDd thereby freedom
of Oxpression." ltL Similarly. in the Ibird case relied OIl by
cpuc. the Califamia Supreme Court stNck down a regula­
tion teqUlrtng pbone -saaca 10 include the Dame and
addIesa of d\e speaker bec:a"te It ~ad the effect at resmeting
the dilaeminatlon of ideas.1t 8.tlcy v, CQUfontitl PUC. 69

...... cPUC tel_ OIl WtJOI., ... """"'" 430 u.s. 70S, 714 (1977):
14..H.ralt/. PvIIIUIe"., CD. v. TGnIilIo. 411 U.s. 241. 258 (1914)i Wm
Y-qllUlJ 1JtHI'd l1/ E.dtM:GtifM v. B..,~ 319 U.S. 6~ 633-634 (1943).

I
I

j
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Cal. 2d 67. 72 (196R). Unlike the circurnsbutces in the cited
cases. the FCC's reguJation does not compel disclosure of the
identity of a person who exercises his or her freedom of
expression. The FCC's preemption order does not violate the
First Amendment rieht to speak anonymously.

PART TWO

THE "FREE PASSAGE" RULE

L. Tht! FCC's Frtt Po.sJag~ Rlll~ Is Nor Arbitrary And
CapriciOlls

AT&T and CompTel contend that the FCC's free passage
rule is arbitraryt capricious and violates the APA. They argue
that the FCC did not address highly re~yan[ factors in deter­
rnininl whether to adopt ~ free passage rule. AT&T and
CompTe) claim that Itle PeC justified its me passage rule on
the pound that it would nex impose In)' costs or losses on
IXCs. They auen that the FCC reached Ibis conclusion by
relylng "solely on the fact that the txCs' marainal coat8 of
tran8portine Caller m over previously constructed SS7 net­
works were lhllliltimis." (AT4T mel CompTel OpEning Brief
at p. 23). AT&T and CompTel II8eIt funber that the FCC
,pored unrebutted evidence of potentially massive additional
costs. Specifically, A'fA:T and CompTe! assert that the fCC
failec1lo cCXlsidef the cost of the calls that wlU go unanswenxi
with Caller 10. The record does not support this contention.

The record reveals that me FCC considered the potendaJ
lOIS of revenues that will telIIlt from unanswered calls. In
tlDdiD. that the IXCs would not necessarily lose revenues
from UD8IlsWCled calla reIIlldng from the introduction of
Caller m, the FCC mllec1 co evklcDce in me record that sup­
por1I an inference that aN transnUssion will increase. radler
than deeR_, me number of cans answered. The FCC otTers
in its brtef the example, based. OIl comments in the reccm1. that
a called party might RlCOI11ize a long distance number as a
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frieftd's aDd. answer a call that mipt otherwise have lone
unanswered. The FCC found evidence in the record that Ihe
IXCs would be compensated for any tU miltimis costs of CPN
traasmiujm by the revenue pnerated by tXher CPN baaed.
services. Por examp~ the record shows that the 800 and 900
number services. far whlcb ArAT bills the called party
di1ect1y. Jepment a substaDtial poniOD of the long dlstaDce
market. the FCC =eived evidelc:e that in a typical day,
mare Ih8Il 40 pen:eat of die 160 millloo calls on 1he AT&T
netWork are 800 number calls.

AT~T ad CompTe! oat 111m that there is no raticmal
camectioo between me facts die FCC found and Its IIWed
policy objective of foMerin& iD.,....,t in aN baaed ser­
vices. 1bey claim. 1bat die Fa: foImd lb. Caller ID services
1N'eIe bMeflcial to telephone C\ISIDIMI'S Iftd would eatwace
!be ....me of me 1oca1 CI1ter 1D 1rIices. AT&T and CompTel
anert Ibat die Dee ptHIr nale will not eaccun.ge !XC
in-..meat in SS1 systems.

ne Pee concluded that lXCs will beftefit fIom die me
P""ae rule becauIe IXCI with 581 will COIIdDaae to recehe
CPN from LEes without eddilianal cbIIJI to cbe IrX'etI fees
the DeCa Uady pay LBCs. TbiJ pennita IXCs to c1e'lelop
IDd I1I8IIt dIeIr OM in.... CPN baed _ ticca, IUch as:
cuaomized CUI1ODB" IrIIce (widell penniII a special ..Ie­
phaoe riDl 'Of IIIec:ted IncoaDl calli). voice meuqe stot­
ate. c.u routilq. penoaal ~icatiQll .nr:a, led
8dVIDcediD~ netWOIt. 11Ie FCC fClllld 1iu1ber Ibal
lXC, haWl tbe mc:eatiw: fO cI8wlap lid. deploy me SS1 sya­
-m.laesI-cliw of die~ dldYed from CPN baled Mr­
v_ bee.. 557~ ....er MtwOrt dk:iacles due
to quickIlr call ..up,~ ftesibi1ky til caD JWGf*IiII..
.-l18ducti.Gll ill biDlna fnIId. eo.., to AT~T -:I eo.,.
Tel·s~""" rile fCC 1ftIe1II.-d. nlianal couectian
~ die &cts fOUJKllDd 1. ItIIICl policy abjIc'tM of fos­
teIiD& bnetUDeGt in CPN bUed sm'Yices.
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AT&.T aDd CompTe1 next usen that me fn:c pusage sule
is internally inconsistent because it ban [XCs from irnpo$ing
charges to realize the value of their investment in SS7
uptr8des. while it "allows LECs to earn additional revenues
fTom the iDclusion of int!:l"'Stll~ calls in the LEes' iatrutate
residential Caller ID offerings." (AT&T and CompTel Brief
at p. 26). They argue such inconsistency is a "hallmm of
arbinry decisionmaking.!· Id. According to AT&T aDd
CompTel, tile impact of the FCC's free passage role was to
deprive them of the ability to reeover for their investment in
S51 uppades. AT&T and CompTel contend funber that me
FCC's detmniDation.1tlat me !Xc investment in the SS7 sys­
tem ccastitutes a "geaenl nefwork upgrade" wittl costs that
must be recouped in aeoeral clwJes to be paid by all users
a1td not in rates lIfIeted to m:ipients. is contrarY fO prior FCC
decisicms- We disagree.

'I"M PCC"s free pass•• Nle is cCIlsisttat With Its prior nil­
iAp that the iDvestmelit in SS7 systems constltute$ a genenl
netwOlt uppade with COltS that IIIUS1 be recowred in pnctal
c..... paid by all users. Set Prvvuioll 0/Accusfor 800 &!r­
vice. 6 FCC Red 5421, 5428 (1991) ('~ Jepn:sents a aen­
era! netWOrk uP£rllZ. the core COlIS of which should be borDe
by all netWork usm'S'").

ATAT ami CompTelts tCllte1llion mat the Second UO
permits LBCs to chaIIe its local custDmen far interstatE
Caller ID aervica wbile it bin !XCs from impoainl charps
an its subscriben finds no support in the record. ']be pcc.s
be pasIIIe nile does Ilot bIr [XCi from t:eeoverin. their
iIlw:lllDeftt In 557 from dleir ...... tariffs. pater network
erfJdeDcie8. and the additicllal ~ue IXCs can eam ftom
IDIIbdnl 0Iber O'N based service. to 800 and 900 nu.mer
catomen.. The FCC fauad. 1IICnOVa'. mat it was impractical.
because of the lack of relatiOMbip betWeen IXCs and called
PIIUeI. to permit tile IXCs to recover feea from .....Ul
c~ serviced wi1b caner 10. AT&T COIICIIded In oral
aJIUIIl£IIt that it 'Mmld haw developed. its 557 system
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whether or not it was penniued. to charge for interstate Caller
10.

Finally, AT&T aDd CompTe) CODteQd that the free pusap
rule is invalid becauae the FCC made DO attempt to explain
its d.epIrture from lODlstanWng policies. AT&T and.CompTel
point to a decade of FCC decisions recognizing that teEaD\­
munications services may be priced to exceed their I1UIrginal
or incremental costs - and must in aareaar.e recover me
fuUy distributed aJ averaae COltS.'Jbus, AT&T anclCompTel
UIert dlat the FCC's focus on mcmmental rather ttwl aagre­
gaae costs in this matter teflects a chlllge in policy.

The FCe's free plSSlge rule is not a d.epIrture from prior
FCC ~isians or policies. The FCC found that the cost of
traft'lJCX1iDg CPN aver comp&eBl SS7 systems WIS tk
lltiltilllJs amd Ihat the IXCs were abwly recoverinl their
investment in 587. AT&T 8IlC1 CompTe! bave not .moD­
IU&tIid that tbeft is an FCC policy permittiftg telecommunu:a­
tiana colllpaaies to c:Ila11e aeparateJy for a tranSmission wbosc
casts are zero or de minimis.

[11) We conclUde Chat the FCC', n. pIAIle rule is not
abiII'Iry aDd. capricious anc1 does Dot vial•• the requlremanll
of _don .JO(e) at die APA. S U.S.c. § 706.

n. ~ FCC's Fr. PtJJ.,~ RMl~ Dou Not ViDiaM TM
CDMlfWllicGliOlU A.ct

AT-tT _ CampTel auat fudIaer dial 1be fCC's Older
vioIMeI tbe rate.... prov of _ COIDIII.icllioll Act
tbat mquire tile FCC to ftndIeIJ dill • exiIMI rite
WI8 unjUlt ad umeuanable. or cOlWd_.~ dis­
crimiaadcn., prior to tile impoIItloIl dol aew rare... AT&T _

~41 USC t 20S puvidtI iD Ptn:

~..... ruu uppcnllilJ far apoa. COIIIp'.\ at
uadc:r III order ret irwesdpticlllDd~ .... by me Com-
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CompTel argue that the fact that die free pasage rule prohib­
its IXCs from imposing charges on LEes for the interstare
trJ8SmilSiOD of CPN has die pracdcaJ effect of barring !Xes
from see.lting a chan8e in its rates.

The FCC responds that the Second R&.O did not ccnstitute
ratematiDg pursuant to section 205. but rather its action was
nalemas pIl11lWlt to -.crion 154(i) and (j)." Art qency's
iD1erpretatlOll of a statutory provision or regulation it is
cblrpd wi1h administeriDl is entitled to a high degree of det­
enmc:e. p,.DVidCltC~ Nosp. of Topp~nish v. SMJ.ala.. S2 F.3<1
213, 216 (9th Cir. 1995).

AT&T .. CompTe) bile their 8IJUment that Ihe FCC
impermissibly qapcl ill ratemaking CD I series of cases that
hakl that 'ihe adUIl ilDf'lCl of aaencY actien IDd not its form
is decisive." LB., AT&Tv. FCC. 487 F.2d 865, 814 (2d Cit.
1973) r-Speci" Permission" cue).· 11IeM cases do ftot sup­
port ....it IfIUIDIIlt. fa lite Special PermisSiOn <:aBe, die Sec­
ODd Qmalt RUCk. dowIlaa fCC order -)'In& ATAT special
permltIjon to me a CIdtf IevtliDl extsana JIleS. 1be CQun
held ttllt tile FCC·, Etlan iRtllrftnd widllhe "careful accom-

million ell itS OWl. ......... Ibe COIInriliion sbaI1. be of tM
opiIioD tIIa _ ~ • • . is or wtI be ill .,iOlaIiOB of III)' of
&be pnw" or dIis c:fs.,... dtc ComJni.Ajon it ocbclriJ,ed zd
etnpDWIfId 10~ and pnICft"be ftll will be t1Ie .-ad
r-.IbIe dIIrIe ....

-.., usc. 11~) _diad. die FCC to "perform lDy aDd III ICU•
..MIl .... eel ,,".11, _ Me ncb ordm. not iDCOUi.­
widl ddI cUpIIr•• DUlY be .....,. In die ....don or its haeticnL"
SctiaD~pIO'" ill perti.- parllbl&: 61(t)be CommlssioD may CaD­
diet lClIlftl ..htll alUCb __ .1riU bat CODdaee 10 tbe pte.. dis­
,... of bDIbIIR ad 10 tbe tall or judce...

..,. foUowiaI c__ IlID ci_ by ATII.T IDll CompTe!: ATILT ".
FCC• .... P,24 G (2d Cir. 1973); J«:1 T~li1IV Ctrp. 1'.

FCC. 56' f.2d 365 (D.C. Or. 1,m. Cff1, tIMMI.~ u.s. 1M) (1m);
N.., fort Til. CG. Y. FCC, 611 F.2d 1059 (2d Or. 1910); IDd /IIorlll 0lI'~
IN Ufftl"~ Y. FCC. ~~~ f'.2d 1036 (Alb. Or. 1977), CfI"f.
tJ.tiGL <U4 u.s. 17. (1977).
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modaDon of (ratepayer and c:arrier] interests" underlyinl the
tatemakillg provisions of the Co1lUDUl1icadons Act. Jd.. at 873.
mthe insunt elSe, no £XC has filed a CPN transpOtt tariff.
None has beeIl pte'Yalted from doing so. The FCC does Dot
Itt punuant to section 20S until a tariff has been rued. PUC
of CaUfrmt.ia v. FCC. ~56 F.2d 236 (9th Or.). cut. tUrW!d.
38S U.S. 816 (1966).

[1%] No complaint has beeft filed with the FCC. nor bas the
FCC lsIued "an 0ItIer fa' invetdptiOD aDd bearina made on
its own initiali...e" 1'I!Iardioi tariffs or cbar&es filed by any
IXC. Thus. the reqtliJetMIt1S of !eCUm~ ha~ not been Vio­
lated. 'Tum and 8gain. '[t)be cCJll1't has 1eCOP'iz.ed that eyen
whm an agency's elLlblJnl St:a1U.te expreesly reqcaires it to
hold a heariD&. me apIlCy !my tely OIl ics nalemakinlaudlor­
ity to dtUermUle issues that do 110t requite cue-by-cue
cClllidmtlon.· .. Mobik au &plorafl<m &: PrudIId", SoL.
lru:. v. UIIi,«J Out. COl., 498 U.s. 211. 228 (199\) (eitatiem
amiUild). The FCC is entitled to def!De whit CCMsUlIlteI & lea­
saable policy ill termS of tbe Wlderlyin& coals of abe Com­
~s Act. aad In u-ruJetruatiIlI u part of the proces8
of develapiDg and imp1elnendq th_ policies. Ntlliott4l
~ tI/Rq_tory UriUty COIIIIIIWIOWI'I v. FCC. 137
P.~ totS. 1120 (D.c. Cit. 1914) (the fICC may use na1emak­
ia& to develop polka fer JR...communica!ions IIWDts.
iaclud.iBl policies ttlit aifect rates), «rt. dMJlIIl.·~ U.S.
1m (191~. Mcnovet'. we mIIIt review 1beIe dltenniaatlons
dlfeNDtially. ProvitJMu:e ROIl1.afT~. 52 F.3d at 216­
1'bus., betaltae tlle PCC: did not impetIDlaibly .,..e in are
matin& widlout followiq the mqu.iIed procedures. we reject
ATAT and CompTel'a IIPment tbat Cbe PeC violated 8!C­
don 205 of tile ConumulIcatioas Act

CONCLUSION

We conclude mit the FCC did not let IItKUllUy IIld~
Clously, or COIItrII'Y to law. In na1inI (1) Ibat die ......,1lcID
of the CPUC9S nde was necessay to Pfe"'lIU Deptica cl a



valid FCC regulatory aoaL and (2) that mandating the imposi­
tiCll of the per call blockiDl option on subscribers with non­
published numbers md emergeftcy service Ol'Ianizations that
do not maJte a choice between bloekine options does not yio­
late ..y federal cODstimticaaJ rtabt. We also uphold the
FCC's free passage rule·because the record shows ~ [be
FCC eurniDed the Ie!eVIDt evidence and adequately
explained all aspects of its decision.

'I'be petitioos for review are DBNIED.


