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On Thursday, February 8, 1996, Randall S. Coleman, Vice President for
Regulatory Policy and Law, CTIA, sent the attached letter and supporting documents to
the listed FCC personnel.

Pursuant to Section 1.1206 of the Commission’s Rules, an original and one copy
of this letter and the attachments are being filed with your office.

If there are any questions in this regard, please contact the undersigned.
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Mr. Christopher Wright, Deputy General Counsel for Litigation, FCC
Ms. Suzanne Toller, Legal Advisor, Commissioner Rachelle B. Chong
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February 8, 1996

Dear

The following is attached for your information:

e CTIA’s “Comments and Opposition to the Requests for
Extension” in CC Docket Nos. 95-185 (Interconnection
Between Local Exchange Carriers and CMRS Providers)
& 94-54 (Equal Access and Interconnection Obligations
Pertaining to CMRS Providers) and

e The U.S. Court of Appeals for the Ninth Circuit's January 31, 1996

Decision in The People of Califomia v. FCC.
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CTIA

Cellular
Telecommunications
Industry Association
1250 Connecticut
Avenue, N.W.

Suite 200

Washington, D.C. 20036
202-785-0081 Telephone
202-785-0721 Fax
202-736-3256 Direct Dial

Randall S. Coleman
Vice President for
Regulatory Palicy and Law

In the former, CTIA does not oppose the modest extension requested by

NARUC, but opposes GTE’s request for significant delay.

In the iatter, the Ninth Circuit upholds the FCC’s decisions regarding Caller
ID. Of particular importance, in CTIA's view, the Ninth Circuit also held that the

FCC's “free passage rule,” which requires telephone carriers using Common

Channel Signaling System 7 (SS7) to deliver calling party numbers (or CPN) to

other telephone carriers without charge, is not arbitrary or capricious. CTIA

believes this finding by the Court strengthens the FCC'’s tentative conclusion that
compensation for the termination of calls transferred between LEC and CMRS

networks should be priced on a “bill and keep” basis (i.e., that each carrier

reciprocally terminates calls from the other at no charge).

Please call if you have questions on the attached information.

Sincerely,

Randall S. ioleman

Attachments



BEFORE THE Akt IV
Federal Communications Commigsiofis . , -~
WASHINGTON, D.C. Ci. B

In the Matter of

Interconnection Between Local Exchange
Carriers and Commercial Mobile Radio CC Docket 95-185
Service Providers

Equal Access and Interconnection
Obligations Pertaining to Commercial
Mobile Radio Service Providers

CC Docket 94-54

— e N M N S N n S

COMMENTS AND OPPOSITION TO REQUESTS FOR EXTENSION OF THE
CELLULAR TELECOMMUNICATIONS INDUSTRY ASSOCIATION

"The Cellular Telecommunications Industry Association
("CTIA")!, pursuant to Section 1.46 of the Commission’s rules, 47
C.F.R. § 1.46, hereby submits its Comments on the "Request to
Extend and Modify the Comment Cycle" ("Request") in the above-
captioned proceeding filed by the National Association of
Regulatory Utility Commissioners ("NARUC"), and its Opposition to
the "Motion for Extension of Time" ("Motion") to file comments
and reply comments filed by GTE Service Corporation ("GTE").?

CTIA does not oppose the extensions sought by NARUC, but

does oppose the extensions sought by GTE. Briefly summarized,

! CTIA is the international organization of the wireless

communications industry for both wireless carriers and
manufacturers. Membership in the association covers all
Commercial Mobile Radio Service ("CMRS") providers, including
cellular, personal communications services ("PCS"), enhanced
specialized mobile radio, and mobile satellite services.

2 NARUC’'s request was filed February 2, 1996; GTE's was

filed February 5, 1996.

{



NARUC's Request for a four day extension to file initial
comments® and a 15 day extension to file reply comments in this
proceeding is relatively modest and seeks to resolve concrete
timing obstacles beyond its control. On the other hand, GTE's
request for 30 day extensions to both the comment and reply
schedule would significantly delay the Commission’s consideration
of this important issue, thereby undermining the timely
resolution of CMRS-LEC interconnection, and is premised upon a
vague need for more time to "adequately address these issues."*
For these reasons, and as more fully set forth below, CTIA has no
objection to NARUC’'s Request, but opposes GTE’'s Motion.

In support of its Request for a four day extension of the
comment deadline in this proceeding, NARUC states that its winter
meetings, at which NARUC will adopt a position on the issues
raised in the Commission’s NPRM, will not conclude until February
28, 1996.° In light of this pre-existing schedule, NARUC
requests an extension of four days (and only two days after its
winter meeting ends) in which to complete and file comments on
these issues. CTIA believes that this request is suited to the

underlying basis for the request and reasonable.

3 NARUC twice states that it requests a four day

extension of the comment period (NARUC Request at 1 and §). Four
days from the present February 26, 1996 deadline is March 1,
1996. However, NARUC also twice indicates that the new filing
deadline for initial comments would be February 28, 1996, only
two days beyond the present deadline. CTIA has no objection to a
minimal extension until February 28, 1996 or March 1, 1996.

¢ GTE Motion at 2.

3 NARUC Request at 4.



Regarding the deadline for reply comments, NARUC notes that
the present 15 day cycle is rather compressed considering the
interest this proceeding has generated and the fact that
jurisdictional issues of particular importance to NARUC's
membership are central issues in this proceeding.® 1In this
regard, the 15 day reply cycle substantially differs from the 30
day reply cycle afforded interested parties in other recent far-
reaching and complex proceedings.” Moreover, NARUC states that
it frequently takes a week for some of its western members to
receive copies of comments, and that many of its state commission
members have procedural rules requiring several days notice for
approval of pleadings before they can be filed.® For these
reasons, NARUC requests that the Commission extend the reply
comment period by 10 days.’ CTIA believes that this request is

reasonable and supported by good cause.

6

NARUC Request at 4.
7 NARUC Request at 5. NARUC cites Numbering Portability
(CC Docket No. 95-116) and the "Emerging Competition" Price-Cap
proceeding (CC Docket Nos. 94-1, 93-124, 93-197) as examples.
Ig.

8 m.
? NARUC requests that the reply deadline be set at March
24, 1996. Because this date falls on a Sunday, CTIA has no
objection to extending the reply comment deadline to Monday,
March 25, 1996, or Tuesday, March 26, 1996 (if the Commission
adopts the March 1, 1996, comment deadline).

3



On the other hand, GTE’s Motion will serve only to delay
this important proceeding unnecessarily.!® GTE's first proffered
basis for extending the comment deadlines, that the "NPRM seeks
comments and detailed information on numerous issues," is nothing
more than a recitation of the issues GTE believes are implicated
by this proceeding. GTE offers no explanation as to why it is
unable to address these issues in the time provided. From CTIA's
perspective, GTE's motion simply reflects a lack of motivation.
Interconnection is crucial to wireless carriers. Therefore,
wireless carriers are intimately familiar with the details of
their interconnection arrangements. GTE’s stated inability to
address these issues in a timely fashion merely reflects the fact
that its interests are served by delay in this proceeding, not
action.

Moreover, Section 1.46(a) of the Commission’s rules
expressly provides that extensions are not routinely granted.!
Considering the complexity of the problems addressed in most, if
at all, of the NPRMs released by the Commission, grant of an
extension based on vague assertions of the need to address
"numerous issues" or gather "detailed information"!? would render

such extensions routine indeed.

10 GTE's requested comment date is March 26, 1996, with

replies due April 26, 1996. The pleading cycle will conclude

under NARUC'’s extension request as modified herein on March 26,
1996. .

n 47 C.F.R. § 1.46.

12 GTE Motion at 1.



GTE’'s second basis for its motion is that the imminent
amendment of the Communications Act of 1934 ("Communications
Act") by the Telecommunications Act of 1996 ("1996 Act") raises
issues that the Commission should consider in this NPRM. GTE
specifically references sections 251 and 252 of the 1996 Act,
provisions which deal generally with LEC obligations to unbundle
their networks and to provide interconnection to competitive
local exchange carriers. However, neither of these sections, nor
any other provision of the 1996 Act, directly addresses LEC-CMRS
interconnection and with good reason. For the purpose of this
proceeding, the jurisdictional basis for the proposals set forth
in the NPRM is section 332 of the Communications Act, a provision
which still retains its full force upon the effective date of the.
1996 Act. Moreover, prompt adoption of reciprocal termination
(i.e., bill-and-keep) to govern the interconnection relationship
between CMRS providers and LECs will further the underlying
purposes set forth in §§ 251 and 252, i.e., to ensure the quick
removal of any regulatory impediments to the realization of a
workably competitive local exchange. In sum, the 1996 Act
presents no need for Commission reconsideration of the proposals
set forth in the NPRM, and the 1996 Act supports prompt adoption
of reciprocal termination.

Indeed, if anything, passage of the 1996 Act makes
imperative timely Commission consideration of the NPRM and
comments in response thereto. Delay of this proceeding to the

extent sought by GTE could result in indefinite delay of adequate



LEC-CMRS interconnection rules as the Commission turns its
attention to 1996 Act proceedings with tight statutory deadlines.
In fact, any unnecessary delay in the adoption of reciprocal

termination (i.e., bill-and-keep) will in turn retard the full

realization of the competitive potential of CMRS.



CONCLUSION

For these reasons,

CTIA respectfully requests (1) that the

Commission grant NARUC's Request for an extension and (2) that

the Commission deny GTE’'s Motion.

Philip L. Verveer
Jennifer A. Donaldson
Michael G. Jones

WILLKIE FARR & GALLAGHER
Three Lafayette Centre
1155 21st Street, N.W.
Washington, D.C. 20036
(202) 328-8000

0f Counsel

February 7, 1996

Respectfully submitted,

CELLULAR TELECOMMUNICATIONS
INDUSTRY ASSOCIATION

MA)F o)

Michael F. Altschul

V'Vice President, General Counsel

Randall S. Coleman
Vice President for
Regulatory Policy and Law

Andrea D. Williams
Staff Counsel

1150 Connecticut Avenue, N.W.
Suite 200

Washington, D.C. 20036

(202) 785-0081
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I, Michael F. Altschul, hereby certify that a copy of
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Paul Rodgers, Esquire
Charles D. Gray, Esquire
James Bradford Ramsay, Esquire
National Association of

Regulatory Utility Commissioners
1201 Constitution Avenue, N.W.
Room 1102
Washington, D.C. 20423

and

Gail L. Polivy, Esquire
GTE Service Corporation
1850 M Street, N.W.
Suite 1200

Washington, D.C. 20036

ML )

Michael F. Altschul
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*Homorsbie Robdert H. Whaley, United States District Judge. for the
Eastern Disuict of Washingon, siaing by designation.
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SUMMARY

Qovernment Law/iCommunications

The court of appeals denied petitions for review of orders
of the Federal Communications Commission (FCC). The
court heid that an ECC rule that subscribers who fail to
choose the method to prevent disclosure of their nonpublished
telephone numbers, when Caller ID service becomes effec-
tive, must be served with a “per call blocking™ system, does
not arbitrarily and capriciously preempt a Public Utilities
Commission of the State of Califomia (CPUC) rule that emer-
gency service organizations and subscribers with nonpubli-
shed numbers who fail to communicate their choice between
pez call blocking and “per line biocking” be served with a sys-
tem that blocks disclosure on ail calls, The court also held that
the FCC's preemption order did not violate the federal consti-
tution. Finally, the court further held that the FCC's “free pas-
sage rule,” which requires telephone carriers using Common
Channel Signalling System 7 (857) o deliver calling party
numbers (CPN) without charge to other telephone carriers, is
not arbitrary and capricious.

Provision of telephone services (3 divided between locat
exchange carriers (LECs) and long distance carriers (IXCs).
MmthCshtvemvemdtnSS?bymmllhgnmﬂ\eirm
networks and by establishing SS7 interconnections with LECs
to allow passage of CPN.

The FCC undertook efforts 1o promote the availability of
interstate Caller 1D, a service that permits a cusiomer who
receives a call to see the number of the person who placed the
call unless the calling party blocks disclosure of the number.
CPN is transmitted by means of SS7.

Petitioner the Public Utilities Commission of the State of
Califomia (CPUC) suthorized Califomia LECs to offer intra-
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state Caller ID service. The decision of the CPUC provides
that each subscriber shall have a choice between “per cal)
blocking” and “‘per linc blocking™ without cost. Per call
blocking requires the customer to dial *67 each time a call is
made to protect his or her privacy. Per line blocking is a sys-
tern that blocks disclosure on all calls uniess the calling party
dials *82. The CPUC determined that emergency service
organizations and subscribers who pay monthly charges for
nonpublished telephone numbers, and who do nat communi-
cate their choice, wlil receive per line blocking service. Other
subscribers who do not make a choice will receive pet call
blocking service.

The FCC recognized that some 1XCs were building the S§7
facilities needed to transmit CPN and other services on inter-
state calls. The FCC determined that it would be in the public
interest w0 adopt rules to encourage and regulate the develop-
ment of SS7 services. The FOC released a First Report and
Order (First R&0), in which the FCC concluded that inter-
state passage of CPN could bring a variety of benefits 1o con-
sumers and promote technological innovation that would
foster economic efficiency. The FCC determined that incon-
sistent state regulatory schemes for CPN blocking options and
uncertainty reganding compensation for the interstate trans-
mission of CPN created investor uncertainty and customer
confusion about CPN, The FCC determined that making per
call blocking available on all interstate calls best accommo-
dates the interests of calling and called parties. The First R&O .
provided for preemption of siate regulation of Caller ID that
prohibited per call blocking for interstate calis. The FCC also

adoption of a rule requiting carriers to transport
CPN 10 other carriers fres of charge; the agency found that the
transmission of CPN imposed only de minimis additional
costs on IXCs who had already invested in SS7.

The CPUC, AT&T Corp., and Competitive Telecomrmuni-
cations Association (CompTel) flled separate petitions for
reconsideration of the First R&0. The FCC issued a reconsid-
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eration oeder (Sacond R&0). The FCC narmrowed its preemp-
tion of state public utilities blocking regulations by permitting
subscribers to choose per line blocking or per call blocking on
interstate calls, provided that all carriers were reguired to
adopt a uniform method for overriding blocking on any par-
ticular call, The FCC also preempted the CPUC’s regufation
that noupublished subscribers and emergency service organi-
zations that do not make a selection would be assigned per
line blocking. The BCC stated that Califomia’s default policy
thwarted and impeded federal goals for interstate CPN-based
services. The FCC also concluded that carriers should not be
permitted to charge other cacriers for transmission of CPN,

The CPUC filed two petitions seeking review of the FCC's
decision denying reconsideration of the FCC's rule that sub-
scribers who fail to choose the method to prevent disclosure
of their nonpublished telephone numbers, when Caller ID ser-
vice becomes effective, must be sesved with per call blocking
to protect their privacy. The CPUC argued that the rule vio-
lates federai constitutional rights, and arbitrarily and capri-
Ciously preempts the CPUC rule that emergency service
organizations and subscribers with nonpublished numbets
who fail to communicate their choice between per call block-
ing and per line blocking be served with a system that blocks
disclosure on ail calls, AT&T and CompTe! filed separate
petitions, seeking review of the denial of their petitions for
reconsideration of the FCC’s decision requiring telephone
camiers using SS7 to deliver CPN without charge to other
telephone carriers (the free passage rule).

[1] The fact that the FCC narrowed its preemption in the
Second R&O did not prevent it from preempting CPUC's
blocking default plan. {2] The FCC's explanation that the
CPUC’s per line blocking default rule would impede develop-
ment of CPN-based services was rational. [3] Although the
Communications Act of 1934 separates the regulation of
interstate and intrastate telecommunications and denies to the
FCC any authority over intrastate communications, [4] &
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Supreme Court decision recognized an “impossibility™ excep-
tion to the limitation on the FCC's authority. [S] The FCC set
forth its justification for preempting the CPUC’s per line
blocking defaulc for intrastaic calls in the Second R&O. [6]
The FCC’s preemption order met the requirement that a pre-
emption rule should be narrowly tailored to fit federal poli-
cies. The FCC preemption regulation was not arbitrary and
capricious, and preemption of CPUC’s default fit within the
“impossibility exception.”

{7) In regard 10 CPUC's federal constitutional challenges to
the FCC's Caller ID rule, a phone number is not among the
sefect privacy interests protected by a federal constitutional
right to privacy. (8] The preemption rule did not violate any
cognizable privacy interest. (9] In addition, exposure of a tele-
phone number does not violate the First Amendment right not
to speak, [10] and the FCC's preemption order did not violate
the First Amendment right to speak anonymously,

[11] The FCC's free passage rule was not arbitrary and
capricious. {12} And, because the FCC did not impermissibly
engage in rawe making without following the required proce-
dures, AT&T and CompTel's argument that the FCC violated
Communications Act § 205 was rejected.

COUNSEL

Mark Fogelman, Public Utilities Commission of the State of
California, San Francisco, California; David W. Carpenter,
Sidley & Austin, Chicago, Nlinois; Robert 1. Aamoth, Reed
Smith Shaw & McClay, Washingion, D.C. (on the briefs), for

John P. Stem, Federal Communications Commission, Wash-
ington, D.C., for the respondents.
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Thomas ). Long, Toward Utility Rawe Normalization, San
Francisco, Califomia: Gus T. May, Hall & Associates, Los

California; Roberta M. Ikemi, California Women's
Law Center, Los Angeles, California; William Gwire, San
Francisco, Califormnia; Jamcs Bradford Ramsay, National
Association of Regulatory Utility Commissioners, Washing-
ton, D.C.; Carolyn L. Polowy, National Association of Social
Wockers, Washmgton. D.C.; Maureen A. Scott, Pennsylvania
Public Utility Commission. Harrisburg, Pennsylvania, (on the
briefs). for the petitioners-intervenors.

Jobhn Gibson Mullan, Kirkland & Ellis, Washington, D.C,;
Michael R. Doyen (on the briefs), Munger, Tolles & Otson,
Los Angeles, California, for the respondents-intecrvenors.

OPINION
ALARCON, Circuit Judge:

California's Public Utilities Commission (“CPUC™) has
filed two petitions review of the Federal Commmica-
tions Commission's ™) decision denying reconsidera-
ummmeFCC'st&:lﬂmmmwhole‘chmm
method to prevent osure nonpublished' telephone
numbess, whei Caller ID service becomes effective, must be
mm:‘:{?emmmmmmmwwdm'm
s

. smergency service
scribers with nonpublished numbers, who fail 1o commmcm
thetr choice (“default™)* between per call blocking and a sys-

‘Nompublished refers w both untised selephone ommbers (which are
tvaileble from directocy assistance) and anpublished telephone numbers
(which are both uplisted and not available from direcrovy assistance).

’le-ni:‘amofnndbyh m‘::gwﬁunm
assignment of z blocking systern 10 & not respond ©
;hmmuachomuuﬂebu*mwm&bnkundpucdl
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tem that blocks disclosute on al! calls unless the calling party
dials *82 (“per line blocking'), be served with a system that
blocks disclosure on all calls.

AT&T Corporation (“AT&T") and Competitive Telecom-
munications Association (“CompTel™) have filed separate
petitions in which they seek review of the denial of their peti-
tions for reconsideration of the FCC's decision requiring tele-
phone carriers using Common Channel Signalling System 7
(“S87")* 1o detiver calling party numbers (“CPN™) without
charge (the “frec passagc” rule) to other telephone carriers.

AT&T and CompTel filed their petitions in the District of
Columbia Circuit The petitions for review filed by CPUC,
AT&T, and CompTel were consolidated by the Judicial Pane)
on Multidistrict Litigation.*

Comumon Channe! Signalling System 7 refers w0 3 technological
advancement in the method that telephone calls are set up ({.e.. how a con-
nection is established). Prior 0 the development of SS7 signalling sys-
temg, calls were set up over the communications channels that also carried
the conversations once connections were completed. This is referred &8
“in-band signalling,” in that the call set up and reiaied signalling were per-
formed in the sanie frequency bands as the ulrimaie calis and were
expensive prelude to those calls. The SS? system permits “out of band”
sugnalling o occur, i.e., it allows calls 1o be set up over a geparaie set of
syseras and switches thar do not tie up commupications chargels. SS7
permits telephonc companies 10 carry and twansmit CPN, and o offer a
host of other new services thm imclnde: pay-per-view iglevision, order
entry verification. voice messuge storage, secure Computer Access. Cusom-
ized customer scrvice, business framud rextuction, call couting, and emer-
gency dispacch.

*Pacific Bell and GTE Californja have intervened and submitied a brief
in suppont of the FCC responding 10 CPUC"s petition. Toward Utility Rate
Normalizsion (“TURN™), Consumer Action (‘CA"). Consumer Federa-
ton of America (“CFA™), Southem California Coaliion on Bawered
Women (“SCCBW™), the Nationsl Associstion of Reguistory Utility
Commissioners ("NARUC"). the National Association of Social Workers
(*"NASW™), Pennsyivania Public Uliliy Commission (“PPUC™), snd Cali-
fomia Allisnce Agpinst Domestic Violence & the Family Violence: Pre-
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We conclude that the FCC did not act arbitrarily and capri-
ciously in ruling (1) that the preemption of the CPUC's rule
was necessary to prevent negation of a valid FCC regulatory
goal, and (2) that the imposition of the per call blocking
option on subscribers with nonpublished numbers and emer-
gency service organizations, who do not make a choice
between Caller ID blocking systems, does not violate any fed-
eral constitutional right. We uphold the FCC’s free
rule because the record shows that the FCC examined the rel-
evant evidence and adequarely explained all aspects of its
decision.

We have divided the opinion into two parts. In Part One,
we review CPUC's challenge to the FCC's preemption of the
type of Caller ID blocking service that must be offered to
emergency service organizations and subscribers with non-
published telephone numbers who do not make an election. In
Part Two, we consider the claims of AT&T and CompTel that
the free passage tule violawes the requirements of the Admin-
istrative Procedures Act (“APA"), and is arbitrary and capri-
cious. To set the stage for our discussion of these discrete
questions, we will summarize the historical facts and proce-
dural steps that preceded this current legal contest.

The provision of telephone services is divided between
local exchange carriers (“LECs™) and long distance carriers
(“IXCs™). LECs generully provide all telephone services
within their authorized local calling areas, and the vast major- -
ity of intrastate toll calls. The local carriers also provide

vention Fund (“CAADC™ have inisrvened and submitted a joint brief in
sugport of CPUC. Ameritech Opersting Companies, Bell Atlanic Tele-
phone Componies, BellSouth Telecommumicstions, lnc.. GTE Service
Corporation. National Telephone Cooperative Association, Southwestern
Bell Telephone Company. Usited States Tolephone Association, and U S
West Communications. Inc. (collectively “Network Intervenors™ have
intefvened and submitted a brief in support of the FCC snd in response
AT&T's s CompTel's petition.




