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acccas to lXC3. Vinually every lona dJsrance call odgina~5
wilh one LEe and terminates with anomer LEe. The )Xes
run lines between local calling areas. They pay access fees to
LECs to originate and to tcmUnare long distance calls. IXCs
earn revenue only when the called patty acceprs a long dis
tance call. IXes pay me LECs access fees for each 10Jlg dis
tance call. however. whetbet or not it is completEd.

Wilh the exceptioo of toll free calls to 800 and 900 ~um

bers. me calling party selects jtslong distlnce carrier. In coo
trast to LECs. however. an IXC does not have a business
relationship with residential OJ' commercial customers who
receive lon~ discance calls.

Uke the LECs, AT&T and many other IXCs have invested
in SS7, both by installing it in their own netWorb, and by
establishJng 557 inteJ'Connec:tions with Lees to allow the pas
SIP of CPN. AT&T repcntd Ibat hs capital investment in
SS1 exceeds one: billion dollars. Other [Xes. sucb as Camp
Tel. have not yet insralled SS7 'Jllems.

The ccmaolidated cases beflft tbls cOlIn Involve cha1lenps
to IDe FCC's efforts to promote the avallabllity of blenwe
cauor m.- Caller ID is a IIJ'Vice dW permits acustomer Wbo
receives a call to see the number «lbe pencm who placed me
call UIl1esI the calliDl party blocks disclO$\lIe of the number.·

CPN bt nnamined by melftS of S57, I reilthely new tleCh
noloIY. Caller ID service is presently available only on JocaJ
clils cmied by LECs ova their 5S1 '1518ms. Today. Lees
in 47 stIlelll1d the DilttU:l of Columbia oft'er some form of

'uDder &be Communic:alic. N:t of 1934. stIte utUilies. sa IS Ibe
CPtJC. ba¥e__cy over JDaIIc.e CUIIIIIIaO carrier CDIIIIDIIic__ by
.... or 1'IIIIio. The FCC b.IS 1U1baIiIy aver '-..sr_ COIIUIOD cmier COm
IIIIDICIDaIS by wire or Ida. 47 U.s.C. H 152(a) • 152(b).
~ c:aUinC PInY'S DUmtiel' IPI*ft 011. • device lb. is err....... to. or
~ iato, the cl1le11 pmy's telepbane.
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Caller 10 for intrutale calls. On June 17. 1992. the CPUC
AUdlorizcc1 California LEes to offer intrastate Caller m ser
vice. 1be CPUC decision provides that each subscriber shall
have a choice belWeen per call aod per l.ine bloem, without
cost. The cpve's roling requires tllle1'hone companies to
condUCt a vigorous nodce and. education proaram regardine
Caller m and the available blockinl optioos to protect a sub
scriber's privacy.T The CPUC also determined thac emergency
senice cqaoizatiCllS and subscribers who pay mcmd1ly
cbarps for nonpublished telephane numbers and do not com·
municate dleir choice. will receive per line blockina service.
All odIer subscribers who do not make a cboice will receive
per call blocking service.

Altttoulh the CPUC aud\arized the inlftJduction of C&ller
ID far iDauwe caUs In 1992, LBCs ill California. incJudiDg
PacifiC Bell and aTE Ca1ifam~ bl¥e not yet offered intra
state CIIIer ID service. Iftamld, the, petitiaMd dle CPVC for
reeoaskIeratian of irs blockiq default mle. They arpec:I dUll
lite CPlJC Mould order LEes to~_ per caD bJockiDa for
ail Sllblcdbm wIlo do not comllUllcM8 their cboice.

1a 1991, tile PeC reccpJzed dIIt s..!XCs were buJldiDl
tbe SS7 facUldel J-aed to nnsmit (]IN Iftd 0Iher services
on iDllInWe calls. The Pee c:ooc:Juded. that it woald be mdie
public illterest to adapt I\1les to tIICGIII'IF IDcl to nau* the
deYelaplMnt of SS7 services. Tbe FCC klllillled the ndamak
ina ptucesI- Ibat led to the crdIr CUl'mfttly under review on
s.p....r 26, 1991.1 The FCC's Nedce of Propoeed Rule
rnakilta ~NPQt") IOlicitlcl CO_ (1ft & _tatl~ federal
replatory model far iDteiltate O'N ~lceI.TIle FCC's pr0
posed pis for Ibis II'IDdellncWded pIOIIlOdRg the availelUty

".,. CI....nodce mel1Nc"~ .illlne........ eIIIbl..
1..-& of • ~"'loU Ene muabIr ror c iDfClallldIll. • ~UIIIIr
.... camplip. at co aa:ampIDy teIephGM bills.

'Rllla .."Pollt:t. I".,.", QIIl" N"rr I"""CIIIiIJII - CIIlW .
ID. Nocice or Pmpoeed 1'tIaietnIkiag. 6 FCC Red 6752 (1991).
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and development of new consumer services. balanCing me rel
evant prjvacy interests of the calling Pany and the caUed party.'
and ensuring end-to-end passage of the CPN by IXCs partici.
patinl in interstate calls. Over 100 comments were received
by the FCC.

Followlng the comment periO<1, the FCC released its Pint
Repon and Order (WFtrSI R&O") on March 6, 1994. In the
First R&O. the FCC concluded mat interstate passage of CPN
could bring a variety of benefits to consumers and promote
technological innOvatiOil that would foster economic effi
ciency. The FCC determined that two issues cttated investor
uncertainty and customer confusion about CPN: (l) inconsis
tent state .reBulalory schemes for CPN blocki11a oplion~1O and
(2) uncertainty nsprding compensation for the uuerstale
transmission of CPN.

The FCC found ttw the offerina of Caller JD services did
not violate !be privacy of the clUing party. The FCC deter
mined that makin& per call bloctinl available on all incamaae
caUs best accommodated die interests of the cal1inl pmy and
the caJled party. On dW basis. the First RAO provided lot the
Iftemptian of Stale repalalion of Caller mthat prabibited per
call blocking for in..te calls. 'The FCC a1Io rejected per
line blockiDg as an undue tNrden OIl the called party.

1D its FII'St R.tO, die FCC also proposed the adoption of a
rule requ.irin& carriers to transport aN to other carrim free

~I PIItY rUia 10 &be peIIOD laidlliaC a call. Callot PlrtY. rciers
10 die pa'Dl ra:civina the call.

1IBlactilli op1ioaI n:fer 10 &be meIbOda available to I cllliq party to
pn:¥ClIlt dlc ....... of bis CII' ber wkrphoac DUmber. Whaa • _k:ptIone
411III. is blacked. me nJIDIillioD of .. aeJcpbone callis -="cd
by a pri'w1l:Y lIIdkaar _preyeAli tbe d.lclosure of UIe caUiDllJIftY's
ft1LInber CD die called~. the 11III£ SS1 pnXaCiDl. aDd do: liliie {lCilitiC$
lie ... UI ... CPN 10 Ibc: caUId p.,. wberbIr lite call is ..... CII'
inInItate. Tbus. default per line b'ockinl would IfTCICt both~ IIId
imcmae calls.
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of chaqe. The FCC reuoned tta". the unimpeded flow of the
calling party's number d1roupout the network ensured to
5ubscrtbers the broadest choices. The FCC also found that
free passqe of CPN eliminau:d costs. that would ha\le
occurred in negotiations regardlne cost allocatim between the
camers. that cauJd delay or impede development of CPN.
Finally, the FCC found that the tnnsmission of CPN imposed
only d~ minimis additional costs on IXCs who bad already
invested in 557.

CPUC. AT&T and CompTel filtld sepnte petitions for
reconlkleratton of the fltsl BO. The FCC stayed the rule's
effective dale pendlnl reconsideration of its proposed roles.

On May S, 1995, the FCC issued a NCODsiderabon order
('+Second R&O·'. The FCC nmowed its preemption of SlAte
public utilities blockJAI replllions by permittinl subtcribers
to choose per lille bJoctln& or per call blockiDl CXl interstate
calls. provided that all CIIrie11 were reqWrt.d to adopt auni
form method of~I blockIDI OD any pirticular call.
The Pee determiDed dW • dull blockinl IICheme far inter
s_ and inttUtl!e calls was iDfeIIible.It The FCC also 1ft
empted the CPUC's replatlal that DOftpublished subscribers
and eJ'MrII'DCY service oqalUriMa tbat do not make 8

selecdon would be uaiped per lille blocking.

In Ibe Second••0, die FCC IlIIIerecl to its ftJadiDl1hat me
incrr:mIntal cost of ttIJIsnu_ CPN for lanl dia-.:e cmi
en who ha~ alreIdy 1D8tIlled die SS7 S)'I1IIm wu d~ mildmll
or ......tlIIly zero." Accodqly, tile fCC canc1'udl:cl that
ca.rriers should not be penni_ to charae other CIIrien for
tile IDIIsmJIIlon of aN. 1be FCC aOlllClIba! tbe IXCs were
an.dy IIlCcwertIIl .Ie' COllI for tbe SS7 upIJIlde duoap
ca-ps to their Jona cllI1IIICe cuttomerl. the FCC CClDCladed

i'ln hi CIII-tiftl brief. au: did DOt ......... *' flOC·s DDdlaI
it WIt iftfcIIible to aifer ...... blactbll -=--1 for iD&Iat8 IIId.
lnll'llla cill., lhadore we nctd not dian Ihis f&elOr.
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mat the introduction of 557 systems by lXCs constituted a
eeneraJ network upetade with costs that should be borne by
the system I s general users.

PART ONE

THE PREEMPTION ORDER

I. The FCC s Preemption Order Is NQt Arbitrary Altd
CapridoUJ

The CPUC c:ballenges as arbitnry an<1 capdcious me
FCC's order pn=emptinl the CPUC's rule that nonpublishe<l
subscribers. who fail to express their choice of B system to
pIe¥eDt disclosure of dleif telephcme dumber to I called party.
must receive per line blockina service. The cpue arpea that
die fCC's preemption order Is invalid because it has failed to
<1emOllShle mat CPUC's rule nepteS a valid FCe goal.

We review a-feden1 aaency'5 action to determine whether
it was "aJbinry. caprtclo\lS, an abuse of discretion, or odler
wile noc in acccxdaDc:e with the law••.•" 18 U.S.C.
t 706(2)(A). We must 1110 decide wbether dle apm:y's deci
sica wu uCOJIQ'Ity to COMtiIltlClDll ri&b~ power, privilep or
ilDmuolty .•••" 5 U.s.c. "06(2XB). In calT)'inI CAlt our
leIPOftalblllt)'. we nmst delennine whether dle apncy'S deci
lion was K a MIODIIble exen:iJe of its diIcretioft. baed on
caaidlraion afrelev.t fIcaars, and supponed. by me
1IICGI'd." C41JjDrttJ4 \'. FCC. 905 F.2d 1217, 1230 (9th Or.
1990) (ttCalifamia 1"). 1be Supmllll!l Coun bas lDstrUeted that
aldaoaIh "this reccrd inquiry mID 1be facts is to be san:biDg
ad C818tuL the ulti.... ItIadIud of revieW is a narrow one.
Tbe court is Got empowered ID substitute its judptent for that
of Cbe ap1ICy." Ciliu#l$ to P~$f1V~ OvtrrDll Park.. lac. v.
v•. 401 U.S. 401, 416 (1971). An apnc:y Ell arbitrarily
ad c:aprtcioualy If It "eatlrely £Wed to consider III imponlDt
aspect 01 the problem" cr ··affered an explaDation Ibll NOS
CCIIIlter to the evidence befcn the agency." Motor V.lticlf!



Mfrs. Asm. v. StQt~ Farm Mlltllal Auto ins. Co., 463 U.S. 29,
-43~44 (1983). A reviewing court may Overturn agenc), rulc
making decisions only where a "c)ear error of judgment" has
occurred. B()'f4JmtJJa TraftJp., Inc. v. ArlcatLSas-8t.rt Fr~jght Sys
tem, Inc. I 419 U.S. 281, 285 (1974).

CPUC argues that the FCC's preemption <1ccision ., "fall(s]
to coosider an important aspect of the problem'" and
"offer(s] an explanation for its decision that nms counter to
die evidence before the agency." MOlD' V~hiclt Mfrs. As;II.,
463 U.S. at 43-44 (citation omitted). CPUC asaens that pre
empcicn of its per line blocking default rule. while allowing
itaD!! to offer per line blocking for subscribers who request it.
is irratianaL CPUC maintains rhat havlnl permitted the States
to determine which blocking system will be aovailabJe to its
citizens. the FCC has no legitimate interest In dlctatinl the
blocking syetem a state assigns to nonpublished subscribers
and emergency service organizations that do not communicate
their choice.

[1] The FCC rcspaods that the fact that it nanowed its pre
emption in the SecClid RA:O. to ICcomllK'd,. bodl per line
Md per can state blockinl S)'IIems. does not prevent it from
pmemptiJ11 CPUC·s blCX;kiIll dlfault plan. We .-e. We
hive IftVi<Ilsly helc1 dill the fCC c10eI nat reliDQui* its Ift
emption power simply ..... it hu decided ao elelCise it
nmowly. end to defer to tbe __ ia some IIU of commoa
inleleSt. C4Ufonda ". FCC. 39 P.3cl 919. 931·9.33 (9th Cr.
1994). em. denied. liS S. Ct. 1421 (1995) \Califomia ID").

(2) The FCC's expllllarion of &18 declaion tlW tile CPUC's
per line biocldnl cWlIIIt ntJe would lJDpecII the development
of CPN bUeO servkes is raDonaL 1be Pee is empowtnd~
IIIIke nsuonable USUmpQOftS lbollt economic impact based
til the evidf:nce cummtly avai1lble.'It Ntn'tla CGIOUrua UtUlti~s

~ioIt v. FCC, S52 P.2d 1036, 1056 (4d1 Cir.), em.
dtmi«L -G4 U.s. 874 (lm). The FCC can. in determinina
what regulations win best Apport die developmeat of CPN

.i•
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for inb:rswe calls. make a "predictive judimenr" that jts regu
lations will better scrve that goaJ than would CPUC's default
plan. ~ricQJI. Posttzi WOl"Ur3 Ullion v. Utrittd SUJres Postal
~rvict!. 891 f.2d 304. 314 (D.C. Cir. 1989) (noting that
"aaencie.l\ are entitled to eneaae in predictive judgments of the
future public interest and that 'complete factual support' IS

net required where such predictions 'necessarily involve{ )
deductions based on the expert knowledge oi the agency' ")
(citation omitted)! rev'd QIr otAf!r grounds. 498 U.S. 517
(l99L). Sf!e ulso Bowman TrlJllJp., Iffc.. 419 U.S. at 293-294
(stating "(i]f the Commission has 'drawn out and crystallized
these competing interestS [and) attempted to judge them with
as much'delicacy as the prospective nature of the inquiry per
mits.· . . .we can require no more.").

[3] The Communications Act of 1934, 41 U.S.C. §§ 1S1
613. 1epIft&es the regulation of interstate and intrastate tele
communications. Congres.lli delermtned that the FCC should
"make available. so far as possible, to all !he people of the
Uilited States a rapid! efficient. nationwide. and worldwide
wue and radio communication ser.rice wilh adequate fEilities
at reasonable charges ...." 47 U.s.C. § 1'1. The FCC is also
charged with the missiOll of encouraging ,·the provisioo of
new cecJlnologies and services to the public." 47 U.S.C.
§ 157. 1be Act expressly denies to the FCC any authority
over intrastate communications. Section 2(bXl) provides in
pertinent pan:

(N}adling in thil chapter shall be constnled to apply
or to live the Comml88ion jurisdiction with respect
to (1) ch.... classifications. practices, sel'\'i<;e5,
flCiJities, or lepJatlons for or in cCllnection with
intrastate communlcatiOll service by wire or radio of
any carrier, ...

47 U.s.c. § lS2(b)(l).

(~ The Supreme Caurt'5 dectsion in. Lo.ilUurtl PllbUc s.
vice COrMIIUitlll Y, FCC. 476 U.S. 3~5, 375. n. 4 (1986), ret-
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ocftiZedan "impossibility" ~pdon to the limitation on the
FCC's auilority sec forth in IeCtion 2(bXl). The Coun heki
that IDe FCC may preeaIpl a stalE .....larion where it Is "nor
pouibte to SIP'J"U8 the In.-re IRd inU'UcaII: components of
\be ISlIe'fteCi FCC replatiOD'" ttL The FCC may regulate
••~ the s..~ts e~elCiIc oftblt authcrity nep&a me eur·
dse by die FCC of its own lawful autbority over interstate
communication.It CoJi!tJmiG I, 90' F.24 at 1243. We have
canc:luded. however, dW die impossibility exception is nar
row. IlL The FCC mat demonsnte dlat the state regulation
would nepee valid FCC replltory lOlls. Id.

mbe FCC bears me bmc:tlm of justifylDg its 'lltin
preernptiCII order by dnIonsntln. thlt me order iJ
narrowly tailored to ~mpt "Illy such stile regula
tiOlla IS would MI_ valid FCC Teplatory goals.
(empb_is in the oriIinll).

CtJlI/tJntUJ I. 90S F.2d at -1243.

In its Fust RaO. the FCC staled that itl gaalln promoda&
CPN bated serviA:es was to dewlop w1DiD avatJable DeW
CCIlIUIDer services aIlCl choices. 11Ie DDt.... cu.1Ilple of
me beaeftta of a CPN terVice ia ..~ wOlDllll or
_. daDdrcD bave been NICIIId when tbey were .abIe to
c....... dIdr pJea for help or ,he..1ddntII.... 1be
-..cy service e:us__ tIM receiwd die catliDl pItty's
!Wilber.

[5} 1be FCC set fc:dl ill jUltItlcIiGD for ptee'llplial tile
CPUC's per line blocldftl defIU1t for iDtrasta!e calls in the
SlcODd R"-O:

86. CIlifOllliI'S defaltpaUcy tal..IS adl8apedel
our federal coals far ill.... O'N'-'- ..mces.
1ra.itially. to tbe extBIt CIIIf""s cWauJt pedley pre
\WiCS die depJoymeGt ofCAlllee r-tY allllltler idellti
flcaion servicel in Cdfomia. it deprives tile
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residents of. and callc~ roo that stale of access to the
benefits we have determ1ned. in this proccedin& are
associated with such interstate services. lt does this
in a number of ways. F"Lt'St. unless carriers in Califofr

nia enable the lines of residents in that state to
n:c::cive interstate CPN, these residents wilt be unable
to reali~ the efficiencies and new service opportuni
ties we believe will flow from interswe CPN-based
services. Second, callers to California from other
states also would be denied the benefits of these new
services and opportunities when they made calls to
businesses or residents in California. For example.
callen to businesses would be sUbject to longer order
procellising times, longer credit verification pre>
cesses. and more cumbersome call routing tech
niques. Similarly. absent number identification
services. callers to rc$ldent! are likely to ha\le fewer
completed calls than if they are calling residents who
lie able to recognize the calling party's number, and
want to receive the call. The negative impact on
Intent&te CPN policies is exacerbaCEd because resi
dents in California receive and nnsmit mere inter
state calling minutes than the residents of any other
state. Depriving pan1es participatine In those calls
from the benefiu we anticipate of the deployment of
interstate CPN-baaed services necessarily thwans
and impedes the accomplishment of our objectives,
particularly the development of interswe CPN-based
services.

87. CaUfomia's polIcy also deprives both parties
on an inb!rSW£ call from California of choice. an
important element in our balancing of the "Ihts and
expectations of the ca11in1 and called parties. Fine of
an. we have decermmecl that as a matter of federal
potiey. the called party should have access to .incom
inC CPN unleu me caJUn. party has exercised his
right not to hive his CPN revealed. While we haw



c~ful1y balancec1 me privacy interests of the caJling
party with the expectation of the called pany to
receive CPN. California's default policy upsets this
balance on an interstate call. California provides no
evidence that a caller who chooses to have an
unlisted or nonpublished number a.Lso wants per line
blockin~. It is not apparent mat a customer with an
unlisted nUmber. readily available through directory
assistance, would object to dIe passage of that same
number to a called pany of hiB chOOWlg when he
makes a telephone call Indeed, while it appears that
mORl than fony staleS offi:r some level of per line
blocking, no odler stare automatlc:ally assumes call
ers with unlisted or nCIJpublished numbers want per
line blocking. The record indicates that the eeneral
availability of per line blocking adversely affects the
penea'luon of CPN-based aervices. Because we seek
to make incersta1e CPN-baaed services widely avail
able, we are reluctant to conclude. absent any sup
portive evidence, that California's assumption is
correcL

AI, demoastrated by the above fmdin&s. the FCC's preemp
tion rule is a "reasonable exercise of its discretion. bued OIl
conaideration of relevant factors. aDd supponed by the
record." CGlifrnrlilJ 1. 90S F.2r1 at l211.

(6) In the Fnt R40, Ibe FCC esllblished per call bJ0ctiA8
as tM n.tiCllal requirement for interstate calls and. pr:t:eJDl*d
aDy state «bat permitted per line blocking. The FCC also pre- 'I
C8IC*d ... thai authorized disc1mw'e at the CPN wMb no II
bloc~1 option at all In ita Second UOt the FCC sublw\- I
tlally naifowed me scope of its preemption order. It .tho- I
ri.a per line blocldne1n stites already povidin, that synam.
The FCC'. preemption order precludes per I1ne blocking
default only for nonpubU8bed subscribers and emetpncy IBI'-
vice orpnizations that do not conunun.icale their choice. The
FCC's preemptian order satisfies the requiremtmt that a pre~
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. emption rule should be nan-owly tailored to fit federal polio
cies. CaJ;/on,ia nJ. 39 F.3d at 932. We hold that the FCC's
preemption regulation is not arbitrary and capricious. We also
conclude that the FCC's prcemptioo of CPUC's default fit.~

within the "lmpos.'lbUlry exception" to section 2{b)(1) of the
Communication5 Act.

II. The FCC" s P'eemptioft O,der Does Not Violatt Tiu
Fedn-ai Constitution

aue raises two federal constitutional challenges to the
FCC's Caller ID rule. The FCC asserts that the CPUC laclcs
standing to present a constitutional challenge. The FCC also
maintains that its preemption order does not inYo~e state:
action, We review constitutional quesuons de novo. Un;red
Stares v. Yacoubian. 24 F.3d 1, 3 (9th Clr. 1995).

A. CPUC Ha~ Standing To Challenge Tht FCC's
Preemption. Ol"(/er

In appealing from an PeC pmemption order, a state acts
not merely as ptJTtlU parrill', but also to vindicate its own
sOYereipJ interest in law enforcelJllll'lt and its subsidiary inter
est in crutin, and enfordng fair and effective public utility
repladon. SMpp v. Pwno Rico, 458 U.S. 592. 601-602
(1917); P~c Gtu &: ~c. Co. v. EIIITn R~lOurC'cs ComM'n
0/ CIlUontia. 461 U.s. 190. 20' (1983). 'lbe CPUC has
~I to challenae the.FCCs pnlemption order because of
lts interest in relulattna inuaswe telecommunications sera
viC8$ consistent with federal COIl&tituticmal protections and in
eurci$ing California's sovereign powers over matters
t'e$CfVed to the states.

B. TM CPUCoS E.x".cls~ Oflu AMrhor;ty Is StlJt~ Ac:tirm

The FCC relies on twO cues for the ~martable proposition
that lite CPUC is not a nate actor. IIJ/orIrtDliOl& ProvitX'~'
CoGHtio" v. FCC. 928 f.2d 866 (9d\ Clr. 1991); Carlin Com-

I
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mIlItiClJtWlU.llrc. v. MolUltGUl SUItes T~{. &: T~l. Co•• 827 F.2d
1291 (9th Cir. (987). C"~rt. dt/ltitld. 48.5 U.S. 1029 (1988). Nei
ther case suppons this theory. In /njormJJtu:m Providers'
Coalition. the court held that because "camers an:: private
companies. nOt state actors," there was no constitutional
restraint on the termination of telephone service to "dial-a
porn operators." [d. at 877. In Ctuii" Commllttie:atiollJ, ["Cf'
thE court concluded that II private telephone company was lia
ble as a state actor under 42 U.S.C. § 1983 because a. state
prosecutor' had directed it to prohibit transmission of the
plaintifFs "adult entertainment" Id. a.t 1295. 1297. In this
matter, the CPUC. a Stale Ileney. contends that the preemp
tion of its per line blockine default rule has violated the fed
eral constitution. The FCC's argument that the CPUC's
exercise of its rulemaking authority is not state actioo is
clearly frivolous.

C. Tht FCC' J PrrsnprlDft Of Tlac CPUC Dots Not
Implicate CQlUtltlltloNJJ Privacy Rilhts

(7] cpue araues diu the FCC's pmemption olebe CPUC'S
per line blocking default "vioIaIes die federal caasrillltional
prkrKy ripts of California dtizena." (CPUC Brief at p. 29).
CPUC hu not ci* aay audloricy. to support die notion that
a teklpttone number is pratlDCted by die federal conldtutlCCl.
1be Supreme Court has no484 chat "expaue of the. IIIlt to
odletI in \'arying depees 1s acOftCOlftitaDt of Jife ill a civilizBd
saciety:' 1'tIIM JIlC. v. Hill. 385 U.s. 31. (1961). NOI ewry
"exposure" railes privacy concems under the United Sta1IIS
ConIdmtlon. ']be SaprerDe Court blS Umlte4 die coutitu
tiona! right to privacy to in.rferences with "a person', most
buic decisicas about family ud pllatbood ... u wen· as
bodily Jnep'it)'." PI.Md Ptll'~tlttJodv. eGley, _ u.s. -'
112 S. Ct. 2791, 2806 (1992). It. phone number 1I not I1DOftI
Ibe elect privacy iDCInStS p ....1lId by a fedeml cOllldtu
tiona! rilbt to privacy.II In Slttitla v. MtU'Y1GIId. 442 U.S. 735

113«. &1., Gri.rwoId v. CtJIVIKIiat.3I1 u.s. 479. 484 (1965) (lpIIoJd
iDa IIIIftied coaple's rilbllO use cDlllrZePdves); MtIfIr. Y. 0" 01 &II,
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(1979). the Uniteu States Supt"Cmc Court held that there i~ no
Fourth Amendment right to prevent the disclosure of the tele
phone number.; dialed from a home telephone. The Court
explained.: .

Telephone u~crs. in sum, typically know that they
must convey numerical information to the phone
company; that the phone company has facUities for
recording this information; and that the phone com
pany does in fact record this information for a vari·
ery of legitimate business purposes.

442 U.S. at 743 (Foul1b Amendment protections do not
extend to the installation and use of a pen register to record
numbers dialed from a telephone).

[I) Relying on Smith. the hilbest courts in Ohio and South
Carolina have ruled that there is no federal privac:y nant to
proteCtion from disclosure of telepborle numbers via. Caller ID
services, 000 Domestic Violence Netwo,.k v. Plfblic Utilities
CDIllMUS;(HI of Ohio. 70 Ohio St. 3d 311. 318, 638 N.E.2d
1012. 1019 (Ohio S. Ct. 1994); SO".,," Btll Trlrpltont and
Tdqrtlph Co. v. HtDnIIZ. 306 S.c. 70. 77-78. 409 S.E.2d 175
(1991). In StUdt»t4 \I. W)'OmbJ,. 846 P.2d 604 (1993), the
Wyominl Supreme Coun held dlIt mere is no federal Calsu·
1.lItiOllal rijltt to l'ri"ecy that proscribes the disclORW'e of a
nanplbliabed telephone nUmber.ld. at 611. We conclude that
the preemption tUle does nOt violate any copizable privacy
interest

c~".".. 431 U.s. ~.. 503 (1977) (imokinl the ''MIclit)' of abc
raadly" and IIrikinI dowu. Oft prWey...... 0IdiJYDCC IlmiIiDI ript of
certlin 1'IIaI¥a II) occupy tile same ctweIIiq): lAv*'f v. Virrilrid. 388
U.s. 1. 12 (19(57) (ltrikifta down law S'ft'I\lbIdDI pmona of different nII:CS
(rom Ill""'&): S,."" v. Off...", 316 U.s. 535. 5043 (1942) (slrikina
do"" law rcqWriDg sterilization of Cll'\lin fdons)•



D. Tiu FCC's Pr~tmprion otThe CPUC Doej Not
Violate ~ First Amendment

[9] CPUC argues that rhe FCC's preemption of cPUC's per
line blockin& default violates the First Amendment riaht of
~"Ubscribers to remain anonymous and silent. Each of the First
Amendment cases relied on by CPUC protectS core political
or religious speech.a The First Amendment protects persons
from being compelled to express "adherence to an ideological
potot of view he fmds unacceptable:' Wooley v. MaylttJrd.
430 U.S. 70S. 71~11S (1977). The government cannot
require an individUal to participate in the disseminatlon on an
"ideological message." Jd. Exposure of a telephone number
does not violate the FII5I Amendment rteht not to speak.

[10] Tbe araume:nt that the Commisslon's preemption order
violatlCs a first Amendment right to speak anonymously is
similarly devoid of merit. The CPUC's reliance on cases
involYing me rlpt of anmymoua political speech thal have
rr;quired disclosure of ideatltY under threat of criminal and
civil peRalties is equally m.i&placed. In Mcintyre v. Ohio Bite
fiDIU CeHn'ft'Il, _ u.s. _, 115 S, eta 1511 (1995), die Coon
SlIUCk down a statute which problbited the distrlbutJoa of
campeip llterature. Id. at 1524. In TallIy v. C4llfomia. 362
U.S. 60 (1960), the Court dIlclared UDC(lfttUtutional a stalUte
m&kin, it a crime to distribute anonymous. hllldbUls.ltL at 64
6.5. '1'be Court inlU'Ueted ill TtUl~ that Ult)beJe can be DO
doubt that such lID identiflCallOD requirement would tend to
restrict freedom to distribute informatlal and thereby fmeclom
of expression." Jd.. Sim.i1arly. in the dliId case relied on by
CPUc. the Ca1ifamia Supreme Court SU'Uck down a .gula
IiOIl requiring pbone ......ea to include the name aad
addIesa of Ibe speaker because it "1lad me effect of JeSlrietil1g
die d1saeminadon of ideas.1t Hllntlty Y. Cali/ornitJ PUC. 69

'-nte cPUC dlliet ca W." lI. M.",.-d. 430 U.S. 105,114 (1977):
MUfti Herald PtIbIUItInI Co. v. T....ulIo. 411 U.s. 241. 2SI (1974); Wu'
Y'U1lftia BHnI of EdtM:llltt1ft ". B"f~ 319 U.S. 624. 633-6304 (1943).

I
I

!



Cal. 2d 67. 72 (1968). Unlike the circurnstiUtces in the cited
caseS. the FCC's regulation does not compel disclosure of the
identity of a person who exercises his or her freeciom of
expression. The FCC's preemption order does not violate the
First Amendment riiht to speU anonymously.

PART TWO

THE "FREE PASSAGE" RULE

1. nat! FCC's Fru PQSJag~ RuLe Is Nor Arbitrary And
Capricious

AT&T and CompTel contend that the FCC's free paasaae
rule is arbitraryt capricious and violateS the APA. They argue
that ltte FCC did not address highly relevant factors in deter
mining whether to adopt. free passage rule. AT&T and
CompTe) claim that lite FCC justified its free passage nde on
the pound that it would nOl impose any costs or losses on
IXCs. They assert mat the FCC reached Ibis conclusion by
relying usojeJy on ltte fact that the IXCs' ntII'linai coats of
tran8portine Caller m over preViously constructed SS7 net
worb were ck miIIlmis." (AT&T and CompTel Opening Brief
at p. 23). AT&T and CompTe) assert futtber that the FCC
llllCftd unrebutted evldeftce of potentially ma!lSive additional
costs. Specifically• AT"T and CompTel aSIett tJtat the fCC
failed to ccn5.ider the cOlt of the calls that wlIl go unanrwered
with Caller 10. The reconl doe5 not support this contention.

The record reveals that the FCC considered the potatlal
loss of revenues thal will result from unanswered calls. Tn
flnclinl that the lXCs would nO( necessarily lose (CvenUC5
from unmsWCled calb resuldDl from the inttoducuon of
Caller ID, dle FCC relied CD evidcDce in me recOid that sup
ports an inference that CPN transJl1.ission wilt increase. rather
than deaclll:, the number of calls anawerccl The FCC otTers
in its brief the example. based CIt comments in die record. that
a called pany might recognize a Jone distance number as I
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friend's aDd answer a call that mipt otherwise have lone
unanswered. The FCC found e'lidence in the teconi that the
IXCs would be compenSiled for any • miftimis costs of CPN
nasmiujon by the revenue aeneratcd by orher CPN based
Slln'ices. For example. the ream shows that the 800 and 900
number serviCes. far wtUc.b ATAT bills the called party
directly. represent a subst.lncial ponioa of the 1001 distaIlce
mm:et. 'I'he FCC =eived evlde8ce that ill a typical dayt

more tbab 40 perceat of the 160 millloo calls on the AT&T
netWork are 800 number caDs.

ATa:T 8Dd CompTe! next usen that mere is no ratioaal
ccnnection between. tile facts dle FCC found and its IW!d
policy objective of fost8rin& JD...,.t in CPN baaed. ser
vices. 1bey cJai.m. IlW tile Pee fOIIDd Ihat Caller ID services
were beneficial to telephone c:useomers and would enhance
tie VIIue at_local Caller ID~_. AT&T IIId CompTel
aasert that 1he fRle PlH'P Nle will not eQCt:IU'8.P IXC
in~t in SS1 systems.

ne PeC concluded tbat IXCs will benefit &om die free
PI" nale becau. IXCs with SS1 will coatiDue to recem
CPH tram L1!Cs without additional cb-ae to die ICCeta fees
lite fXCs·alrady PlY LBCs. ThiI pennitl IXCs to ctewlop
.d .-at their own in.... aN baed .mces. IUCh as:
evllOlllired CUlIOIMI' .mce (wIlicb permits a special tele
ph..ae riDl fot ae1ectId lJIcomilll calli). voice meaaae ator
.. clll roudnl, pa80llll CGIIUIIUDicatian eenk:eI. I8d
8dYIaced intelipace n.twart. '11Ie FCC fauncl furdl8' tba
lXCI haWl Ibe .iDc:eDtiw 10 dew)ap and deploy die SS7 sys
..m. in...-cliw of tile zevea......WId froID CPN buecl-
va.. bee.. 557 proviclla: ..II. MtWOIt efBciadea due
to quicbr call set up, en..... f1esJbiDty In caD JIIOC-.a.
...~ ill biJHD& frIud. CoatrIIy to ATAT IIId Co.....
Tel·s CCIl....... eo AX ......... I'IIicIIII coanectian
betwe. die fIC15 fouacl at I. ttaIId policy objective of fos
tertrl& iDVCItInC8l in CPN be_ sm'Ylces.



AT&T and CompTel next assert mat the free pusage rule
is intmDally inconsistent because it bars lXes from imposing
charges to realize the value of their investment in SS7
uPlfldes.. witHe it "allows LECs to earn additional R:venues
fTom the iDclusion of blt:erstate calls in the LEes' intrastate
residential Caller ID offermgs."' (AT&T and CompTel Brief
at p. 26). They argue such inconsistency is a "hallmark of
atbiuvy d.ecisionmaking:' /d. According to AT&T and
CompTel, the impact of the FCC's free passage mle was to
deprive them of 1be ability to recover for their investment in
SS1 upgrades. AT&T and CompTel contend further that the
FCC's determiDation. dtat tile IXC investment in the 551 sys
tem ccmtttDtea a "gaeraI networtc upgrade" with costs that
must be recouped in general charges to be paid by all users
and not in rates lIrgeted to teeipients. is contrarY to prior FCC
decisiCllS- We disagree.

TIle PeC's free PUS. rule is cDIlSislt.ot "';tb Its prior rul·
iAp dlat the investment in SS7 syatem8 constitutes a genenl .
nelYe'Oltc uppade wiatt costs that mu.st be leCovered in pnctal
cbqes paid by aU users. Sa Prt1Vi.Jioll ofAccusfur 800 Su
vice. 6 AX RaI 5421, 5428 (1991) ("S$7 leplesents a gen
eral network uPlflde, the cons COlIS of which should be botne
by all network users').

ATAT aDcl CompTel'a tCG_don that the Second 140
permits LBCI to charIe its local custDmm for infet1tBtI:
Caller ID services wbi1e it bars txCs flam. impoaial charps
on its wubscribers finds DO support in !be record. The pcc·s
free pastqe nale doeI not bIr IXCs from recoverina their
in~t In S$'7 from Ibe:i:r paenl tarUrs, pater network
efDc.ttDcie8. and the additianal mwmue IXCs can elm from
lIIIdretIJIC O1tter CPN based servite. to 800 and 900 IIIIJd)er
cutomen. The FCC fOlllld. monovcr. tbat it was impractical,
beca1~ of the lack of relllionibip betweeD IXCs and called
puUes. to permit die IXCs to .over fees from ....tlal
CQItOInen serviced widt caner 10. AT~T cOllDSded bl oral
atpm£l1t that it would. have deVeloped its 557 sy.m
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whether or noe it wu permittl!d to charge for inte!"Sl2te Caller
ID.

Filially, AT~T aad CompTe) cootald thal the free paasage
rule is invalid because the FCC made no aaempt to explain
its depIrture from l<mgstlnding policies. AT&T and CompTel
point to a decade of FCC d«isiooa recopiziDg that tel£com
IDmications services may be priced to exceed tbeir marginal
or lncmmental costs - aDd must in aureaare recover the
fully disUibuted or av«agc cOSts. 'Thus, AT&T and CompTel
auert chat the PeC·s focus on iDcmmental rather Ib.an Blgre
gate costs in tIlis matter ~ts a chsnge in policy.

The FCC's free plSSlle rule is not a depanure from prior
FCC deeisians or policies. The FCC found that the cost of
traneporting CPH aver complel!d 587 systems WIS d~

.ailftU BDd that the IXCs were aRad.y mcowriq their
inYeltlllent in 557. AT&T ad. CompTe1 bave nat damon
str&1eCl Cbat theR is an FCC policy permiaiftg tdecomaautica
tiona cornplDiea to dWp aepuaceJy for a tranSmission wbose
costs lie zero or de millUnis.

[11] We cCllClude that the FCC', n. .....ae nale is not
ubitI.y IDCl caprickNs ancl does Dot viala. the requnlDlmtl
of _don 10(e) of die APA. S U.S.c. § 706.

D. TIM FCCs Fr« PIWll'~ Rltie Dou Not Vioiltc TM
CtMUrUUlltllliolu Act

ATAT mel CampTel aatert fuftber dW _ FCC's order
YiaIateI tbe 1.1121dD1 pI'OYiIIGIlI ordie com.uicllioa Act
dlat leqUire .. FCC to ... fiDcIIDII tbIt • exitde& rate
wu unjUlt u.d uDlalQIlIble. or couthated UIft...... dis
crimilladDll. prior to me i.mpoIItion t1 aIleW nil.If AT&T"

~47 USC 1205 p:aWleI iD ...... pllt:

~.Ilt.c% raU opparIIIIirJ ,...--....COIIIplejnt or
__ III Older (or lrweRlpdcm IDd ...,.. by die Co.-
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CompTel argue that the fact that die free passage rule prohib
its IXCs from imposing charges on LEes for the interstate
traIlsmilsicm of CPN has the practicaJ effect of barring IXCs
from seeking a change in its rates.

The FCC responds that the Second R&.O did not coostitute
I1dematmg pursuant to section 205, but rather its action was
rulemakiDs punwun to !eCtion 154(i) anel (j).- Art agency's
inlltiptetatioo of a statutory provision or regulation it is
chGpd with administeriAl is entitled to a high degree of def
erence. PrOl1itlMC~ Hasp. of Toppenish v. SIttUaIa. S2 F.3<1
213. 216 (9th Cir. 1993).

AT&T IDd CompTel bile dlelr arpmer1t mat the FCC
impermissibly qapd in ratemakiDl CD a series of cases that
bokl tbat "'the actual impact of aaencY action and not its fom
is decisive." Ee,., ATclTv. FCC, 487 F.2d 865. 874 (2c1 Cit.
19'73) ("Spedal Permission" cue).il 1beM cases do I\ot sup-'
poft _if 1fI'ID'IDt. 18 the Special Permission case. the Sec
Old Orcult suuct <lowD. III PeC Older dee.ytnl AT&T special
pennlab1 to tile a carur revlsiDl ex.stine raaes. The coun
held ttlat tile pcc·s action interfend widl die "~ful acCOID-

ndIIkln .. iu own laIUaaw.. .. COCIUDiliiaD sIlIlI. be of tilt
opiIioJl ua. .,. ebIIp • • . is or wtI be ill yiolaioD of Illy of
1M po,," of' ddt c:bIpa-. die eo.....icm ia &1atbOrizt4 IIId
............ 10 daInII.iM IIId pIIICtibe willi will be tile .-ad
a.aDIbIe cbIqe •.••

•~ U.s.C. 11S4(i) _dlari_ die RX: too 'lCf«m my aDd II' lets.
IDIIr& .......NP"•. .,~ StIcb ardm. not iDcoMiPalt
wiIb IIdI~•• ..., be -IIY in die aeudon or its flJDCdonI."
ScIiaa~ pruwicllll ill pad part the "{t]be CommlSSloD may ccm·
ella i_11ft! Wltl. til IdCb II -MIl bat coadace to cbe pmper dis-
p. of as to me as or judce."
.". fo11owia& c_ lit: .IDci_ by AT&T _ CompTc~ ArM ,.

FCC• .. foX G (2d Or. 1m); 1ttC1 TII«fJ/flflfUllliCtll''''''' Crp. ...
FCC. 56l f.2d 365 (D.C. Or. 191'7). Cff"f. ".,... 434 u.s. 1M) (1971):
N.- Fort Td. eG. Y. FCC. 631 F.2d 1059 (2dOr. 1910); Iftd /'IorlJl 0IrOJ
111III Utfli" Cos L .""" v. FCC. !52 f.1.d 1036 (AIh Or. 1977). CfI'1•
.... U4 u.s. 87. (1977).
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modatiOJl of (ratepayer and curier] interests" underlyin& the
ratemaking provisions of the CommunicAdons Act. ldo at 873.
In' the ln8lll1t cue, no IXC bas filed a CPN transport tariff.
None has beeIl pcevented from doing so. The FCC does not
act pursuant to section 205 until a tarlff has been fJ.lcd. PUC
of CtJIi/01'1t1a v. FCC. 356 F.2d 236 (9th Cit'.), cut. tUrtUd,
38S U.S, 816 (1966).

[12] No complain has been flled wilb the FCC. nor has the
FCC lSlued. u lD onter fer inveatiptioa ad bearing made on
il$ own midalive" maardiDg tariffs (X'dsaraes filed by any
txC. '!bus. the requlrelllSllS of !eCti0ll 205 ha\'e not been vio
lated. uTi.. and ..am. '[tlbe COlD't haa recopized that eyen
whae an agency's enabling stalllte expte8l1y requns it to
hold a hea.rin&. me apIlCy may nsly 011 its nalematiaa audlor
it)' to deteamllte issu.es that do not require caae-by-cue
ccasidlntlon.' .. Mobik 011 ~cuI/:Ift &: ProtbIdlfl .tEo.
111&. v. U,,;,«J Dut. Col•• 498 U.s. :2.J 1, 228 (1991) «(italian
omitted). The Pee is entitled to deftDe what COftsuru1el a 1U"
scable policy in terms of die UDderlyina pI1s of Ibe Com
~ltJans Ad. aad to u. NIeInakiq u pan 01 the proceS8
of dewIopiDg and illlp1ementiq thOle policies. NiItJDfI4l
~ afRqllllotDry UIiUty CorIIMiuiOlt4l'I v. FCC. 131
P.~ 1095. 1120 (D.c. Cit. 1984) (the Pee may use Nlemak
iq to dewlap polities fat .Intet..COIUDUnk:&Dons matiets.
iDcludilq policies that affect rates), "ft. thldetJ.. 469 U.$.
1227 (1915). Moraaver. we ... re.... dlae determiaatlOft8
defel'lldillly. PN:WfMaa H(Jsp. D/TO/1IH1IUA. 52 F.3d at 216
nus. lHauae tbe FCC dkl not ilnpetllUaibly ...... in raIIe
makin& widlout followiq the JeqUired procedures. we !eject

. AT.l:T and CompTe!'a aqument IbII me FCC violatecl sec
tion 205 of die COI'IIIIlUD.k:at0ll5 Act.

COflllCLUSlON

We cODClude tIllt the FCC did not let...dy IDCl~
eiously. or coattary to law. III naUnc (1) dIat ... ~1IIIftlaD

of abe CPUC's nale was neces.,. 10 prevem neplica ~ a



valid. FCC regulatory loaL and (2) that mandating the imposi
ticm of the per call blockinl option on subscribers with non
published numbers aDd emergency service oraanizations that
do not make a cboice between blockine options does not vio
lare lOy federal constlmtiCX1aJ ri&bt. We also uphold the
FCC's free passage rule .because the record shows that [he

FCC eWDiDed the reJevant evidence and adequately
explained all aspects of its decision.

'1"be petitions for review ate DENIED.


