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Dear Mr. Secretary:
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Tom Patton, Lawrence R. Sidman and Kathy D. Smith, representing Philips Electronics
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Lisa Smith.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Preemption of Local Zoning
Regulation of Satellite
Earth Stations

IB Docket No. 95-59
DA 91-577
45-DSS-MISC-93

U 'M'l'1 PUSgnTION or
PHILIPS ILBCDORICS JIOBTB AlllBlCA CORPORATION AND

THOMSON CONS'QMBR BLBC'l'RONICS, INC.

Pursuant to Section 1.1206 of the Commission's Rules,

Philips Electronics North America Corporation ("Philips") and

Thomson Consumer Electronics, Inc. ("Thomson") by their attorneys

make this ex parte presentation in the above-captioned Notice of

Proposed Rulemaking ("NPRM") to revise the rules regarding

preemption of local zoning regulation of satellite earth

stations.

I. Philips' and Thomson's Participation in IB Docket No. 95-59

Philips and Thomson have participated in this proceeding by

filing reply comments in which these two consumer electronics

equipment manufacturing companies urged the Commission to adopt a

per se preemption of local regulation on small receive-only

antennas, specifically the small antennas used by consumers to

receive direct broadcast satellite (DBS) services. 1! Philips

and Thomson contended in their reply comments that a per se

preemption should cover any regulation of such receivers that

1/ See Reply Comments of Philips Electronics North America
Corporation and Thomson Consumer Electronics, Inc., IB Docket No.
95-59 (filed Aug. 15, 1995).
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would require a consumer to obtain a permit or other

authorization, impose any cost or fees on a user, or require a

user to attend a hearing or meeting. The companies also

requested that the Commission extend the preemption to include

antennas designed for off-the-air reception of television

broadcast signals and address the problems crea~ed by private

restrictions on the use of small, receive-only antennas by

residential consumers, such as restrictive homeowners'

association rules or deed covenants.

II. Section 207 of the "Telecommunications Act of 1996"
Restrictions on Over-the-Air Reception Devices

On February 8, 1996, President Clinton signed into law "The

Telecommunications Act of 1996" (the "Telecommunications

Act") .'£/ Section 207 of the Telecommunications Act directs the

Commission, within 180 days after the date of enactment, to

"promulgate regulations to prohibit restrictions that impair a

viewer's ability to receive video programming services through

devices designed for over-the-air reception of television

broadcast signals, multichannel multipoint distribution service,

or direct broadcast satellite services. ,,1/

As the legislative history of this provision indicates,

Section 207 was adopted almost verbatim from a predecessor in the

House-passed version of the legislation with the sole addition of

l/ Pub. L. No. 104-104, 110 Stat. 56 (1996).

~/ Telecommunications Act of 1996, Pub. L. No. 104-104, § 207.
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multichannel multipoint distribution service to its coverage.!!

The House report accompanying the predecessor section provides

the clearest indication of Congressional intent in enacting this

provision. In pertinent part, the House Report provides:

Section 308 directs the Commission to promulgate rules
prohibiting restrictions which inhibit a viewer's ability to
receive video programming from over-the-air broadcast
stations or direct broadcast satellite services. The
Committee intends this section to preempt enforcement of
State or local statutes and regulations, or State or local
legal requirements, or restrictive covenants or encumbrances
that prevent the use of antennae designed for off-the-air
reception of television broadcast signals or of satellite
receivers designed for receipt of DBS services. Existing
regulations, including but not limited to, zoning laws,
ordinances, restrictive covenants or homeowners' association
rules, shall be unenforceable to the extent contrary to this
section.?! [Emphasis added.]

III. The New Law's Impact on This Proceeding

Section 207 of the Telecommunications Act has a direct

impact on the pending docket, specifically with regard to DBS

antennas. The current Notice of Proposed Rulemaking (NPRM)

appears to be noncompliant in several respects with the mandates

of Section 207 of the Telecommunications Act. First, the current

NPRM proposes merely to create a presumption that a local zoning

regulation applicable to DBS antennas is unreasonable, and

therefore preempted, unless a local government rebuts that

presumption at the Commission or obtains a blanket waiver from

the Commission. Under the proposed, rule a consumer could be

required to exhaust the local zoning or permitting process before

~/ S. Conf. Rep. 458, 104th Cong., 2d Sess. 51 (1996).

2/ H. R. Rep. No. 204 (Part 1), 104th Cong., 1st Sess. 59
(1995) .
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being allowed to petition the Commission to obtain a declaratory

ruling about whether the local regulation is in fact preempted.

By contrast, Section 207 of the Telecommunications Act is

unequivocal in directing the Commission to issue rules preempting

in their entirety State and local zoning regulations on DBS

antennas. The strong language of the statutory provision and the

legislative history indicate that Congress intended that the

Commission .issue rules creating a per se preemption of State and

local regulation of DBS antennas so that a viewer's ability to

erect and use a DBS antenna would not be impaired at all by such

regulation or private land use restrictions. Congress'

deliberate use of the word "impair" in the statute shows that

even the slightest burden on a consumer caused by a State or

local DBS antenna restriction is too great and should be

preempted by the Commission's rules. Section 207 does not appear

to provide the Commission with the discretion to issue rules with

anything less than a per se preemption with regard to DBS

antennas.

Second, the new law also makes clear that this per ~

preemption should be extended to private land use restrictions,

such as homeowners' association rules and deed covenants, as well

as State and local governmental laws and regulations. The

current NPRM refrains from addressing such private land use

restrictions except to note that the Commission has received

numerous complaints that "private restrictions are unduly



- 5 -

interfering with access to interstate satellite communications"

and that the issue may need to be addressed in the future. if

Third, the statute requires the Commission to extend the

preemption to over-the-air television broadcast and MMDS

antennas, neither of which are currently covered by the NPRM.lf

IV. Options for Implementing the New Law

In the wake of the new law, the Commission has a number of

options with regard to the pending docket that would aid in the

expeditious implementation of Section 207 of the

Telecommunications Act. Philips and Thomson believe that the

current docket can be used to resolve the issue of state and

local governmental regulation of DBS antennas in conformance with

the mandates of the Telecommunications Act by providing in the

Commission's new rules for a per se preemption of all State and

local regulation of DBS antennas. A per se preemption for DBS

antennas is supported by the record in this proceeding and would

also meet the requirements of the new law. This could and should

be achieved without in any way delaying the issuance of the new

rules, which may be considered by the Commission at its February

29, 1996 meeting.

2/ Preemption of Local Zoning Regulation of Satellite Earth
Stations, Notice of Proposed Rulemaking, 10 FCC Rcd. 6982, 6986
n. 14 (1995).

2/ However, the Commission received both comments and reply
comments in support of extending the proposed rules to both
rooftop television and MMDS antennas. See e.g., Comments of the
National Association Broadcasters, Comments of the Association
for Maximum Service Television, Inc., Comments of Bell Atlantic,
Reply Comments of Mcr.
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If, however, in an effort to provide some immediate relief

from local zoning regulations, the Commission issues new rules

based on the approach contained in the NPRM which provides for

less than a per se preemption for DBS antennas, Philips and

Thomson believe that such new rules, in pertinent part, should

only operate as an interim measure until the Commission completes

the rulemaking required by Section 207. In this eventuality, we

respectfully submit that the Commission should acknowledge in its

order in this docket that further action will be necessary for

faithful implementation of the mandate of Section 207. Philips

and Thomson would then urge the Commission to issue expeditiously

a further notice and final rules to implement Section 207 that

would include a per se preemption of State and local regulation

of DBS antennas as well as extending such rules to broadcast and

MMDS antennas and addressing private land use restrictions.

These new rules must be in place by August of 1996 to meet the

lBO-day timetable mandated by the statute.

Conclusion

Section 207 of the Telecommunications Act directs the

Commission to preempt State and local regulatory barriers and

private land use restrictions that prohibit consumers from being

able to erect and use antennas to receive DBS services, local

broadcast stations and MMDS services. The Commission should

carry out this Congressional directive now by issuing strong and

unequivocal per ~ preemption rules for DBS antennas in this

proceeding. Alternatively, to avoid any delay in granting
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partial relief from unreasonable and discriminatory zoning

restrictions, the Commission should issue interim rules for DBS

antennas, effective immediately, based on the approach suggested

by the NPRM, and then issue a further Notice of Proposed

Rulemaking to implement Section 207, making clear that any rules

regarding preemption of zoning ordinances regar~ing DBS receivers

would be reviewed to ensure compliance with Section 207.

Respectfully submitted,

Philips Electronics N.A.
Thomson Consumer Electronics

Date: February 20, 1996

By: ~)z.~
Lawrence R. Sidman
Kathy D. Smith

Verner, Liipfert, Bernhard,
McPherson & Hand, Chartered

901 - 15th Street, N.W.
Suite 700
Washington, D.C. 20005
(202) 371-6000

Counsel for Philips
Electronics N.A. corporation
and Thomson Consumer
Electronics, Inc.


