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Mr. Andrew S. Fishel
Managing Director, Federal Communications Commission
1919 M Street, N.W., Room 852
Washington, D.C. 20554

Re: Notice of AIlpatent Ex Parte Rules Violation

Dear Mr. Fishel:

Pursuant to Section 1.1212(c) of the Commission's Rules, this letter is to notify
you of an apparent violation of the Commission's ex parte rules by Whitestone Wireless,
L.P., Southern Personal Communications Systems, and Minco P.C.S. (the "Petitioners").
On September 22, 1995, the Petitioners filed with the Commission's Secretary's office
and sent to all of the Commissioners and enumerated members of the Commission's staff
the attached Petition to Deny Omnipoint's PCS license, KNLF202. As explained in
further detail at note 3 of Omnipoint's Opposition (also attached hereto), the Petition
clearly is directed to the merits and outcome ofa proceeding that is "restricted" under the
Commission's ex parte rules. See, also, Petition at n. 9.

Should you bave any questions regarding this matter, please do not hesitate to
contact the undersigned directly.

Sincerely,

~/{J~
Mark J. ~~onnor
Counsel for Omnipoint Corporation

Enclosures

cc: Thomas A. Hart, Jr, Esq.
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I,'..

Omnipoint Corporation, has been conditionally granted a pioneer's preference liceDle to

provide Personal Communications Services (PCS) in the New Yort MTA. After the liceDle

pud. however. Omnipoint undertook to delay the beginning of the Block C auction in an

attempt to obtain economic advantage in servicing the New York area. By stalliDI tile Block C

1UCtion. Onmipoinl bas caused significant hardship to those entities preparing to compere in the

auction m1 thereafter in the wireless industry.

1'be primary motivation behind the filing was to delay the Cmnmi...'s BIoct C auction

IDIl tbeIeby reduce potential competitors. Moreover, the resultiDI delay aftbIdI OIDDipoia

IipiftcInt ecoaomic aDd competitive benefit. As the Commission bu obIerved, tbe COIIIpIIIY's

delay tICticI were iMdtu1ed in bad faith and intended to "advance its own eccmomic poIitioa in

tM New York market." Accordingly, Omnipoint's filinp have been 1In'M'OUDt to a "strike

pItitioD. impermjuibly abusing the Commission's Pl'OCCla to pin aD UDfIir competitive

.........
~, aDa the pioneer license IfI* has yet to bemDe f81111d o.ipoiDt bu

DDt ..laid ill lint iDItaJIment paymem. it is properly the proviDcc of the CClIIIIIIiMioD to

.... bow tbeIe colorable deliberate acts of misconduct imp.ctill' die COIIIIJIIIY's .....i. u

a licenll•. PetitioDers thus ask the Omnipoint license be desipated for evicIeIItiuy heIrin& aod

subIequemIy denied.
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In tile Matter of )
)

DIIerral of LiceDIiDI of )
MTA Commercial BroIdband PeS )

To: 1'he Commission

PP Docket No. 93-253
ON Docket No. 90-314

PEntlON TO DENY
AWAU OF PIONDR PaDBltDfCE LICENSE

TO OMNIIOINT COIPOIADON

WhiteltOlle Wireless. L.P.; Southern Personal CommunicadoDl~; .... MDIco,

P.C.S. (beIeilllfter "Petitioners"), by aDd through the undeniped special~11Dd",,­

to II 307 IIId 309 of the Communications Act of 1934 and I 73.3584 of die PedInl

ConmIllicadoDs Commission's ("Commission") Rules, hereby petitions the Cnawt..... to

..... the IbDe for evidentiary hearing). and thereafter deny tile ftDaI p1IIt of die

pa-r's JRfeam:e liceDle for the Block A Major Tl'IdiDI Area ("MfA") Penoaal

CCWIIIIIIDicIdoDs service (PeS) lic:eDIc in New York to OmnipoiDt Corpondoa ("0maip0iIIt").

AltbouP tile COIBIiIIiOIn conditionally aranted the 1iceDIe on December 13, 1994, 0IIIIIip0iat

... yet to pay die .- purcbue price or satisfy any of ita coilltnictioD or opendcms

~.., IIId ...., has DOt obtained a vested interest in the license. Punllamore. 0mDip0iDl

_1IDIIIrtaIrInl deIhrate actions to abuse the Commission's proceIlCI, curtain competition and

trample the public interest.

I Pedtioaer's RppOI'tive decla-ations are appencled hereto IS Exhibit 1. n- cllcllnCioDl
~ tbIt PetidoMn have standina under Offtsc of e--.irfd- pf 1M u t 'QenIt of
tle:tes y. pee· 359 P2d 994 (D.C. Cir. 1966). Petitioner also has stulttinl • III iDjlncl compfttol
__ :w... .,... 'ric Statjop, v, FCC. 309 U.S. 470 (1940).



PIddowis were formed to bid OD PeS licenses to be auetiODlCl by tile FCC IIId to build

lilt operate PCS systems. Each Petitioner individually has total asseca of lea tbIn $500 million.

aDd gross revenues of less than $125 million. and thus qualifies to bid as a small busiDess in the

FCC Block C PeS auction and intends to do so. ~ Affidavits of PetitiODerS. aa.cbed.

WbiteItoDe Wireless, L.P.("Wbitestone") with its principal offices in New York, was established

to bid for and win licenses in the C Block auction, particularly for licenaes in the Sui«: TI'Iding

Anal ("STAs") within the New York Major Trading Area ("MTA"). Soutbem PersoDal

CQlDlllU.llicatioDl Systems ("SPeS") has extensively studied the PeS iDduItry and pllaned to bid

for u.:..es in BTAs, including but DOt limited to, mid-sized marke1I in New leney, New YoIt,

IDd COII8ICticut. Minco PeS ("Minco") has developed innovative tecbaololiea such u the

"W..... RoMaide AaaiItInce Service" and planned to seek lk:eMes in many BTAa a10aI till:

tilt .. WIlt COIIt. Each of Petitioners has sutre:red bInD as a realt of ODmipoiDt's

-"'ooIDpetkive actions as described herein.

For die reIIOIII set forth below, Petitionm request tbIt the CODDiItion ...... die

Block A New York MTA pioneer prefenn:e licenle for beIriDI aad uI""'-Iy deDy tile JIUI

of tile MTA liceMe to ODmipoint in lipt of material facta and iDformatioD pnKDIM below.

BACKGROUND

1111Coawh.iDll obtaiDed the rigbt to award liceDles for spectrum-buIcl ee--.....

.... tIIrouP auctions following Congress' amendment on AupIt 10. 1993 of die

CQIIIINII1icadons Act of 1934. ~ Omnibus Budget Reconciliation Act of 1993. 47 U.S.C.

Section 309(j)(3)(B). The Commission has sought to implement auction mles to award licenses

2



to provide Personal Communications Services (ItPeS").2 Theae licemes iDclude tine .. of

licemel for 30 Mhz spectrum bands. One auction was held between December 5, 1994 aDd

Much 13. 1995 for 99 MTA licenses for operations on frequency Blocks A or B. Licenaes were

.ranted to the winning bidders in Blocks A and B on June 23, 1995.

Tbe auction for Basic Trading Area (tlBIA tI
) licenses in Block C is to be limited to small

buliDeaes or entrepreneurs and initially was scheduled to commence in May 1995. just two

IDODtbs following the completion of the MTA auction. However. the Block C auction bas been

stayed twice by the D.C. Circuit Court of Appeals. Telephonc EkrPnne CQn1QrMjm y. FCC,

c.. No. 9S-10lS (March, 1995) aDd OJppjwiQt v. FCC. Cue No. 95-1374, (Stay eDllered July

27, 1995).3

.loa.,... 11, I99S, however, Congress intervened and ordered the CommiMion to
em·... the C Block auction by December 4, 1995. The full HoWIe CoIDmeft=e Committee Iddecl
the foIIowiDa JII'OviliOD in the Bqet Act:

(cI) Completion of C-Block PCS Auetion.-Tbe Federal
CoD8UDications Commission shallco~ the BrOIdbInd Penonal
Caa.uaieations Services C-Block auction described in the
Commission's Sixth Report and Order in the DP Docket 93-253 (FCC
93-510, released July 18, 1995) not later than December 4, 1995. The
Commission's competitive bidding rules governina such auction, 81 act
forth in such Sixth Report and Order, are hereby ratified and adopted
as a matter of Federal law"

3



'----

To inIpiIe teeImoloP:al advmccmcnt and rapid deployment of the PCS iDdaIIry, tbe

CQllMlliMion authorized "pioneer preference" licenses to be graDted to thole eDdties

demonstrating significant innovations permitting the delivery of existing and new advanced

paling, messaging and telephonic services in a spectrum effICient IDaDDCl'. See, Pio,.,'s

Pldgn Rules, 8 F.e.e. Red. 7692 (1993). Under these rules, four "pioneers" were granted

liceDIes without being subject to mutually exclusive competing applications. 4 Initially, the

CommiIaion iderpreted the Communications Act as exempting a piooeer preference gt"II1teC

from pa)'iDI for that license since no mutually exclusive applications were submittecl. Sal.

pip 'I ""'"?I! Revin Nodg of fro»osed Rule Makin&, cidDa Pub. L. No. 103-66,

8ecdoD 6002(a), 8 F.C.e. Red. 7692 (1993). However, the Commission and Coaar-Iater

cIIIIraIiMd that tbe pionem would be required to pay a discourwed fee for dIeir liceaIel.

,.RAM or OMNIPOINT'S !IONIBJl'S PlIPI1lIN£I LlClMI

'!be GeDeral Apeement on Tariffs and Trade (GA'IT) lePJadon requires any lic:emes

•...-dId punuant to the Commission's pioneer's preference propun in services udlizina a

CCIIIt'ddve biddq or auction process to pay 85 percent (85~) of the awrqe price paid for

CClIIII*'IbIe liceDIes. Urupaay Round Agreements Act, Pub. L. No. lQ3..465, Tide vm, 11801,

101 Stat. 4809, 5050 (1994), codified at 47 U.S.C. Section 309 (j) (13) (GAlT J...asiI"'k'u).

n.__may be mIde in a single lump sum payment or in instlU.... over I J*iocl of fiYe

yara. TIle GA'IT leaislation directed the Commission to permit JUIl'IIIIIled ....lbnent

payments over a period of 5 years with payment only of interest on unpaid bllIDCC8 duriDI the

4 n. four "pioneers"a~ pes licenses were American PenoDalC~ Cox
BaeerpriIes and Omnipoint for broadband facilities and M-tel for nationwide narrowt.nd tKilities.
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II.

ftnt two yean. 47 U.S.C. § 309 O)(13)(E)(iii). Payment by the pio.aeen \VII to beJiD DO'"
thin the later of (i) 30 days after award of the pioneer's prefereD:eS, or (ii) die date of

completion of the auction of the comparable licenses. The fair market value of the New York

MTA license (estimated at $440 million) was not charged to Omnipoint; instead it is currently

to pay approximately $347 million. Omnipoint has yet to make its first inatallmcnt payment.

Following the passage of GATI, the Commission sought comment 011 the impIemcDIation

of die section 309 (j) (13) (c) installment payment provision. Second Report aDd Order and

Purtber Notice of Proposed Rule Making. ET Docket No. 93·266, 10 F.e.e. Red. 4523 (l~).

Specifically, the Commission soupt comment on whether elilibUity for inMaUmeat paymeJD

sIIould be limited to "small business" pioneers only. The Commission~ that, if apioIIeer

pawfeaeoce lic:eDlee wu deemed eligible for installment payments. dlat~ wouJcI be able

to pay for its prefelence license in installments under similar tenDI aDd condltioaI u other

lite_ees in that service. SB, Pi...'s PDference 8cyiew (Digl ... "" 0rdIr), ET

Docbt No. 93-266. 78 RId. Reg. 2d (P&F) 37 (June 8, 1995).

Oamipoa COIIIIIIeJdCd that the payment terms proposed should be macIl men ...... for

.... buIimsIcs aDd eDllepreneurs. Indeed, Omnipoint recopizecl tbat "1IIIIIl bulinllUI wm

flee $" chall..- in raisq capital for license paymems, aDd dIat 11IIII1 buIiDeII DOll­

~ will compete directly in the service market with small businnl pioMen." PioDIer

Ptetaea:e Rules, 78 RId. Reg. 2d at 41. Omnipoint sought a five-yell cIefemcl iDIU'.....

payJMIIt plan for small business pioneers whereby the company wouJd only be obHpted for a

smale pllyment at the end of five years. Omnipoint maintained that it should be allowed to focus

5



itilaOUlCel on the COlt of build-out and continued research aDddeve~ .., in its 1keaIe

Omnipoint also argued that a small business pioneer (like itself) sbould be panDfeed

lower installment payments than designated entity licensees to give the small buliDess pioneer

1ft iDcentive to pursue the risks of innovation. 78 Rad. Reg. 2d (P&F) at 41. Tbe COIDIIliIaion

diapeed because the pioneer's preference and designated entity programs were desiped to

Iddless different goals.6

1be Commission further rejected Omnipoint's request for a total clet'enld pl)'lDlllt plan

for .... buIiDea pioneers. Recopizing the financial difficulty for small .... picgen to

build out tbeir systemS cIwiDa the first five years, the Commission~ held tbat "if an

eDdty recelvinl a pioneer's prefereace would be eligible for installment paymaD in till auction

for dIIt 1eI'Vice, the entity could pay for its pioneer's preference liceDIe ill inItIu.n.. under

COIJIPIIIbIe terms and conditions to similarly situated liceDlees over a period DOt to exc:em fiWl

,.n." iii. section 1.402(1) provides:

, Seetiae309(j)(13)(c) providestbIt die Commissioasball require.....'I ..~ .-.rel
to pay die _ NIIfII-I by the GA11' payment formula either in a lump IUIIl or in ......
i....''--t~ over a period not to exceed S years.

6 1'bI~'.~ pI'OII'IDl was desiped to reward a provider for..u.ov.DOU
~.... to a DIW or existing service. while the desip.ted entity proal_ WII ...... to
"piVIDDte ecoDOIIIi.c opportunity and competition by disseminating laa-s1lllOlll a wiele Vlriety of
IIppIicmta IDd to miMe participation in spectrum-baled telecommUDicatiODl .mea by entities
tbIt lick access to~aI amounts of capital and that face economic~ in obtaining
lieea.l in a compldtive bidding environment, such as small businesses. It 78 1Ud. Rea. 2d (p.tF)
at 41. The key diJtiDction between the two licensees is that a pioneer is conditiouIly pll'lDteed
a Ii.. in the service (provided it meets numerous qualifying standmIs) aDd a daipated entity
(ie. minority or women-owned) is not. Id.
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In .mea in which licelllCS are awarded by competitive biddIDI,
a pia_u that qualifies as a desillllted entity will be eIiP* for
mEUm,.. pa)'IIIeMS under the same terms aDd COIIClitioDI II adler
dailft'ted entities in that service, except that in all services the
pioMer's payments must be completed within a five year period
that will belin 30 days after the auction for comparable licenses
has concluded or 30 days after the pioneer's license grant becomes
final, whichever is later.

1be fublre payment of pioneer's preference licenses may generate 81 much as

$701,780,374 to the United States Treasury. Of the three preference grantees, Qmnipoint

Corporation, Cox Communications. Inc., and American Personal COIDDlIIDica1ioM, L.P.,

0IDDip0bJt was asseued the largest fee totalling $347,SI8,309, since the New York MTA is die

IIIdoD'SIDCIt populMed market. Omnipoint was granted the 9S million doUar diIcouDt for its

cllwlapDeDl of equipDen~ that utilizes advanced techniques that will flcilicate tile coati....

dewIap_ aDd implementation of PeS services and technologies. 1995 FCC LexiI 1692

(Appendix).7 In dip Mgt...of IniMI Aptbgriptjg in tbc .....d PM,.

Q 'crt- SIryic:e, 10 F.e.e. Red. 1101; 76 Rad. Reg. 2d (PelF) 1174 (December 13,

19M) (OmDipoa AutboriDtion Order).- Specifically. in addition to all otber quaIiftcatioaI

7 WlrrhrrCo., L.P. compri_ of Sprint Telecommuaic:ations. [DC., Cox..CoIDcIIt ICQUired
die 8Ioct II Jic••, for the New Yom MTA durina the auction for 1442,712,000. 1995 F.C.e. Lexis
1131. III lilt of MTA wiDDel'S and prices paid by market for bidders and piODClll'S.

- Pedtioal to deny Omnipoint' s application were filed by Bell Atlmtic, ACT aDd Cablevilion
SY*mI Corporation on September 26, 1994. Those petitions, however, were readered moot by the
eMCU.-.l of tile GAIT Act. ~ Omnipoint Authorization Order, 76 Rad. Rca. 2d (p.tF) 1174;
_ ... Ameadment of the Commission's Rules to Establish New Penoaal CoRUllWlications
SerYiceI, OEN Docket No. 90.314, FCC 94·304, Memorandwn Opinion aDd Order. 9 F.e.C. &:d.
1. The m.m pbN. is, of c:ourse, not moot because it is based upon Omnipoint's individual
aetioaa which occurred since GAIT was adopted.

7
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reqIIINd of a COI1IIIIiuion licensee. the application of Omnipoint for 1 pioneer'. prefeNoce

.... was granted subject to the following conditions:

1. Thisauthorization requires that OmnipointCommunications,
Inc. shall construct a 30 Mhz broadband Personal Conununications
Services system on Frequency Block A(18~0-186~ Mhz/1930-1945
Mhz) in the New York MTA that substantially uses the delip and
--loIY upon which the pioneer's preference award to
Onmipoint CommuniCAtions, Inc. was based.9 'Ibis condition
expiles upon meeting the five-year build-out requirement in 47
C.F.R. §24.203(a);

2. Thisauthorizationrequires that OmnipointCommunicadoaa,
lac. sball retain cancrol of the license for at least three yean from
the iaitial license grant date or untU the grantee has met tile five­
year build-out requirement of 47 C.F.R. § 24.203(1);

3. 11Iia autborization requires that OnmipoiDiCOIIIIIJUDicMioI
.... pay to tile United States Treasury an amoum equal to eiPtY­
fM ptfteIIl (85~) of the adjusted value of its UceDse caJa...... in
ICCOIdaIa with Section SOl of the Uroauay RoUDd ApeImII..
Act of 1994, Pub. L. No. 103465, Title VID, 105 StIr. 4IOIJ
(..... Dec. 8, 1994) (to be codified at 47 U.S.C. § 309(j)(13»
aad with a subsequent order specifyina paymeDt procedures am
__ thirty (30) days after this Memorandum Opiaion m.t
Order aDd the order arantinl omnipoint CommuDicIdoID 1
pia.u's preference become (mar orders, that it, the orders are DO

1~ subject to administrative reconsideration or judicial review,
1pIMIl, or stay.

9 () ....'... of complilnce with this and other coDditioas ......1.1.'" .". adler
,...•• ill oIIIIr pleIdinp and should also be investipted at the beariDI requ••I1... For
bid ... 811I AdmdcllJued that Omnipoint wu unqualified filllDCially to hold the New YOIt MTAlia... III PedtioD to Deny of Bell Atlantic Personal Comammicadoaa, IDe., Jp .. )' rn
qf.. 'nI' ria gfllrppipjpt Cgmmooiratigm for Initial Autbnrjptjoa. at p.! (Sepeember 26, I~).
Bell AtIIIdc ftIIther al1eaed that Omnipoint did not provide the requisite technical infonDlliOD to
ar.miae whether it will "substantially use" the tcchnolosies upon which the prefaeDCC wu hued
siDce ita appIialtion coDtained no technical description whatsoever of the 0mDip0iDt syICeID, nor a
dllCdptiw of the services Omnipoint intends to provide. Ben Atl_ ,..,. to DMy .. 15.
PiDIIly. Ben Atlllltic c:ba11engecl the award to Omnipoint of a prefereDce lieeDIe in tbe New Yen
MYA I'Ither tban the smaller BTA - sized license which Omnipoint origiJially Ud RIqUCItIld l$l.

8



a_e_

0I8Iip0iDt AutIaoriDdon Order at 8.

OD JUIy~, 1995, the three preference licensees APe, Cox and 0amip0iDt _veaed in

F.... fNjnoerina Associates v. F.C.C. No. 95-1185 (filed March 30, 1995) in the United

States Court of Appeals for the D.C. Circuit challenging, among other issues. the calculation of

payment of the pioneer license fees, the tenns of the installment payments, aDd the requirement

for payment of a license fee at all. That case is pending before the CourtlO and thus the piODleer

liccnlees' obligation to make a payment is delayed until the case is resolved.

"" NillMJN m 18Y. raon'l.y m.IP

The Commiuion's Rules permit a party to conleSt die twna of IIllpPlic:ldoD tor aI~

to <JPeI* on a specified frequency by filing a "petition to deny" tile appIicIdoD. SII,

ConwnaaiclCionl Act of 1934 § 309. Pursuant to f 309(d) of die Act, die ConnniMioIl sIIII1

coDdtIct a two-tiered analysis of petitions to deny. First, the threshold test iI wbether PedtioDm

rUle specific alJepdons of fact sufficient to sbow that the grant of the appUcadoD to Oamipoint

would be "... ,.. incomistent with" the public interest. second, Petitioaer. IDUt raiIe

"....... and material questions of fact" under § 309(d)(2) such tbat a 1IIIriDI would be

requind. ~ In n; "B'k"io= of USA Mobile Cqpmugjptjgm. IJI;. U pi ,.. USA.

IlL, 7 P.C.C. Red. 4879 (July 31. 1992); _11m Pus Word. Inc., 61 F.C.C. 2d 410 (1976).

10 The other petitioners in the case are Pacific Bell, Bell Atlantic PenoDII ConmuUeation, Inc.,
Adftaced Cordlaa Technologies, Inc., Cablevision Systems Corporation, Suite 12 Group, Piling
Nelwott, Inc. aDd QUALCOMM, Incorporated. Intervenors' initial briefs are due 011 November 27,
1995 ... fiaIl briefa are due January 24, 1996. Oral argument is scheduled for February 23, 1996.
SII Cia's Order to scbedule oral argument {133679-1] (July 5, 1995)

9
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AI more COIIIpletely demonstrated below, Petitioners raise 50_prill IDd 'I1nlal

quadoDI of fact concerning Omnipoim's deceitful, anticompetitive coDduct tbat eItIbIiIbes a

cue tbat the company has acted in a manner inconsistent with the public interest. TbiJ pleading

wu triucred by I1Cwly discovered evidence surrounding Omnipoint's Emerpncy Motion for

Stay. Thus, Petitioners were unable to develop full infonnation as to OmDipoint's character

qualifications until after the statutory period for filing. Indeed, it is rccemly that Omaipoint bas

showed its true colors and has subverted and abused the Commission's proc::ess contrary to the

public interest. Onmipoint has yet to satisfy the conditions imposed by the Authorization Order

....... ita riIIaU have not vested. Therefore, the window for conteICq tile coaditioIII1 am­

of tile licente remains open, particularly in light of infonnation set forth herein.

I.

MGtJMINT

....~ill=z=,...7&J'
The COIIIIIIiIIion bII made clear, and the Communications Act coaftJms, dIIt in IdditioD

to iu'IIbw the tbreIIlold qualifications of a PeS applicant, the CommiIIioD IIIIIIt amm.tively

ftIId tbat • JI'IIIt would~e the "public interest, convenience, aDd DIlCIIIity· before ilUDi a

PeS.... SllQIII[, Application to Provide Broadband PCS, File No. 00002-ew-L-95; Call

SlID XNLF205 at. 9 (adopted am released June 23, 199~); CUlM""'" Ad 11309(a),

309(d)(2). It is f'cmdImental to the system of licensing that the COIDIDiIsioo kmw the cbaractcr

of whom it baa licensed. ~ lorain Journal Company v. FCC, 3S1 F.2cl824 (D.C. Cir. 1965),

ccrt· dnrjod RIb nom. WWIZ. Inc. v. FCC, 383 U.S. 967 (1966).

10



A~ i... must be designated where an applicaJ¥ his coocalld .... fIdI

so U to obtain from the Commission a benefit not otherwise available. SIa,""

Mtdia Associates, 3 F.C.C. Red 5164,5170-71 (Rev. Bd. 1988). review deDiod, 4 F.C.C. Red

5517 (1989). "Applicants before the Commission are held to a high standard of candor and

fortbriIbcDess." WHW Entcmrises. Inc., 7S3 F.2d 1132. 1139 (D.C. Cir. 198'). As the court

in WHW R!aqnjICS recognized. -[t]he Commission must license more than 10.000...stations

in the public interest. and therefore relies heavily on the completeness and ac:cumcy of the

submiuions made to it." W.•~ RKO General. Inc. y. fCC, 670 F.2d 215,232 (D.C. Cir.

1911), CRt. deied. 456 U.S. 927 (1982) (-B1Q"), Thus, Itapplicants... have an atrirmative

duty to inform the Commission of the facts it needs in order to fulfill its statutory mlnd_."

WIIW " ..., 753 F.2d at 1139, quotg BXQ, 670 F2d at 232.

Tbe ConniMim should either dismiss Omnipoinr's applicatioa" ... ddI pedtioIl

i.....ly. or alternatively conduct an investigation to uncloak all of the IDIteJ'iaI fIC1I bebiDd

OmDipoiDt's DentioDs, motivations and actions concemiDl the delay of die Bloct C auction.

In tbis iDitial plew'iDI, Petitioners establish their prelimiDuy cae; Iddidoall iDformadoD

IIIpPOIt.iDI tbeIe claiml will be pthered through discovery. At this opea.inI stqe of tile diIpde,

die Cemadaioa recopizes that it would be peculiar to require. II a pNCOIIIitioIl for a ......,

dill Pedtiua:aI fully eltablish those facts which the bearing's purpose it is to diIcover. SII

.' paJ ....." Cgelitjm on the Mus Media. Inc. v. FCC, 5~ F.2d 621. 629--30 (D.C.

Cir. 1918). SI2G 11m Citizens for Jazz on WRVR. Inc. v. FCC, 7" F.2d 392. 397 (D.C. Cir.

1975).

11
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A. Q,g tr .IM·s I Ir....y Medon for Stay
C ,..' AD ITT " tie StrIke PItItIma.

Through its "strike application" policy. the Commission forbids the filiDI of an

application designed to obstruct or delay action on a competing application. KaIgjm

..,....•• Co., 45 Rad. Reg. 2d 1080 (1979). That policy also bas been applied to petitions

to deny. swe CoUge Couunuojcations Corp., 58 F.e.C. 2d 462 (February 18, 1976).

ApplyiDg the "strike petition policy" to Omnipoint's recent actions is entirely proper. A party

sJIaIl not be permitted to abuse the Commission's processes by falsely claimiDa to act in die

public iJdereIt while actually seeking to delay proceedings which will have a pro-competitive

effect in the martetpIIce. In re Amdicatjoos of Redin CmoUton wi fr'br ,., IIIi.. 4S

Rad. Rea. 2d 1273 (1979). Omnipoint's actions immediately prior to the CQIIUIIIIICeIBI of tbe

C B10ct auctions were intended to delay the auction and to weaken poteDdal PCS COIDpItiton

ill the New yart MTA. The Commission has long held that such andcompetidve behavior will

DOt be toIerMaI. LiceoRes may not place their own private imerestI over die public iJBIeIt.

SII TIMy" 0Dnfim ofM.p. IDe. v. F.C.C., 294 F.2d 730 (D.C. Cir 1961). Tbe

C..iuiml's l~andiDI policy is clear -- those pirtles filing petitions which are "pdmarily"

iIItIIIded to delay the Commisaion's processes will be severely penalized. BrHo rf"'Pltga, 45

RId. Rea. 2d at 1279; • StoeJttog MobiJgbone. Inc. eft: MiclMCl ''''' Mimeo No. 6318

(~ 13, 1986).

Moreover. colorable allegations of anticompetitive conduct is an area of tepimate

CommiIaion concern and should be investigated through a hearing on tile merits of the

aIlepdoDa. Ss, Dubugue T.V. Ltd. Partnership and Sa. BlwtiN Cog of pgtw•. Jowl,

66 RId. Rea. 2d 88 (1989).

12
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1'1Ie CoaDiIIion. in evatuatina Omnipoint's actions under the "SUite pedtioIl policy",

... oxamioe four factorS: 1) the timing of the petition; 2) the economic or competitive beDlfit

accruing to Omnipoint; 3) whether Ornnipoint acted in good faith and 4) questions involving

frequency selection or site location. Kaltrim Bro.dcastinl Co.. 4S Rad. Reg. 2d 1080 (1979)

citiDa Grgco, 28 F.C.C. 2d 166, 21 Rad. Reg. 2d 560 (1971). These factors. however, are

merely instructional, and the Commission must examine the totality of the ciJ:c:umltlDces to

detenDiDe whetbel'there exists improper motive or intent sufficient to impose sanctions. MaiD;

,... Inc., 6 F.C.C. Red. 2189. 2191 (April 22, 1991); Cnpm!lnjty ScaR In.",.....

IlL, 7 F.C.C. Red. 56S2; 71 Racl. Reg. 2d (P & F) 700 (September 4, 1992).

1. ()p '.,IIIt'. PetItIoa Could Not Baye ... Better
'"n 'to 11IWMt "..'" Cn,clt.. ID tile c r *

Tbe priDciple motive or purpose of Omnipoint's filiDI wu to obItnIct or delay

Com...... procMdlnp. There is no doubt that Omnipoint's petition baa ......... tile emile

C BIoct I1ICtion process. The Commission's MTA license auction wu held between December

S, 1994 MId March 13, 1995 at frequency Blocks A and B. LiceDleS were ....... on JuDe 23,

1995.

OmdpoiDt first received its conditio... pioneer's prefeJeDCC liclale OR Decanber

13, 19M. 0IIIDip0iIIt filed its Motion for Stay on JUly 24, 1995. This miDI occurred three days

prior to die FCC's •••dline to receive fonn 17S$ for the C Block. It wu not a IDeJ'e coi.acillelD:

tbIt o.dpoiDt's petition was filed just as competing potential applicants wen: finaJizina

fiDlDcinl arranpments in preparation for bids in Block C. Prior to flU. its Emeqen:y Motion

for Stay, Omnipoint contacted many other potential applicants to see if any were goma to seek

13



• ..,. At !be lilt moment, (after it determined that no other entity wu, at that time, prepared

to .. a stay) Omnipoint sought a stay.

Evidence that the timing of Omnipoint's petition was more than merely fortuitous

is obvious. Omnipoint had to act when it did or lose the opportunity to delay the auction. The

timinI of the pleading was admittedly intended to halt the proceeding. The need for a beariDg

IDd agres8ive discovery becomes even more paramount when this timing factor is viewed in

coqjuDction with other indicia of bad faith discussed below.

14
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2. Z '. P 2Ie 'WIt grI -n Ie ... C FftI!I.IIIlIIa

1be second prong of the "strike petition" test examines the extent to which the

petitioner will experience economic or competitive benefit from the tiling. Oq;nsn, 21 Rad.

Rei. 2d 560 (1971). As Omnipoint earlier admitted to the Commission, "small business non­

pioDeers wiD compete directly in the service market with small business pioneers." SIll page

5 JIIID. As a direct result of the delay of the Block C auction, 0ImUp0iDt benefits

competitively. Specifically, potential competitors for Blocle C specttwn have suffered aDd will

CODdmJe to suffer irreparable economic harm. Many of those small compIDies ""*'na to

)JIIticiplee in the Block C auction were fonned for the sole purpose of applyiq for C Block PCS

&e.1lI, IDd their very existm:e is now threatened by Omnipoint's stay.ll

COIIF=II charpd the FCC with devising policies and iDceIDvea to toller

CWIPIddoo for PCS liceDscs by applicants lackinl the financial l'eIOU1CII of eItIbIiDd

Tide VI, .. 6002(b)(2)(A)(B), 107 Stat. 312. 392 (1993). The COIIIDIisIioo, in lultUIiDI tbIt

dk«:dve, delmnined that the C Block auction should be scbeduIed IDll completed u soon u

,.... foIlowiDa the award of the A and B block licenles. founbMn."QB+ll''''

~, 9 F.e.C. Red. 6858, 6864 (1994).

The uacert8inty aDd delay caused by Omnipoint's action, bowever, is 1eIdiDa

~ illwlkn to caucel coDditional commitmenrs, ttus makina it UDlikely that tbeIe small

buIia•••1 will be able to mise the necessary financing to participate in the auction for the larger

IDIIbts (i.e., New York), timely construct their systems or ultimately compete successfully with

JI See aft'idavits from Petitioners, attached.
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die A or B Block: liceDlees. SK atlidavits from Petitioners, attached. TIle CO"'Dilllon bas

~ that the potential C Block participants "face the most formidable barriers to eDtty,

foremost of which is lack of access to capital." Reconsideration Order, 10 F.e.e. Red. 403,

405 (November 23. 1994). Each week of delay is costing the small business industry tens of

millions of dollan in lost investment and opportunity. Thus, many small busiDesles aDd

entrepreDeUrS, who already would have had difficulty competing against the more etmeacbed

1eIecommuDications companies, will not submit bids for Block C licenses in the major markets.

As poteadal stroDl competitors are driven from the capital inteDlive New Yark 1DIItet. the

liDIihood that Omnipoint will ultimately have a weak under-eapitaJized competitor operadDa on

die C Bloct frequency incrases considerably, 12

FurtMnnore. the lonaer the auction is delayed. the more liD1y 0IIIIIip0iDt wiD

be ... to economically leverqe a winning bid in the BTAs adjacent to ita MTA in New York.

0aIIIip0iDt is a Juae company compared to most small businesses collJl"'ina in tile Block C

.cdon. 13 III picger's prefeence license gives it a $400.000.000 UIet (aDd DeIrIy 100 million

in cIJIcouIIted equity) to assist in obtaining capital for the Block C auction.

12 Q 'fliIt.udy hat one major competitor in the New Yark MTA. Sprint ee--.icatioaI
,...I.d ..B BMkliceDle. The timely licensins ofa third major COIIIpItitor ill Block C could

. 1IWN1y ......~iDt'scompetitive eel., Omnipoint should be requUecl to compete heId-to­
.... wi1b its competitors without the benefit ofdelay tactics, anticompetitive devices or marketplace
manipulation.

13 DouaIaI Smith, Plesident and Chairman of the Board ofDirectors of 0maip0iDt, hII averred
dill OtmIipoiDt IDd. its "affiliates" have gross revenues of less than $125 million. Affidavit of
DouaIaI O. Smith dIIed July 24, 1995 attached to Omnipoint Emeraeacy Motion for Stay. It is
eetimated that Omnipoint has revenues totalling between 100 - 125 million doUan.
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In IMition to driving away potential competitors by CIUIiJII artiftcill delay of die

auction process. 0Innip0int has obtained further operational advantaaes. Tbc Commillion

recopized that by holding the A and B Block auctions before the e Block auction. the A and

B Block licensees would get a head start in providing a "rapid introduction of [PCS] service to

the public." fourIb Memorandum Opinion and Order, 9 F.e.e. Red. at 6864. Because the C

Block winDers will be licensed for areas in which the A and B lice~s are aIJo located. the C

Block winDers in the 27 BTAs that comprise the New York MTA will vie apinlt Omnipoint in

direct competition. Thus, potential C Block licensees in the New Yark MTA will ... bebiDd

OmaipoiDt in access to the area's technical resources and customer bale.

Specifically, Omnipoint will be able to enter into purcbue or 1eIIe...._ .. for

prime MIl: -OOn equipment and locations thereby preventing C Block~.e. from.-.

.... to them. Tbat potentially may prevent C Block licensees in tile laqe New York MTA

fmm .-vi..... aqrapbical area with an efficient system design. Moreover. as Omaipo.'s

0IDIIipIesea:e in die New York MTA becomes more entrenched, me compIIl)' can eDIIer into

excJutive diltriburioll, resale and other marketina agreementl with pNlcmd bus...

........... ill die area. Finally. and perhaps most importaDtly, by orcbeIUldDa itllIIId start

ill 1M !'few Yolk PeS __• Ornnipoinl will be able to develop a ........ cu-...r bile

prior to 1be operadon of the C Block licenses. 14 The severe competitive~ C Block

la-II. iDevitIbIy will face is the identical result the Commission's strike petition policy wu

""'ipId to prevent.

14 Oamipoint his bepn mIking definitive buic plans for marketiDa, bnndilll. system desip
.. site selection which potential C Block bidders are unable to undertake.
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The Commission has repeatedly recognized these obstacles createdby cIeIayiDa the

C Bloct and has reiterated that:

the winDers of C Block licenses may be unable to compete
effectively with cellular providers and A arx1 B Block licensees,
whose superior access to capital and substantial~ start wiJ1 give
them a considerable competitive edge.

SII, Opposition of Federal Communications Commission to Emel1eDCY Motion for Stay.

T..... E1tct:ronics Cor,poratjon v. F.C.C., No. 95-1015 (filed Febnwy 17. 1995) at 17.

Even in the instant inquiry. the Commission has stated:

TIle C Block liceD8ees already will be enrerinl tile IDII'bt yan
bebiIId the cellular competitors, and montbs behind A lid 8 Block
lice.us. Thus. the C Block winDers wiD be • fifth wirel•••
competitor -- behind two cellular operators and die much IIqer A
aDd B Block winnen -- in most markets. Any funber delay u a
result of a stay [of the C Block auction] inevitably woulcl put die
C Block winDers "at a greater disadvantap" vis-a-vis .,.....
wintIea service providen. W. Indeed, such t\artMr delay
ula-tely might foreclose completely the opportunities of some C
Block liceDlee8 to break into this competitive 1JlIIbt.

PIdIn1 COIDIDUDications Conunission's Opposition to Emerpacy ModoIl for Stay ad

~ Motion for Administrative Stay, Qmnjpoint CommuDjqtjpw. IDe. y. F.C.C., No.

95-1374 (Filed July 1S, 1995) at 18.

8ecIu. OrDnipoint bas not yet paid for its pioneer's pre1enDce I.... aDd in

!let may pay a price aImoIt $100 million dollars less than the actual value. tbere is allD tile

.-riIt dill 0nIIIip0_ could cross-subsidize its buildout and entry Do a IDIItet raened for

thole small businesses and entrepreneurs not having the technological resowces which afforded

OmDipoint its preference.

18



Furthermore, because of the reduced COlt and delayed payment of OmDipoiDa's

Jrior-'s preference license, there exists the very real risk that Omnipoint's rates for uaen of

Block A frequencies will be substantially lower than those of its competitors. The very ability

of Omnipoint to stave off the competition should disqualify it from bidding in the auction

raerved for smaller competitors. In other words, Omnipoint should not be permittec1 to leverap

its bidcIiDg power obtained as a "pioneer" against other truly "small businesses". U

3. 2s .... a. Acted in led Faith

Onmipoint must demonstrate that it acted in good faith. SIR I'" Ig;t

T 'at. Co., 111;.• 50 Rad. Reg. 2d 1535 (1982). Here. Onmipoillt ......... to poeitioD itlelf

u tbe cmmpion for the interests of other C Block PeS applicants. The COIIlpIIIY ...... tbat tbe

..,,, equity option should not be extended to all small business cuuepaenaun becau. such a

IIMMtiftcatioD would "dilempower all entrepreneurs" and push the limits of coatrol toward

.......ibIe levels. Letter from M. Tauber and M. O'Connor, OmDipoiDt COUIIIeI. to die

GIDInl COUDIOI of tbe FCC. JUDe 22. 1~ at 2. Nonetheless, OmnipoiDt bu DDt iDdicMeel

... it will seek to take advllUp of the option and also hopes tbIt c:ompetiton will DOt,

OIIIaipoiDt·s motives are not to be the Commission's watchdog to aaure tbIt impermisIible

...... ·or~ lie preveDted in the C Block auction. On tile colllrll'y, the COIIJPID.Y is

COIlYiIad tbIt by delayUII the C Block auction, it will gain sipificant competitive 8dvIJ*Ie

15 0mDip0int bas layered an insidious web to stifle potential competitors. The QOIIII*ly arpes
emphatically apiIlIt the 49% equity option alleging that the potential benefit to miDority-owned
buai__s will cause it to be unable to compete on equal ground. UnfortuDately, the result of
Omaipoint's actions effectively preclude the meaningful participation of minorities in the auction
JIIOCIIL Moreover, it would also preclude full pIl'ticipation of non-minority aDd male IppliCIDts as
'MIlL The~t ofOmDipoint's actions would limit competition in the Block C auction wherein the
Commiaion sought, as its ultimate goal. the encouragement of robust competition.
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in tbe New York MTA. In fact, the Commission itself has come to the coaclulioD that

PedtioDen now UlCrt. In its brief on the merits before the D.C. Circuit, the Commiasion

coocluded:

...that Qmnipoint raised its equal protection argument [and SCJUIbt
a stay of tile auction] not out of any actual desire to tab adv....
of the SO. 1% option or on account of a genuine belief tbat the
ClWWDiuion was treating white males unfairly, bul in ggMr to
dcar till _cion to advance its own ecoDQJDic poti1ion in 111I New
va prtct. When the Commission had avowedly race coDICious
rules, Onmipoint did not challenge them, which suJItIU tbat its
C1Ift'B equal protection attack was primarily inspiled by TEC's
SUCCIII in obtainiDa a stay. And as we have noted. Or 'r- Jbc
tn" qf 1M A '!sir lisnc for the New York MIA.• 'd"
, 11 [? del C b" biddIp becue it 11M II ire- to
j 5 JIll C blgct 1MCtj0n.

Brief of Federal Communications Commission in OmniDPW v. F.C,e.. No. 95-137411 43-+1

(r , .... Mded). Omnipoint's IlJUment is a carefully crafted nue primarily irJreJI:Ied to fOlter

itl further eDtn:DChmeDt in the New York market.

Tbc sipificance of the Commission's astute determiaatioD reprcIJDa Omnipo.'s

... fdIa in tbiI IDIUer should not be diminished. It should now "peN~ for a

h..... 011 ita qualificatiODl as a Commission licensee.

4. AI • R_1t of o..IpoiIIt'. AdA._, 'ftere WII .....
NM••• of AntMna ..... 0dtIr T.M"II ,. ...
A. n" mill C""'m ia die Nm In NTA

Tbe broadband PeS spectrum is extremely valuable, vu.l II IImdreds of

lIIiIIicB of doUIn per megahertz. Pioneers received a 30 mepbertz liceDle to service the

potemill users in the large New York MTA, Omnipoint must install over 1.000 anrennaa to

a-.re lDIXimum signal coverage. The company will have to negotiate for each proposed real

-..e site. Tbe competition for prime locations for land mobile antenna sites is formidable.
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Motecwer, adler radio service providers potentially will vie for the same prime loc:aticD. As

tile diJect rault of the delay in the Block C auction, there will be fewer compedton for tbeIe

valuable sites. Furthennore, by virtue of its self-generated head start in New York, OIrmipoint

has the opportunity to solidify its acquisition of these prime property locations and thereby place

die Block C licemees at even a greater disadvantage by causing a delay in construction and

inetftciencies in system design.

In applying the four Greoco strike application factors, (timiDI. competitive

~. bad faith and technical matters) the Commission should be miDdtW of the serioumets

of OIImipoint's misconduct. Although blatant in its motivation to delay. the COIIIPIDY'S aetioDI

IN CIIDOUftapd as being in the public interest. Moreover. siDee OmDipoint baa been........

by !be Commission as a "preferred" licensee, (and has received a $100 miIJioD dilcoud) the

COIIIpIIJ sbouId be held to an even higher standard. and should be expedllcl DOt to abuIe the

ComIIIiIIioIl's process.

With die advent of the public auction process came also the pofeJJdII to iDIroduce

IIIW typII of anticompetitive abuses into the marketplace. It is at this early .. of the

ee.m..ioIl's auction experience that clear rules and SIDCtions must be estabUlbecl to ctiIcounae

lice.... from .... die auction process to gain competitive Idvantap. Action (or iMction)

by till CommWioD in this matter will set crucial precedent for future 1UCtioaI. TIle Conniuion

mtIIt Un...... OIrmipoint's anticompetitive. abusive actions and seud a clear sipIl to the

iDduItry that such abuse is intolerable.
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