e ———

N —

BOLYTT o0 Arye a

._-.Ja gt el e DO Ry
e ARV R TV

PIPER & MARBURY EXPARTEORLATEHLED
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July 6, 1995
HAND DELIVER
RECE IVED
Mr. William F. Caton
L6

Acting Secretary ML"“-”

Federal Communications Commission FEDERAL

1919 M Street, N.W. MW"W

Room 222

Washington, D.C. 20554

Re: PP Docket No. 93-253 -- Block C Auction Rules
Ex Parte Presgniation

Dear Mr. Caton:

Pursuant to Section 1.1206 of the Commission's Rules, this letter is to advise you
that Douglas Smith, of Omnipoint Corporation, Mark Tauber and Ronald Plesser, of
Piper & Marbury L.L.P., and I met yesterday evening with Jill Luckett, Special Advisor
to Commissioner Chong. At the meeting, we discussed Omnipoint's position on the
issues raised by the Further Notice of Proposed Rulemaking, released June 23, 1995, in
the above-referenced docket. Specifically, we discussed Omnipoint's concern that the
proposed extension of the "49% equity exception” to all entrepreneur-applicants will
adversely affect entreprencurs attempting to organize under the "25% equity exception,”
and increase the likelibood of "front" applicants. Further, Omnipoint discussed the need
for all entreprencurs to have a reasonable amount of time to react to the final rules before
the short-form applications are due. Finally, we provided Ms. Luckett with date-stamped
copies of two ex parte letters Omnipoint filed on June 21 and June 22, 1995 in the above-
referenced docket.
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Because the meeting ended after the Secretary's Office had closed, I am
submitting this letter today. In accordance with the Commission's rules, [ hereby submit
one original and one copy of this letter.

Sincerely,

Mark J/Connor
Counsel for Omnipoint Corporation

cc: Jill Luckett
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William F. Caton

Acting Secretary

Federal Commamications Commission
1919 M Street, N.W.

Room 222

Washington, D.C. 20554

Re:  Omaipoint Corporation
Ex Pacte Pesssntation; PP Docket No, 93-253
Dear Mr. Caton:
In conformity with section 1.1206(a) of the Commission's Rules, enclosed please
find two copies of an ex parte presentation to be submitted for inclusion in the above-
referenced docket.

Should you have any questions conceming this matter, please contact the

incerely,
YW
. Counsel for Omnipoint Corporatio
g’;m Q?E.m‘d_Qi-}
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June 22, 1995 ‘, ”

William E. Kennard, Esq.

General Counsel

Federal Communications Commission
1919 M Swreet, N.W., Room 614-B

Washington, D.C. 20554

Re:  Revision of the PCS Block C Auction Rules
PP Dacket No, 93-253; Ex Paste Prassatation

Dear Mr. Kennard:

Omnipoint Corporation hereby replies to the letters recently submitted to the
Commission concerning the Block C auction rules. As discussed in detail below,
Omaipoint generally agress that, if changes are 10 be made, it will better serve all
entroprencurs 10 raise the peefevences availsble to small businesses to levels previously
offired only to minority and women-owned applicants, with the exception of an
extension of the "49% option"” to all small businesses. It also agrees that the public
intevest would be better sexved with a full notice, comment, and reply comment procedure
to address these very complicated issues facing the Commission.

Firgt, Omnipoist opposes the simple extension of the option allowing large
companies to own 49% of an applicant, 47 C.F.R. § 24.709(b)(4), to all small business
entrepreneurs, as suggested in some recent ex parte letters to the Commission.! While

1 Lotter from Roy M. Huhadoef, President, Cook Iniet Region, Inc., to The Honorable Reed E.
Hunds, P.P. Dkt., No, 93-253, st 2 (filed Juse 14, 1995); Lewer from Sherrie Marshail of the
Marshall Company to The Homorable Reed E. Hundt, P.P. Dkt., No. 93-253, st 1 (flled June 15,

{Footmote continued to next page)
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such a change may seem at first glance to be similar 1o 0 extending the 25% discounts and
gsﬁﬁﬁﬂs&%g%? fact, it will radically
gﬁ%%&lgnﬁaﬂg%g worked under for
the past year, and disempower all entrepreneurs.

The so-called "49% option" was first developed in the Eifih Rapart and Order
becsuse the record demonstrated that "women and minorities have especially acute
problems in obtaining finencing.” Fifih Repost snd Qader, 9 FCC Red. 5532, 5602
(1994). The record did not support the extension of thoss same benefits to all small
business entrepreneurs. g&u%iiﬁna&«%oﬁﬂgg
the 8 S.lsnﬁ. s decision in Adessnd Consteustons, g, v, Pags, 1995 WL 347345
(dec. June 12, 1995), which cast doubt on the Commission's rules benefiting minorities.
Egggig.égga&legeg
Quder was released, that the "49% option" must be extended to ai/ small business

applicants.
Further, as a 18&8—; the fact that every entreprencur could offer the "49%

plus additional rights (such as operating control, brend name, puts, royalties, etc.). F
contrast, the existing "25% maximum option” has allowed applicants to maintain
ig_gggg_&;&.g%g 25% non-
ggéﬁ.g Eﬁt% Euas.:iﬂ

Es.ggi Eiﬂgiﬁ-ﬁolgsgi
caps.” Fifth Roport snd Quisr, 9 FCC Red. 5532, 5601-02 (1994). That safeguard will
be lost if all small business applicants bave a 49% equity exception to the attribution
rules. The negotisting leverage will shift entirely in favor of the large entities.

Applying a 49% optioa to g/l small business applicants would deliver to big
investors the ultimate negotiating tool with entrepreneurs. Regardless of the

(Footnote continued from previous page)
1995); Letter from Sheiley L. Spencer of Airl.ink to Reed E. Hundt, P.P. Dkt., No. 93-253, at 1

(filed June 16, 1995).

WABMOTA:48148:1:00/2208
2127818

& Masgiuny
we L



Pimgr 5 MarSURY

LLP

William E. Keanaed, Esq.
June 22, 1995

Page 3

Commission's rules against “fronts," the big investor contributing the preponderence of
the capital for the applicant will want to coatrol as much of the company operations as is
legaily possible, through complex management agreements, put rights, royaity
arrangements, investor veto rights, and de facto constraints on sales after the lapse of the
five year anti-trafficking restriction. Undoubtedly, some will actually force conditions on
applicants that step well into the gray areas regarding the limit of control, as defined by
the FCC. While we appreciate that the FCC will review issues of control on a case-by-
case basis after the auctions, rules that fortify entrepreneur control from the outset would
benefit the objective of ensuring a diversity of licensees, and participation for minorities,
women and small businesses. In contrast, a 49% option for all small businesses would
only benefit the big investors, as applicants would be forced to meet the market's lowest
common denominator, compromise on control issues, and flirt with the very limit of the
law in order to attract available investors.

Minority or women-owned entities that have aiready structured their plans based
on the "49% option" would not be materially harmed if required to comply only with a
"25% option," while leaving all other arrangements intact. A change from 49% to 25%
for the large investor does not affect the nom-equity provisions of existing agreements
with them, such as brand-name agresments, put rights, roaming arrangements, etc. In
fact, if the 49% option is exteaded to all small businesses, large investors are more apt to
break their deals with mimority and women applicants to search even more favorable
terms among a larger pool of potential applicants.

With the "25% maximum option,” any lezge entities that wanted management
rights could still negotiste with any eatreprensur either before or after the auction. The
key difference is that the entreprencur will likely have two other large investors, each
with 25% equity, that will have to be convinced thet the terms are fair and in accordance
with the Commission's rales.

Second, Omnipoint wishes to emphasize that these are highly complicated issues;
cutting corners on the rulemaking process, for exampie, shortening the public comment
period or eliminating reply comments, will redound to no one's benefit. As National
Telecom pointed out, the designated entity community can survive one, but perhaps only
one, more rulemaking process to resolve these issues. Omnipoint generally concurs with
Central Alabama Partnership and Mobile Tri-States ("Central Alabama”) that an
expedited but not an "emergency” rulemaking is the right path. The potential ten days

WASHBTA48148:1:00208
2121818
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that might be saved are not worth the risk of a court declaring that there was no
emergency.

Third, Omnipoint disagrees with the suggestion of Central Alabama that the
comments should be limited to only specific propossis and to ten pages. The
entreprencur’s rules are staggeringly compiex already, to propose significant changes will
only raise even more questions and ambiguities. Most applicants have only focused on
the rules that applied to their status; if suddenly they are subject to rules that previously
never applied to them they will need time to react and a reasonable number of pages to
respond. If a page limit is instituted, 25 pages for comments would be reasonable.

In accordance with the Section 1.1206(a)(1) of the Commission’s rules, two copies
of this letter have been submitted this day to the Secretary’s Office for inclusion in the
above-referenced docket.

Sincerely,
%{/Jz__‘
. Touber
Mark J. O'Connor
Counsel for Omnipoint Corporation

cc:  Honorable Reed Hundt
Hounorabile James Quelio
Homoseble Andvow Basrett
Houosable Rachelie Chong
Honossbls Sussn Ness
Rogina Keeney

Kathieon Ham
Donaeld Gips

Jonathen Cohen, Eaq.
Peter Tenhula, Esq.

VWABMBIA:48148:1:0M22/08
2127618
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OIRECT NUMBER EASTON, MD
(202) 861 -G4T !
FAX: (202) 861-20062
June 21, 1995
RECEIVED
HAND DELIVER
JUN 2 1
William F. Caton m
Acting Secrotary FEDERAL COMMIMCATIONS COMMIONON
Federal Communications Commission ORFICE OF SECAETARY
1919 M Street, N.W.
Room 222

Washington, D.C. 20554

Re: Omnipeint Corporation
Ex Parta Prossnation: PP Docket No, 93-253

Dear Mr. Caton:

In conformity with section 1.1206(a) of the Cosamission's Rules, enclosed please
find two copies of an ex parte presentation to be submitted for inclusion in the above-

referenced docket.
Should you have any questions concerning this matter, please contact the
Sincerely,
Mark J. OConnor
Counsel for Omnipoint Corporation
/mjo
Enclosures

No. of ()
ooy (o)
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PIPER & MARBURY
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| 200 NINETEENTH STREET. N.W.
WASHINGTON, D.C. 200368-2430 SALTIMORE
MARK J. TAUBER ) 202-081-3900 NEW YORK
202-861-3913 FAX. 202-223-2088 PHILADELPHIA
EASTON
LONDON
June 21, 1995
RECEIVED
HAND DELIVER JUN 21 1995
William E. Kennard, Esq. FEDERAL COMMLINCATIONS CONMIOSION
General Counsel OFFICE OF SECRETARY
Fedaral Communications Commission
1919 M Street, N.W., Room 614-B
Washington, D.C. 20554
Re:  PCS Block C Auction & the Adassad Decision
PP Decist No. 93-253. Ex Parte Praspstation
Dear Mr. Kennard:

Omnipoint Corporation agress with soveral commenters! that & further
rulemeking is the only real alternative for resolving the complicated issuss that Adasand
Constenstecs, Inc. v. Pumg, 1995 WL 34735 (dec. June 12, 1995) ("Adamand™) has crested.
Perhaps oven more importantly, as National Telecom recommended, a period of
adjustment subsequent 10 the release of the revised rules is essential to permit all
prospective spplicants t0 renegotiste with investors.

The Adesand decision, released just three days before the June 15 short-form
deadline, has left the Commission with very difficult options to be resolved in short

1 " Loter from Elist J. Gresnwald, snerney for Contral Alsbams Partaership L.P. 132 and Mobils
Tri-Stases L.P. 130, o William F. Cason, PP Dist. No. 93-253 (filed Juse 16, 1995); Lenter from
Eliot J. Gresnwaid, shernsy for Contral Alabams Pestnarship L.P. 132 snd Mobils Tri-States
L.P. 130, to Willlam F. Caton, PP Dkt. No. 93-253 (filed Juns 19, 1995); Latter from Jack E.
Robinsen, President of Netieunal Telecom, 10 Regina Kesnsy, PP Dkt. No. 93-253 (filed June
16, 1995); Lettor from Sherrie Marshail, on behalf of The Marshall Company, to the Honorable
Reed Hundt, PP Dkt. No. 93-253 (flled June 16, 1995).
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order. After reviewing the Adamand decision and the Commission's record, it now seems

that there is no choice but for the Comamission to proceed on a path that involves a further
notice of proposed rulemsking, with adequate opportunity for public comment, on how
best to proceed. Without such & process, a Commission decision made on the current

record will undoubtedly result in appellate court challenges that will add exponentially to
the delay for Block C entrepreneurs.

Abueent a rulemaking to i&na.}gsic!&o
gii%% ﬁw&&ig_ﬂ&r risks for

¢
very risky in i%i% i&. g_oo.nan
consequences) and the fact thet the Comemission justified its g%ﬁnﬂ
?iggiisié 497U
547 (1990).2 grnggig?gﬁdg
out of the auction rules.? However, without public comment on the record, the choice of

i ..E-Rlﬂ ou!.l._ others may itesif be subject to ggaﬂu .

prior option, it gtii%ﬁ-g{gﬁ
undermines the extensive rulameking process begun in September, 1993, and it
contrary to the Commission’s basic notice and comment rulemaking procedure. dx
status of women appliennts under the last two options, whoss preferences are not
gigﬁni%iﬁnggﬁsg

2 g.ﬁfga}aiaiyliangc
nl.l-axl!lu! 12, Tainghone Missttanion Cosp, v. FCC, Case No. 95-1015
C. Cir. February 17 w&:.nni 10 the D.C. Circuit that intermediate scrutiny applies

- ngngare

iﬂrﬂ!ﬂ.&- cellular eligibility rules may also have to be modified. 47 CF.
4.204(d)(2)(11).

4 47 U.S.C. § 309()4)XC) (Commissivn is directed to promote economic opportunity for
"businesses owned by members of minarity groups.”).

VABMHOTA:44008: 1:00/21/08
212781
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economic opportunities for women further complicate matters. Ultimately, the problem
iﬁoﬂromio}lrﬁl:ml._-sgm_o&ug%wggo_ou&
over the course of the past year and one-half, no single dramatic shift in the rules
accomplishes the careful balance the Commission intended.

Omnipoint believes that the status of the rules must first be resolved in a
%%gﬂngﬂgg!g%i%ga ,
ith

Egigl% Further, it is questionable how any
applicant could plan its short-form applications when it seems inevitable that there will be
new rules for the suction affecting eligibility, affilistion standards, ownership
percentages, bid discounts, payment terms, as well as bidding strategy, consortium, and
pertnering decisions.

Any changss o tgln%a!iﬁni!g
dynemic under which all applicants and investors have operated and negotiated. F
example, investments have been mads, and opportunities foregoas, on the fact that the
attribution exception of the "49% option” applied 10 some but not all applicants. If the

Commission now changes the "49% option® in either direction it will have a profound
effoct on the participants and the nature of the entire Entreprensur’s-Band suction.
Eligible participasts have besa forced 10 negotiate under one set of rules for nearly 2
months. Etiissiggﬁagﬁgg&mﬂ

~ participants to adjust to the changes.



William E. Kennard, Eaq.
June 21, 199§

PimrgR & MARBURY

[N

In accordance with the Section 1.1206(a)(1) of the Commission's rules, two copies

Homorable Reed Hundt
Honosable James Quello
Homosable Andsew Barrent
Honorabls Rachelle Chong
Honosable Susan Ness
Roegina Kesnsy

Dr. Robert Pepper
Kathiosn Ham

Donaid Gigs

Jonsthen Cohen, Esq.
Peter Teahula, Esq.

WABHDA: 008 1:002198

of this letter have been submitted this day to the Commission's Secretary's Office for
inclusion in the above-referenced docket.

AL/OL

Mark J. O'Consor
Counsel for Omnipoint Corporation
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HAND DELIVER

William E. Kennard, Esq.

General Counsel

Federal Communications Commission
1919 M Street, N.W., Room 614-B
Washington, D.C. 20554

Re:  Revision of the PCS Block C Auction Rules _
PP Docket No. 93-253; GEN Dkt. No. 93-252; GEN Docket No. 90-314
Ex Parte Presentation

Dear Mr. Kennard:

As you know, Omnaipoint Corporation is quite concerned that the proposed
extension of the "49% equity exception" for all entrepreneur-applicants will have a
devastating effect on the entrepreneur’'s band. We have commented on this issue, and
have presented our strong opposition in recent meetings with FCC staff. In fact,
Omnipoint is so concemed about this is issue that, regrettably, it is seriously considering
legal action should the Commission go forward with the expansion of the "49% equity
exception,” as proposed. Such a legal challenge would likely involve both APA and Fifth
Amendment equal protection claims.

: We believe that litigation can be avoided and that viable alternatives exist. As we
noted in our comments, we believe the Commission should attempt to justify its Block C
rules under a "strict scrutiny” standard. Another alternative that we understand has been
discussed among Commission staff would permit applicants to file short-form
applications under the 49% equity exception and participate in the auction. If sucha
party were to win a license, however, it would be required to conform its equity structure
to the "25% equity exception" within a reasonable period after grant of the license.
Omnipoint supports this alternative because it would effectively minimize the substantial
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risk of fronts, but still permit existing 49% deals to proceed. Nor would it delay the
existing timetable for auctions.

the three above-referenced dockets.

ccC:

In accordance with the Section 1.1206(a)(1) of the Commission's rules, six copies
of this letter have been submitted this day to the Secretary's Office for inclusion in each

Honorable Reed Hundt
Honorable James Quello
Honorable Andrew Barrett
Honorable Rachelle Chong
Honorable Susan Ness
Ruth Milkman

Rudolfo Baca

Lisa Smith

Jill Luckett

Mary McManus

Regina Keeney

Dr. Robert Pepper
Kathleen Ham

Donald Gips

Catherine Sandoval
Jonathan Cohen

Peter Tenhula

Jackie Chorney

Andrew Sinwell

WASHO1A:48464:1:07/13/98

21278-18

Mark J Tauber
Rondld L. Plesser
Counsel for Omnipoint Corporation



Certifi { Servi

[, Catherine C. Ennels, a secretary at the law firm of Piper & Marbury, L.L.P., hereby
certify that a eonv of the foregoing "Opposition of Omnipoint Corporation to Petition to Deny'
was this sent tits 4th day of October. 1995 via first-class. U.S. mail, postage prepaid, to:

[homas A. Hart, Jr., Esq.
McManimon & Scotland

1275 Pennsylvania Ave., N.-W.
Suite 500

Washington. D.C. 20036.

S VN
L (2

- Catherine C. Ennels




