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SUMMARY OF FILING

America's Carriers Telecommunication Association ("ACTA"), a trade association of

interexchange telecommunications companies, submits this Petition for Declaratory Ruling, for

Special Relief, and for Institution of Rulemaking Proceedings. This petition concerns a new

technology: a computer software product that enables a computer with Internet access to be used

as a long distance telephone, carrying voice transmissions, at virtually no charge for the call.

ACTA submits that the providers of this software are telecommunications carriers and,

as such, should be subject to FCC regulation like all telecommunications carriers. ACTA also

submits that the FCC has the authority to regulate the Internet.

ACTA submits that it is not in the public interest to permit long distance service to be

given away, depriving those who must maintain the telecommunications infrastructure of the

revenue to do so, and nor is it in the public interest for these select telecommunications carriers

to operate outside the regulatory requirements applicable to all other carriers.

ACTA asks the Commission to issue a declaratory ruling confirming its authority over

interstate and international telecommunications services using the Internet.

ACTA asks the Commission, as special relief, to order the Respondents to immediately

stop their unauthorized provisioning of telecommunications services pending their compliance

with 47 U.S.C. § 203 and 214, and in order to give the Commission time for appropriate

rulemaking.

ACTA asks the Commission to institute rulemaking to govern the use of the Internet for

providing telecommunications services.
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To the Commission:

PETITION FOR DECLARATORY RULING,
SPECIAL RELIEF, AND INSTITUTION OF RULEMAKING

America's Carriers Telecommunication Association ("ACTA"), by its attorneys, submits

this Petition for Declaratory Ruling, for Special Relief, and for Institution of Rulemaking

Proceedings. In support of this petition, the following is shown.



STANDING

ACTA is a national trade association of competitive interexchange, non-dominant

telecommunications companies. Its members provide interexchange telecommunications services

on an intrastate, interstate and international basis to the public at large.

Some of its members also act as underlying (or wholesale) carriers providing network

facilities, equipment and service to other member carriers which permits telecommunications

services to be resold to the public. Other ACTA members supply facilities and equipment to

member and non-member wholesale and resale carriers.

ACTA's carrier members must be certificated and tariffed before the FCC and most state

regulatory commissions in order to render their telecommunications service to the public. In

addition, ACTA carrier members are subject to the requirements of the Communications Act of

1934, as amended (the "Act"),l and various state laws and regulations which prohibit engaging

in unreasonable practices and/or unduly discriminatory conduct.

ACTA carrier members are required to pay, directly or indirectly, various fees and

charges in order to render their services to the public. Filing fees and annual fees are levied by

the FCC and most states.

In addition, the FCC and most states require interexchange carriers to assess and collect

from the using public specific charges to support various regulatory policies and programs used

to sustain and advance national and state goals for telecommunications.

Entities, like those which are described hereinafter, which do not comply with or operate

subject to the same statutory and regulatory requirements as ACTA's carrier members, distort

1 47 U.S.C. § 201 et seq.
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the economic and public interest environment in which ACTA carrier members and non

members must operate. Continuing to allow such entities to operate without complying with or

being subject to the same legal and regulatory requirements as ACTA carrier members threatens

the continued viability of ACTA's members and their ability to serve the public and acquit their

public interest obligations under federal and state laws.

As the appointed representative of its members charged with advancing their economic

interests and assisting in achieving and maintaining their legal and regulatory compliance, ACTA

has standing to file and prosecute these petitions.

STATEMENT OF FACTS AND BACKGROUND

A growing number of companies are selling software for the specific purpose of allowing

users of the Internet to make free or next to free local, interexchange (intraLATA, interLATA)

and international telephone calls using the user's computer (Attachment 1). One of the

Respondents, VocalTec, Inc., advertises the ability of its software, called "Internet Phone," to

connect any user of "Internet Phone" with any other user of "Internet Phone" anywhere in the

world. The software enables users to audibly talk with one another in real-time. Respondents

make a one-time charge for the software, but users incur no other charges for making local or

long distance telephone calls to any other "Internet Phone" user in the world (except for

whatever the user already pays monthly to whomever provides them Internet access).

2 The user must hook up a microphone to his computer and either a headset or speakers.
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ASSERTION AND ENFORCEMENT OF JURISDICTION

ACTA submits that it is incumbent upon the Commission to exercise jurisdiction over

the use of the Internet for unregulated interstate and international telecommunications services.

As a first step, ACTA submits that the Commission may deem it appropriate to issue a

declaratory ruling officially establishing its interest in and authority over interstate and

international telecommunications services using the Internet.

Secondly, ACTA submits that the Commission has an obligation, heightened by the

recent enactment of the Telecommunications Act of 1996, to address on a focused basis the on

going, unregulated and unauthorized provisioning of telecommunications services. The

Commission should, as special relief, issue an order to the Respondents to immediately stop

arranging for, implementing, and marketing non-tariffed, uncertified telecommunications services

without complying with applicable provisions of the Act, particularly Sections 203 and 214,

codified at 47 U.S.C. § 203 and 214.

Further, ACTA submits that it is incumbent upon the Commission to examine and adopt

rules, policies and regulations governing the uses of the Internet for the provisioning of

telecommunications services. The use of the Internet to provide telecommunications services

has an impact on the traditional means, methods, systems, providers, and users of

telecommunications services. The unfair competition created by the current unregulated bypass

of the traditional means by which long distance services are sold could, if left unchecked,

eventually create serious economic hardship on all existing participants in the long distance

marketplace and the public which is served by those participants. Ignored, such unregulated

operations will rapidly grow and create a far more significant and difficult to control "private"
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operational enclave of telecommunications providers and users. Such development will clearly

be detrimental to the health of the nation's telecommunications industry and the maintenance

of the nation's telecommunications infrastructure.

ARGUMENT

Commission's Authority to Regulate the Internet. ACTA submits that the Commission

has the authority to regulate the Internet under the provisions of 47 U.S.C. § 151, which created

the Commission:

[flor the purpose of regulating interstate and foreign commerce in communication

by wire and radio so as to make available, so far as possible, to all the people of

the United States a rapid, efficient, Nation-wide, and world-wide wire and radio

communication service with adequate facilities at reasonable charges, for the

purpose of the national defense, for the purpose of promoting safety of life and

property through the use of wire and radio communication. . . .

The Internet is a unique fonn of wire communication. It is a resource whose benefits are still

being explored and whose value is not fully realized. Its capacity is not, however, infinite. The

misuse of the Internet as a way to bypass the traditional means of obtaining long distance service

could result in a significant reduction of the Internet's ability to handle the customary types of

Internet traffic. The Commission has historically protected the public interest by allocating finite

communications resources/frequencies and organizing communications traffic. ACTA submits

that here also it would be in the public interest for the Commission to define the type of

pennissible communications which may be effected over the Internet.
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Commission's Authority to Regulate Respondents as Interstate Telecommunications

Carriers. ACTA submits that by both established precedents defining "common carriage" or

"public utility" type of operations for purposes of regulatory jurisdiction, and by statutory

enactment, the Respondents, as purveyors of Internet long distance services, are interstate

telecommunications carriers, subject to federal regulation. 3 Section 3 of the new

"Telecommunications Act of 1996," Pub. L. No. 104-104, 110 Stat. 56 (1996), to be codified

at 47 U.S.C. 153, includes the following definitions:

(48) Telecommunications.--The term "telecommunications" means the

transmission, between or among points specified by the user, of information of

the user's choosing, without change in the form or content of the information as

sent and received.

(49) Telecommunications Carrier.--The term "telecommunications carrier" means

any provider of telecommunications services, except that such term does not

include aggregators of telecommunications services (as defined in section 226).

A telecommunications carrier shall be treated as a common carrier under this Act

only to the extent that it is engaged in providing telecommunications services,

except that the Commission shall determine whether the provision of fixed and

mobile satellite service shall be treated as common carriage.

3 ACTA assert that Respondents are also intrastate telecommunications carriers, subject
to regulation by state public utility commissions.
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(51) Telecommunications Service.--The term "telecommunications service" means

the offering of telecommunications for a fee directly to the public, or to such

classes of users as to be effectively available directly to the public, regardless of

the facilities used.

It would appear that Respondents are currently operating without having complied with the

requirements of the Communications Act of 1934, as amended, applicable to providing interstate

and international telecommunications services, ~, Sections 203 and 213, codified at 47 U.S.C.

§ 203 and 214.

Case law also supports the Commission's authority to regulate the Respondents. In 1968,

the Supreme Court was presented the issue of the Commission's authority to regulate the cable

television industry, or CATV, then still in its infancy but growing quickly. In United States v.

Southwestern Cable Co., 392 U.S. 157 (1968), the Supreme Court had to decide whether the

Federal Communications Commission 1) had the authority under the Communications Act of

1934, as amended, to regulate CATV systems, a new technology and therefore not specifically

discussed in the Act, and 2) if the Commission had such authority, whether it also had the

authority to issue the particular prohibitory order that it had: one designed generally to preserve

the status quo pending further investigation and proceedings, and not issued pursuant to the cease

and desist rules of Section 312 of the Act (47 U.S.C. § 312).4

4 The Commission had ordered that respondents, a cable company, generally restrict their
carriage of Los Angeles signals to areas served by them on February 14, 1966, pending hearings
to determine whether the carriage of such signals into San Diego contravened the public interest.
The order did not prohibit the addition of new subscribers within areas served by respondents
on February 15, 1966; it did not prevent service to other subscribers who began receiving
service or who submitted an "accepted subscription request" between February 15, 1966, and
the date of the Commission's order; and it did not preclude the carriage of San Diego and
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The Supreme Court answered both questions in the affinnative.

The Supreme Court stated that "the [Federal Communications] Commission has

reasonably concluded that regulatory authority over CATV [was] imperative if it [was] to

perfonn with appropriate effectiveness certain of its other responsibilities." [d. at 173. At that

time, cable television characteristically neither produced its own programming nor paid

producers or broadcasters for use of the programming which CATV redistributed. [d. at 162.

The Court noted the Commission's concern that competition by CATV might destroy or degrade

the service offered by local broadcasters and exacerbate the financial difficulties of UHF and

educational television broadcasters.

Commission's Authority to Grant Special Relief to Maintain the Status Quo. With regard

to the procedural issue, the Court in Southwestern Cable upheld the authority of the Commission

to issue an order maintaining the status quo. The argument was made that the Commission

could only issue prohibitory orders under the Act's Section 312 cease and desist provisions

which, the Court assumed without finding, were only proper after a hearing or the waiver of the

right to a hearing. The Court rejected that argument, stating:

The Commission's order was thus not, in fonn or function, a cease-and-desist

order that must issue under Sections 312(b), (c). The Commission has

acknowledged that, in this area of rapid and significant change, there may be

situations in which its generalized regulations are inadequate, and special or

additional fonns of relief are imperative. It has found that the present case may

Tijuana, Mexico, signals to subscribers in new areas of service. United States v. Southwestern
Cable Co., 392 U.S. 157, 180 (1968).
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prove to be such a situation, and that the public interest demands "interim relief

. . . limiting further expansion," pending hearings to determine appropriate

Commission action. Such orders do not exceed the Commission's authority.

This Court has recognized that "the administrative process [must] possess

sufficient flexibility to adjust itself" to the "dynamic aspects of radio

transmission," F. C. C. v. Pottsville Broadcasting Co., supra, at 138, and that

it was precisely for that reason that Congress declined to "stereotyp[e] the powers

of the Commission to specific details .... " National Broadcasting Co. v. United

States, supra, at 219. 5

The Commission should take the same action in 1996 with regard to the new technology of long

distance calling via Internet as it did thirty years ago in 1966 with regard to the then-new

technology of cable television: grant special relief to maintain the status quo so that it might

carefully consider what rules are required to best protect the public interest and to carry out its

statutory duties.

Other Issues Necessitating the Commission's Regulation of Long Distance via the

Internet. The Commission has a duty to oversee and effect the Telecommunications Act of 1996

as well as its long-standing duties under 47 U.S.C. § 151. The Commission should take action

in order to preserve fair competition and the health of the Nation's telecommunications industry.

Absent a healthy industry, with users paying telecommunications companies a fair price for

telecommunications services, the Commission's duty to effectively promote universal service

5Id. at 180.
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cannot be achieved. Absent action by the Commission, the new technology could be used to

circumvent restrictions traditionally found in tariffs concerning unlawful uses, such as gambling,

obscenity, prostitution, drug traffic, and other illegal acts.

INFORMATION REGARDING RESPONDENTS

ACTA does not possess a listing of all the companies providing free long distance calls

via computer software. However, Attachment 1 contains some information regarding the

following Internet telephone software companies and products:

a. Company:

Product:
Distributors:

b. Company:

Product:

c. Company:

Product:

d. Company:

Product:

e. Company:
Product:

VocalTec, Inc.
157 Veterans Drive
Northvale, NJ 07647
Telephone: (201) 768-9400
Internet Phone
VocalTec, Inc.; and
Ventana Communication Group
Research Triangle Park, NC

Internet Telephone Company
Boca Raton, FL
Telephone (407) 989-8503
WebPhone

Third Planet Publishing Inc., a division of Camelot
Corporation
Digiphone

Quarterdeck Corporation
13160 Mindanao Way, 3rd Floor
Marina Del Ray, CA 90292
Telephone (310) 309-3700
WebTalk

Unknown
CyberPhone
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CONCLUSION

Permitting long distance service to be given away is not in the public interest. Therefore,

ACTA urges the Federal Communications Commission ("the Commission") to exercise its

jurisdiction in this matter and: issue a declaratory ruling establishing its authority over interstate

and international telecommunications services using the Internet; grant special relief to maintain

the status quo by immediately stop the sale of this software; and institute rulemaking proceedings

defining permissible communications over the Internet.

Of Counsel:

./'F:~~es H. Helein
General Counsel

Helein & Associates, P.C.
8180 Greensboro Drive
Suite 700
McLean, Virginia 22102
(703) 714-1300 (Telephone)
(703) 714-1330 (Facsimile)

Dated: March 4, 1995
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In the resulting impromptu inter
view. Karlsson said he uses his c0m
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The fM.miIIIIt.e <XlIIversation with
KarlIsau would haYe cost about $7 by
tradiIiooaI JDeaIlI. But over the Inter
net the caD was free, if )'QU cbl't amt
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Some of them can be implemented by
the NASD on its, own, while others
would require SEC approval.

"Our underlying goal is to ensJ,tre
that arbitration remains viable and
cost-effective," Brophy said in a tele
phone news conference. But she. did
not endorse any of the specific recom
mendations.

Virtually all major brokerage firms
require their customers to take dis
putes over investments to the NASD
for arbitration instead of going to
court. Having independent arbitrators
deciding the cases once was quicker
and cheaper than filing a lawsuit in
state or federal court.

But dissatisfaction with the arbitra
tion system bas grown in recent years
along with the volume of cases. The
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Digiphone, by Third Planet Publish
ing Inc., a division of Dallas-based Cam
elot Corp., takes a different approach.
It lets callers type in the e-mail ad
dresses of the parties and connect to
them directly. Internet Telephone Co.
ei Boca Ratoo, Fla., is a newcomer with
a product called WebPhone slated for
release in several weeks. It too em
ned:s to e-mail addresses directly.

Phone company officials say they
don't yet view tbese'Calls as a threat to
their business. Those oompanies also
happen to carry most of the Internet
traffic, so they do get some a:mpensa
tion foc the use <i their networks.

"Obviously, this is a new area with
many possibilities," said AT&T Corp.
spokesman Mike Miller. "Ifour custom
ers start moving toward it in a big way,
it would only be prudent and responsi
ble for us to meet those needs."

But new twists on Internet calling
may Il1lIR the companies pay greater
atteIDln. Services are being prepared
that~ let people with~
phones cd people who have only ordi-
nary~ .

International Discount Telecommu
nications of Hackensack, NJ., is work-
ing to begin a service called USAIB, From: Cl
Net2Phone. PC owners soon would be
able to dial any telephone number in <6:er, warned that desJite the good.
the world for 10 cents a minute, ac- year, the firm still bad the highest unit
cording to thecompaOy's brochure. labor costs in the industry. "Our tuB po-
The caiII would t:r;nel on the Internet to teDtial .•• cannot be realized, Dlr our
its country of destination; and then exislmce assured, if we do not achieve
jump to the local phone system. _ acompetitive cost structure," he said.

Jeff Pulver of Great Neck, N.Y., Yesterday W38 the first: day on the
plans to dfer a similar service free of job for Stephen M. Wolf, the fumer
charge as ~ oooperative venture with .United Airlines chairman who was
rnrnnII..... enthusiasts around the world. hired last week to replace Seth E.
~ ~ as USAir'scbairmanand chiefPulver, a 33-year-old brokerage ana- .;JUIUIICIU

lyst, ham radio 'operator and Internet ellIIlCUtive. But Wcif dedined to am-
fan, . +-mn what he caDs the F ment on the company's financial situa-

IS - ree ..:- or his ..l.._ for the airtine..World Dialup. He says 217 people UIUU YJGU"

worldwide will operate computers to 'Tm abEdutely deBgbted to be here,
put the calls on the local~ system. but it would be premature for me to in-

"Pbme oompanies ov:;;are tak- dicate anytbing about our future direc-
iog dis as a serious threat," he said. tioo," Wolf told a morning te1eaxJfer-
"But DO me in the United States bas eoce with aualysts. He told them. be
reaDy Jidred up on this yet" bad managed "'verI nicely" without

PBONIS, From Cl

Computers
Can Become
Telephones .

To alIlDed, both parties must have
Internet accounts, the same brand of
telephone software and multimedia
<XlIIJIIUters with 486 processors or bet
ter. One penoo speaks into a micro
JDme that is pIuaed into a computer.
The dware <XXMrts the voice to dig
ital infor:mation that flows across the
Intemet like any other coDection of da
ta. At the receiving computer, it is con
vertled beck into soond, which is heard
tbroaab headpbooes or speakers.
. Tbe 1QD quaIty IelMs muc:h to be

cIeIiftd. Kad8Ioo scMJded as he might .
line in the fledaIing days of long
diatuce phone service, with tinny
sound quality and delays of up to sever
al aecoods spIittiog up the conversation.
Still, quality has improved greatly c0m

pared with a year ago.

~~~~~~
dtware for $50 to $60. Dozens of
~ \I3riatioos are available
free ClIl the Iatemet. .

-n.e (lIOdud:s have sort of &me
..... 811 evdutbl, froo1 pnetlring
that really didn't work that well to
lDIIIf)di. that is aettiog reaDy inter
esIiIII ill terms ~ the quality ei the
sound and ease of use," said Mark
Wllltber, a vice p:'eSident at Intema
ticmal Data C«p.

AbeId ~ the pack. for now, is Inter
net Pbaoe by Vocaffec Ltd.. an Israeli
<XIIII*1Y wMb US. d6res in Northvale,
NJ~1be I-Pboae, as it's called. con
oeds me coDIputer aiDer to anof:her
through me ~ 15 CXIIDpUter "servers"
here and aIJ:oId. I-Pbaoe WCX'ks as a
kiadd audM> "'chat rocxo." in wbich us
ers can see ClIl tbeir sa:een who is on
IiDe aDd. cbooee to caD or receive caDs
from.,me in the group.

Quarterdeck Corp. of Marina Del
Ray, CIIf.,.bas an Iot.emet t:ele4ime
ayIItem caIed WebTalk, also using the
"'chat roooJ." lqlIXOllCh.


