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Idaho Communications Limited Partnership (ICLP), Mobex

Idaho, Inc., North Carolina Communications, Inc., (NCCI), and

Robert Dettle ("Petitioners"), by counsel and pursuant to section

1.106 of the Commission's rules, hereby requests clarification

and reconsideration, to the extent necessary, of the First Report

and Order in PR Docket No 93-144, released December 15, 1995, and

published in the Federal Register on February 15, 1996.

Petitioners also seek clarification and reconsideration of the

Wireless Telecommunications Bureau's Public Notice released just

days ago, March 14, 1996, apparently in response to inquiries

from licensees about the uncertain status of the October 31,

1995, SMR license grants and the fact that licenses have not yet

been issued.!1 Petitioners are directly affected by the Order

and Public Notice, and have standing to seek clarification and

reconsideration.

I. Facts Presented.

On or about December 17, 1993, NeCI filed, for itself

and its managed facilities, applications and an associated

"Request for Extended Implementation Authorization"Y to upgrade

!I Public Notice, "Wireless Telecommunications Bureau Provides
Guidance to 800 Mhz SMR applicants Granted Authorizations on
October 31, 1995", DA 96-362, (March 14, 1996) attached hereto as
Attachment A.

Y "Request for Extended Implementation Authorization for Wide
Area Digital Specialized Mobile Radio ("SMB") Network comprised
of 800 Mhz facilities licensed under call signs: WNRU279,

(continued•.• )
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its existing SMR System in North Carolina. similarly, on August

8, 1994, ICLP filed a "Request for Extended Construction and Rule

waivers" in connection with the above referenced applications for

itself and managed licenses which comprised its system. These

requests for extended implementation were specifically referenced

and incorporated by reference in the applications.

Representative references to the requests in the applications are

attached as Attachment B. Incorporated within these applications

were requests for extended five-year construction. 1/

The applications listed in the caption to this Petition

were granted on October 31, 1995.~ Pursuant to the

Communications Act and relevant Commission rules, these grants

became final and unappealable on December 1, 1995. Petitioners

received no Petitions for Reconsideration or other appeals

concerning these grants.

~( ••• continued)
WNBC858, WPAX766, WNPS667, WPAV284, WNPU562, WNPS663, WPBV356,
WQT600, WPAC378, WNRU238, WPBA729, WNRU215".

~ Through a series of assignments of licenses and management
agreements prior to grant of the applications, Mobex Idaho and
Mobex North Carolina, respectively, are successors in interest to
SMR Systems these applications and now granted licenses relate
to. The Licensing Division has been requested to update its
records to reflect the previously granted assignment
applications.

~ ~,Public Notice, "Wireless Bureau Vacates and Supersedes
Grants to SMRS Announced by March 17, 1995 Public Notice",
released October 31, 1995. (The text of that Public Notice, and
the relevant pages announcing the grants to Petitioners are
attached hereto as Attachment C).
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On December 15, 1995, the Commission adopted and

released its First Report and Order in PR Docket 93-144~. Among

other things, the Commission decided the following:

with respect to requests for extended implementation
authority currently pending before the Bureau, we
hereby deny these requests.~

Petitioners seek clarification and, to the extent

necessary, reconsideration of this Order and the March 14, 1996

Public Notice, as they relate to the applications previously

granted.

II. Argument

A. The Applications for Extended Implementation
Authority Granted October 31, 1995, Were Not
Pending On December 15, 1995, the Adoption
Date of the First Report and Order.

Petitioners filed the granted applications for the

purpose of constructing a wide area enhanced 5MB system over a

period of time. This purpose was clearly set out in the

applications and accompanying material. The Commission's

decision at Paragraph 114 of the First Report and Order in Docket

93-144 applies only to "currently pending" requests for extended

~/ FCC 95-501 (released December 15, 1995) (hereinafter "First
Report and Qrder") .

~ First Report and Order, , 114 at slip op., p. 64 (December
15, 1995).
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i~l.mentation authority. The above referenced applications were

granted on October 31, 1995, and became final and unappealable on

or about December 1, 1995. 47 CFR §S 1.106 and 1.108. Under

these sections, the opposing parties or, the Commission on its

own motion, must reconsider an action within 30 days of PUblic

Notice, i.e., October 31, 1995. Y Therefore, these extended

implementation requests, as to the granted channels, were not

"currently pending" on December 15, 1995, when the Commission

adopted the First Report and Order in this Docket.

The applications were for extended implementation

authority. No limitation on the grant was contained in the

Commission's October 31, 1995 Public Notice.~1 By granting the

applications unconditionally, the Commission granted Petitioner's

applications in whole, not in part, on October 31, 1995, and

Petitioners received extended implementation authority.

The March 14, 1996, Public Notice for the first time,

some four and one half months after the construction period

apparently commenced, and three months after the First Report and

Order, apparently sets out the Wireless Telecommunications

Bureau's view generally that construction of the October 31,

Y Grant of the licenses in question also became final because
the Commission, by December 11, 1995, did not on its own motion
order the records of the licensing proceedings before it for
review. 47 C.F.R. S 1.117.

y ~ Attachment C hereto.
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1995, license grants must be completed by October 31, 1996, even

though licenses authorizing that construction have not yet

issued:

" ... licensees may commence construction prior to
receiving individual authorizations (Form 574L)
from the Bureau's Licensing Division. See 47 CFR
SS 1.4 and 90.167. V

In essence, the effect of the Public Notice is to reduce the

construction period generally applicable from a minimum of 12

months to 7 and 1/2 (seven and a half) months. The Bureau

delayed the issuance of licenses following the October 31, 1995

Public Notice. The Bureau waited until months after the adoption

of the First Report and Order to assert that no extended

implementation grants were made on October 31, 1995.

As a result, Petitioners are in the precarious position

of a) having lawfully received 5-year extended construction

grants as requested in their applications; b) not having any

licenses issued; and c) in jeopardy of having to construct and

place in operation these channels in approximately seven month's

time, i.e., by October 31, 1996, based on a delayed Bureau

interpretation of an inapplicable Commission Order.

However, the staff position as expressed in the March

14, 1996, Public Notice does not apply to Petitioners'

situations. Extended implementation authority was granted on

~ Public Notice, March 14, 1996.
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october 31, 1995, when the applications were granted.

Petitioners' requests for extended implementation authority for

these channels were not "currently pending" on December 15, 1995.

The requests had been granted on October 31, 1995, and had become

final and unappealable.

B. Fundamental Fairness Requires That Similarly
situated Licensees Be Afforded Similar Competitive
Opportunities for Extended Implementation of
Emerging Technology Systems.

Over the years, the Commission has granted scores of

waivers and extended implementation requests to SMR and other

licensees proposing to construct wide area enhanced technology

systems, thereby giving those systems significant competitive

advantages in the marketplace. See Fleet Call. Inc. 6 FCC Red.

1533 (1991); Powerspectrum, 8 FCC Rcd 4452 {1993}; see Nextel

Communications. Inc, 10 FCC Rcd 3361 {1995}, reconsideration, 10

FCC Rcd 10450 (1995); see also Dial Page. Inc., DA 95-2379,

(released November 22, 1995). See also former section 90.629 of

the rules regarding "Extended Implementation". Petitioners'

requests met the requirements of the rules and the previous

waivers. Petitioners' requests were filed long before the

commission's proposal to "cease accepting" new requests for

extended implementation authority.Y Petitioner's systems are

Y The Further Notice of Proposed Rule Making in this Docket
was adopted October 20, 1994 and released November 4, 1994. See
10 FCC Rcd. 7970 {1994}. While the Commission originally

(continued... )
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within well defined geographic areas where they presently

operate, would promote new service to the public through channel

re-use within the Petitioners' existing footprint, and protect

Petitioners' systems against further encroachment through anti-

competitive "short spacing" by competitor licensees.

It is not enough for the Commission to claim that it

did not consider Petitioners' requests for wide area

implementation at the time it granted the licenses. Such a

position would be contrary to the Commission's responsibilities

to review applications prior to grant. The Commission had more

than adequate time to review the applications, having completed

one round of grants in February, 1995, only to conditionally and

then permanently rescind those grants while it studied the

applications and their interrelationships again for another six

months, i.e., through October 31, 1995. The Commission is deemed

to be familiar with the contents of the applications it granted,

since the applications clearly on their face referenced the

simultaneously filed requests for extended implementation. Y

11
( ••• continued)

proposed that SMR systems "licensed after August 9, 1994 will not
be eligible for extended implementation," see 10 FCC Red at
8029, the final rule adopted by the Commission denies extended
iaplementation eligibility to SMR systems only after the
"effective date" of these rules, which is'March 18, 1996.
Petitioners' applications, inclUding its requests for extended
implementation authority, were granted prior to the effective
date of these rules, i.e., on October 31, 1995.

Y As a result of preferred Commission practice and custom, the
extended implementation requests and discussion, set out in

(continued ... )
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Under the circumstances, it can only be concluded that

the commission granted Petitioners' applications in full; such

grants became final, and Petitioners' requests for extended

implementation were granted also on October 31, 1995.

C. Under the Circumstances, Petitioners Would Be
Entitled to Further Relief From An October 31,
1996 Construction Deadline.

Should the Commission, on adoption of a reconsideration

order sometime in the summer or fall of 1996, take the position

that it had denied the Petitioners' requests for extended

implementation in the December 15, 1995, First Report and Order,

Petitioners would be placed in severe jeopardy. Almost five

months already has gone by without Petitioners having direct

notice that their specific requests for extended implementation,

which it believes were granted previously, were in fact later

denied! By the time a reconsideration order is issued, the

October 31, "deadline" for constructing and placing in operation

these stations will be fast approaching, leaving Petitioners with

insufficient time to make realistic financing plans and placing

construction orders.

§I( ••• continued)
pleading form, was filed simUltaneously with the applications
which incorporated the request by reference. This avoided
unnecessary and excessive attachment of voluminous, repetitive
statements to each affected application. The Wireless
Telecommunications Bureau's Licensing Division would then group
the applications and extended implementation requests together
upon receipt.
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Petitioners notified the Commission in filing these

applications that construction would be complex, innovative, and

involve greater than one year. The very uncertain construction

deadline situation has complicated Petitioners' planning even

further, reduced its marketplace flexibility, and potentially

increased its construction costs.

Apparently the Commission takes the position that it

impliedly, but not specifically, and without notice, deferred

consideration of Petitioners' extended implementation requests on

October 31, 1995, even while it granted Petitioners the authority

to construct the frequencies. The Commission then apparently

takes the position that it later denied, by implication, but not

specifically, Petitioner's extended implementation requests on

December 15, 1995. Under the circumstances, the Commission

should grant Petitioners further time to construct.

Specifically, the Commission should grant Petitioners two years

from the effective date of its Reconsideration Order, consistent

with its modification of other, previously granted extended

implementation orders~

~ ~ First Report and Order at Paragraph 112. Petitioners
are entitled to such relief, because their applications were
granted and became final prior to adoption of the First Report
and Order, and were therefore previously authorized within the
context of Paragraphs 110-112 of that Order, and are entitled to
si.ilar relief.
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WHEREFORE, the premises considered, Petitioners

respectfully request that the Commission clarify and reconsider

its First Report and order to the extent necessary herein.

Respectfully sUbmitted,

Idaho Communications L.P.
Robert E. Dettle
Mobex Idaho, Inc.
North Carolina communications, Inc.

By.~tC~
RaYmond J. Kiiiiau
Their Attorney

Dated: March 18, 1996 Ross & Hardies
888 16th st NW
Washington, DC 20006
(202) 296-8600

- 11 -



AT'l'ACIIKBNT A



52945

~) PUBLIC NOTICE
FEDERAL COMMUNICATIONS COMMISSION
1919 M STREET, N.W.
WASHINGTON, D.C. 20554 DA 96-362

News Media Information (2021418-0500. Recorded listing of releases and texts 12021 418·22:2 2

WIRELESS TELECOMlvn:NICATIONS BFREAt.: PROVU)ES (;FIDA:\CE TO MOO

!\mZ SMR APPLICANTS GRA.l\JTED AVTHORIZATIONS O~ OCTOUER 31. Illl)5

On October 31, 1995, the Wireless Telecommunications Bureau ("Bureau") isslied a
Public Notice announcing the grant of approximately 6,300 licenses for 800 MHz SMR
Business, Industrial/Land Transponation. and General category channels. from arpn),<illlatcl~

40.000 applications received between November 8. 1993 and August 10. 1994. Puhlic
Notice. Mimeo Number 60472. In response to numerous inquiries from grantees. tllv BlIr~;llI

provides the following daritkation with respell to the stalliS of Ih~sl: lil.·I.:Il"~"

1. The license:: grants identitit:d in the:: lklObc.:r 31. \11115 PlIhlil.· ~olil.·c \\I.·rl.· ,·II'·'II\\.·

on that date. ~ 47 C.F.R. §§ 1.4 and 90.143. Conse4uc::ntly. licensees lIlay 1.·(1.11I11~Ih.·I.'

constmction prior to receiving individual authorizations (Fonn 574L) from the Bureau'"
Licensing Division. ~ 47 C.F.R. §§ 1.4 and 90.167. Individual licenses will he i")lled
and call signs assigned to the licensees in the Public Notice at a later date.

2. Grants will not be stayed by petitions for reconsideration (See 47 C. F. R. ~ I I (lJ I

and are subject to any action taken by the Bureau pursuant 10 its review. See·,p C FR. ~

1.106.

3. Licensees also must comply with tht.: Clll1lmi-.sion·" ruks rl.·qllirill~ "IIII'-1I'IL,'(IIIII

and commencement of operations within one year. hased on the Cktohcr J I. Iqt)" ~L1111 (1;111.'

~ 47 C.F.R. § 90.167. Thus licensees must complete construction and ~Ol1\llIellLl.'

operations by October 31. 1996.

4. Licensees who commence operations prior to receiving a call sign may liSt: a
temporary identification until they receive a license and call sign from the Bure::au'" Lin;'Ihi 11~'

Division. The temportlry identification shall ~lll1'>i"t llf "\\'T" ph." lll~ lil.l:Il"~l.··'" 11I';1: !iII'llll
numher. See:: ~7 C,F.R. ~ 2,}02 .

For funher information contact Mll'!lal:l Hall1ra. \\·irck".. T~k, 1I111111l11~1, ,II" ';1· I'",; ~.,i,

at (2U2) 41 >5-U620.



ATTACHKBlrl' B

Representative Application samples
Re: Wide Area Filings

Idaho Communications LP

North Carolina Communications, Inc.

(Hote: - Partial copies attached to the Petition. Complete
copies are on file in WTB Licensing Division, Gettysburg, PA
under relevant file numbers.)
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Public reportiDg burden for this collection of iDforma1ioD is estimated to range from tifteen minutes to six hours per response, including
the time fett review.DI illstructioD•• searchinl existinl data sources, gathering and malhlaining the data needed, and completil1g and
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NOTICE TO INDIVIDUALS REQUIRED BY THE PRIVACY ACT OF 1974 AND THE PAPERWORK REDUCTION ACT OF 1980

The .solicilaliob of persoud information requested in this form is authorized by the Communications Act of 1934, as amended. The
CommiJSioD will use the information provided in this (orm to determine whether grant of this application is in the public interest. Cn reaching
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government agc.nc:y. In addition, all information provided in this form, a. well as the form ilself, will be available for pUblic inspection. If
information requested on the (orm i. not provided, processing of the application may be delayed or the application may be rewrned withouf
action pursuant to Commission Rules. Tht foregoing norice if required by rho Peivacy Acr of 1974, 5 U.S.C. Secrion 522a(e)(3).

V antenna
a = height above ground to tip of proposed ."ren" (item 9)
b heighl above ground to top of .supportiDg structure (item 21)
c ground elevation above mtan sea level (item 8)

For these figures, ;'ems 8, 9 and 27 would be completed as follow. (See .amples below):

lrem g Item 9

Ground Elevation AntenDa Heiaht
To Tip

Figure HI SO 20

Figure H2 50 80

Figure *3 SO 65

lrem27

Structure T)pO Structure Heighl Above Groond

Pole 10

Tower 150

Building 40

U.. \hi••pace ror oddiUonaI inronnlllloo or remarks:

Remarks:

FCCS74
Seplember 1993

See "Request for Extended Construction and
Idaho Communications Limited Partnership.
average loading shown in Questions 3, 12.

Rule Waivers" filed by
Aggregate six month

FI1'-l(



•

Idaho Communications Limited Partnership
Exhibit A

Item 1. Frequencies

861.13750
862.13750
863.13750
864.13750
865.13750

861.63750
862.63750
863.63750
864.63750
865.63750

856.66250
857.66250
858.66250
859.66250
860.66250
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TERRY J. ROMINE, P.A.
AUorue)' at Law

Su.it~ 40Z
.u W_ Jell'erson Street

bckville, Maryland ZOSSO

3011340-3304

A..... ID
MD. DC AJL

December 17, 1993

Federal Communications Co~ssion

800 MHz Services
Post Office Box 358235
Pictsburgh, PA 15251-5235

. Roe: North Carol:LD.a Communications, Inc.
aequest for Wide-Area Specialized Mobile Radio
(·SMR" ) Network in the Central Korth Carolina
and Request for" An Extended Implementation
Period

Dear Sir or Madam:

Tekfax
301/340-3308

Enclosed, on behalf of North Carolina, Inc., are eleven FCC
Form 574 applications requesting that che Commission authorize new
800 MHz SMR facilities to facilit.ate the conversion of currently
constructed and operational SMR stations to a wide-area SMR Network
in the central North Carolina area. Attached to each application
is a check in the amount of $35.00 made payable to the "FCC" to
cover the requisite filing fees. Also enclosed is a Request for
Extended Implementation which asks the Commission to grant
addi~ional time to construct the newly-authorized facilit.ies
thereby converting the existing analog systems to a digital mode.

Should there be any questions regarding the applications or
associated Request, please contact this office.

Very truly yours,

~
~-.:;;;--_._-

~~
,..~ .

. Te~: ine

EnclOSures

cc: North Carolina Communications, Inc_
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11t1UtY J. ROMINE, P.A.
AIloraey at Law

Suite 40%
22 West Jelfersoa Screef

RoebWe, J\bI'ylalld 10150

3011340-3304

4,. hid 1m
MD. DC" JL

December 17, 1993

TeId'ax
3011340-3308

Federal Communications Commission
800 MHz Services
P.O. aox 358235
Pittsburgh, PA 15251-5235

Attn: Terry L. Fishe1, Chief
Land Mobile Branch
Gettysburg, PA 17325-7245

Roe: It..quest for Exte=4ec1 Implementation Authorization for
WieSe Area Digital Spec1alizecSKobile Radio ("SKR")
Network c~ri.ed of 800 MHz facilitieslicen.ed UDder
call signs: MRRU279, MNBC858, WPAX766, WNPS66',
WPAV284, WNPOS62, WNPS663, WPBV356, WQT600, WPAC37S,
WNRt1238 , WPBA729, WNRU215

Dear Mr. Fishel:

North Ca.rolina Communications, Inc. ("NC Corom") , pursuant to
Section 90.629 of the Commission's Rules, 1 respectfully requests an
extended. implementation period of five years in which it may
implement the modifications contemplated by this filing and the
applications filed contemporaneously herewith.~

'North Carolina communications, Inc., is the largest home-owned
communications facility in the Fayetteville area, which has served
CUmberland and the surrounding counties for over 2S years. The
company has over 100 yeat:s combined experience in sales and service
of mobile communications.

North Carolina Communications operates eleven SMR trunked
tel.ephOne interconnect systems, either licensed to or managed by NC
Comm, with coverage in every major metropolitan area, in Nort.h
Carolina. In addit.ion, NC Comrn has a cooperative arrangement with
other SMR operators stat.e wide which allows communications both
locally and long distance. In order t.o continue its tremendous
growth and remain compet.it.ive, North Carolina Communications seeks
to convert its analog Specialized Mobile Radio ("SMR") net.work and

47 C.P.R. Section 90.629.

2 The original applications are attached hereto as
Bxhibit 6.
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compr~se~ of thirteen seations located at eleven (~l) constructed
op.rati~al sites to a wide-area, digital wide-area network. NC
Command its managed facilities are currently authorized to operate
SMR systems in an analog mode throughout: central and'Ei!ast:ern North
Carolina,wllich is considered a wait-list area.) Through this
filing, NC Comm proposes an advanced-technology, digital, wide-area
SMR network to better serve its region.

NC Comm believes that the grant of this request is consistent
with the Commission's intent in amending Section 90.629 provi~ing

extended implement~tion schedules for such wide area systems. The
planned conversion of analog SMR systems to digital systems and the
development and implementation ot the sites necessary to connect
the various markets will require in excess of ODe year to fund,
purchase, construct and place in operation. Moreover, grant of the
relief sought by NC Comm by this request will permit NC Comm to
meet the ever-increasing demand for advanced mobile communications
with roaming capabilit.ies utilizing smaller, lightweight and more
compact portable radios.

The Commission has recognized that mUltiple base s~ations can
comprise a single system, as proposed herein.· Further, in the
Fleet Call proceeding,S the Commission held t.hat rr aggregate
loading" of a system made up of mult.iple base stations sat.isfied
the requirements of Section 90.627 and therefore if the aggregate
loading of such a system were sufficient, no waiver of Section

3
~ Public Not.ice (No. 40474), Private Radio
800 MHz Radio Systems Applicat.ion Waiting
List., dated November 18, 1993, pp 10-11, 63­
64.

~ Letter dated December 23, 1992, from Chief, Private
Radio Bureau, Federal Communicacions Commission to
David E. Weisman, Esquire. See also Letter dated May
12, 1989, from Chief, Land Mobile and Microwave
Division, Federal Communications Commission to Robyn G.
Neitert, Esquire, attorney for Millicom Radio Telephone
Company, Inc.; Memorandum Opinion and Order, In re
Request of American Mobile Data Communicat.ions, Inc., 4
FCC Rcd 3802 (1989); Report and Order In re Requesc of
PowerSpectrum, Inc., July 17, 1993.

See Memorandum Report and Order, In re Request of Fleet
Call, Inc" 6 FCC Red 1533 (199l).
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Federal Communications Commission
December 17, 1993
Page 3

90.627 wasnec::essary.~Intniscase, NC Comm requests that the
integrated central and eastern North Carolina wide area system be
considered loaded and compliant with the Corranission' s Rules_
Accompanying this letter, as Exhibit 3, is a certification of
mobile loading for the proposed system. This certification
demonstrates that the aggregate loading for the system isPifteen
Hundred Thirty (1530) mobile units, which equates to a minimum of
seventy (70) mobile units per the twenty-one (21) discrete channels
included in this request.

NC Comm requests extended implementation in order to better
serve l.ts customers. Without grant. of extended implement.ation
relief, the construction and operation of this complex, integrated
system will be severely constra.ined thereby inhibiting full service
to the public in North Carolina. Grant of this request will meet
the Commission's goals of ensuring efficient utilization of radio
spectrum as well as fostering competition in the wireless mobile
raaio service industry in the area.

Attacheci hereto as Exhibit 6 are the FCC Form 574 applicat.ions
the grant of which will initiate the implementation of the North
Carolina Wide Area SMR Network con~emplated in this Request.

Should questions arise in connection with this request., please
cont.act this office.

Very truly yours,

NORTH CAROLINA COMMUNICATIONS, INC.

cc: North Carolina Communicat.ions, Inc.

Additionally, the Commission implicitly recognized that
re-use of currently authorized frequencies did not
require relief from Section 90.621(a) (1) (iii) and (iv)
of the Commission'S rules (there is no limit t.o the
number .of channels t.hat may be trunked, but a maximum
of t.wenty channels will be assigned at. one time and an
SMR licensee may be assigned a maximum of five channels
at one eirne - )



07/27/1994 14: 12 FROM N.C. l;..0MMUHICATIOHS IHC.
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NORTH CAROLINA COMMUNICATIONS, INC.
WIDE.AREA SMR NETWORK

AND EXTENDED IMPLEMENTATION REQUEST

INCLUDED· FREQUENCIES/CALL SIGNS
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WNRUZ79
861.51150
862.51250
863.51250
864.51150
865.51250

WNBCIS8
861.96150
862.96150

WPAX766
861.91250

WNPS667
863.66250
864.66250
865.66250

WPAV284
862.86250 .

WNPU562
858.51250

WNPS663
863.41250

DISCRETE FREQUENCIES INCLUDED

WPBV356 .
861.56250

WQT600
862.21250

WPAC378
856.51250

WNRUl38
861.48750

WPBA719
861.08750
862.08750

WNRU115
864.73750


