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Summary

A growing number of utilities and pipelines have expressed <l strong interest in

actively providing telecommunications services and products. 'I \l the extent that utilities

and pipelines enter into the provision of such telecommunicationsl'rvices they fully

expect to be subject to the Act's universal service provisions in tile same manner as other

similarly situated carriers. Indeed, UTC is confident that if the Cummission properly

stluctures its rules, the utility industry can playa significant role ill lhe deployment of

tckcommunications infrastructure and the advancement of universal service.

However, in drafting its universal service obligations the F( 'C must be careful not

L: adopt overly broad contribution requirements that could have the unintended

ci;nsequence of creating a disincentive for continued utility provision of

telecommunications infrastructure. Specifically, UTe' considers it premature for the

l 'ol11mission to extend universal service contribution requirements to non

telecommunications service providers. including entities that op...T<llc as infrastructure

providers or carrier's carriers but which do not themselves directly ofTer service to lhc

puhlic.

iii



..

Before the
FEDERAL COMMUNICATIONS COMI\HSSION

Washington, D.C. 20554

In the Matter of

Federal-State Joint Board on
lJniversal Service

To: The Commission

Comments of UTC

CC Docket No. 96-45

Pursuant to Section 1.415 of the Federal Communications Commission's (FCC)

Rules, UTC, The Telecommunications Association (UrC).1 herehy submits its comments

in response to the Notice olProposeJ Rule A4aking (NPRA1), CC Docket No. 96-45,
•

released March 8, 1996. to implement the universal service provi:;j:lI1s of the

Telecommunications Act of 1996.2

UTC is the national representative on communications matters for the nation's

electric, gas, and water utilities, and natural gas pipelines. Ovcr I uOO such entities arc

members ofUTC, ranging in size from large combination electric-l'.as-water utilities which

serve millions of customers, to smaller, rural electric which cooperatives serve only a few

1 UTC was formerly known as the Utilities Telecommunications Coulld.

2 On April 1, 1996, the FCC released an Order, DA-96-483. extendin.~' ;he comment and reply

CUllll11ent deadlines in this proceeding to April 12, 1996, and May 17, ! >96 respectively.



thousand customers each. All utilities depend upon reliable and sc(\:rc communication~ (0

Llsist them in carrying out their public service obligations. In order to meet these

cu:nmunications requirements. utilities and pipelines operate extensive private, int~mal

c(1I11l11Unications networks consisting of both wired and wireless ccmponents.

While many utilities and pipelines intend to take an increasli,gly active role ;n th··

pi' ,vision of telecommunications services. the vast majority will relain a strong need for

pr:vate internal communications networks. Therefore, in crafting ii.; universal service

rules it is important that the Commission 110t unduly burden these c,'itica! private nctwol :.s.

J\S the~organization that took a lead role in ensuring that the Telect)jlTIlUnications Act 0:'

I <J)6 allowed for and promoted utility entrance into telecommunications, UTC is picascd

tp oller the following comments.

l. Contribution Requirements Should Not Be Extended Beyond
•Telecommunications Service Providers

The FCC has adopted the current NPRMto implement the universal service

dircctives of the Telecommunications Act of 1996. The principle source of funding for

universal service is the imposition of support obligations on telecommunications carriers.

A.:; the Commission is aware, a growing number of utilities and pi j'elines have expressed a

sirollg interest in actively providing telecommunications services L\ild products. COllsis: llt

wi:n the Act's dictate that universal service support mechanisms be assessed on an

c ~uitable and nondiscriminatory basis, utilities that enter into the provision of such

tc','communications services fully expect to be su~iect to the Act':; universal service

.2



provisions in the same manner as other similarly situated carrier;, Electric utilities i'ur

example, have a strong record of providing universal service, sCiviilg a greater perccn',age

of American households than local exchange carriers. lITC is ',Ciilfident that if the

Commission properly structures its rules, the utility industry car, piay a significant role in

the deployment of telecommunications infrastructure and the ml\'ancement ofuniversaJ

service. Indeed, for many utilities that serve rural areas. econoli;ic and infrastructure

development are key tenets in their overall corporate charters. illl'rafting its universal

service obligations the FCC must be careful not to adopt overly :lr\,ad contribution

requir~ments that could have the unintended consequence of creating a disincentive for

continued utility provision of telecommunications in1rastructun.',

A. Definition of Telecommunications Services

In attempting to determine who should contribute to uni\',T~,al service the

Commission notes that Section 254(d) of the Act requires that "iCJi cry

telecommunications carrier that provides interstate telecommun; -.:al \ons services"

contribute to "preserve and advance universal service." The FC,(' s .:eks comment un which

service providers fall within the scope of the term "telecommun;cal ions carriers that

provide interstate telecommunications services." The Act incluc!cs the following definition

of "telecommunications service:"

The term "telecommunications service" means the offeriJg of telecommunications
for a fee directly to the public, or to such classes of users as to be effectively
available directly to the public, regardless of the facilitie,<, u;cd.



A I'nfsing of this definition indicates that in 'lrder to be considered a telecommunications

serv ice provider an entity must satisfy two r _juirements: (1) telecommunications has to be

offered for a fee; and (2) the service has to 1 offered directly to the public, or to such

c1as':es of users as to be effectively availabk directly to the public.

1. Offered FOI' A ,Fce

The first element of this definition m:kes it clear that Congress only intended it to

app:y to commercial telecommunications SC' vices: that is, services that are offered for a

fee. Thus, for example, utilities and pipelilKs that rely on private l1lobile and fixed

communications networks to safely manage. control and coordinate, essential services, and

whidl do not offer the use of such commLll1i',;ltions services to third-parties for a fcc are

not lelecommunication service providers.

In determining whether a service is 0; Icred for a "fee," the FCC should look to

whclher the service is being offered on a Corlrofit commercial basis. For example,

utillties, pipelines and other private systel1l c ',erators often enter into non-profit, co:;t-

sharing arrangements for the construction an: operation of private communications

net\vorks. Such sharing arrangements have ,cen encouraged by the FCC, particularly in

the case of radio-based systems as a means (: I conserving spectrum. Even though one of

the private system owners or operators Illay l~ceive cost -reimbursement from other users,

thi2; docs not constitute a "fee" in the sense () being a payment for the rendition of a



communications service. Therefore. the FCC shoul(! il0t consid,T non-profit. cost··shared

sysfcms as offering services for a "fee."'

2. Directly To The Public

The second clement in the definition 01 lcleco1l1municati()llS service is that the

service must be offered "directly to the public.lr to ~'l'ch classes or users as to be

effectively available directly to the public." By adopting this clnlcnt of the definition,

Congress expressed its intent that the determiI:atiol1 0[' whether ;:il entity is acting <\') a

telecotylmunications service provider should C'CLIS 011 whether the :,ervice provider is itself

directly, offering service to the end-user public

Inclusion of the alternative phrase, "0; servi\:cs offered io such classes of users as

to be dTectiveiy available directly to the publ::." doc" not alter this Dellysis. as this clause

also looks to whether the service provider is 0 Tering' service din;~Jb to the end L1scr publ ic

The "effectively available" language was included to ensure that pn,vickrs who otTer

service to certain broad classes of end users. [ ithcr t:l;m the pubiic Cit-large, are included

within the scope of the definition, In this wa\. carr/I:rs who directly serve a sufficiently

large segment of the public so as to make th,' sel"\!j',T effectively available to a substantial

portion of the public are considered telecomL:unicahl/1s service providers. This reading is

consistent with the Commission's interpret<\t i JI1 0 f S; l11ilar statutury language contained in

the definition of "commercial mobile radio.~rvice" (('MRS). A CMRS provider is

defined, in part. as one who makes "service 'ailabk 10 the public or to such classes of



eligible users as to be effectively available to a sLlbstan!ial portion of the Ilublic.,,3 The

FCC interpreted this language as including carriers thil' do not limit t! 'ir offerings to a

~~i("nificalltly restricted class of eligible end users. 4 HOivever, unlike 1 e CMRS definition,

th~ new Act's definition of telecommunications servic J contains tin \..' pli.:it requirement

[11 i ~ 'he provider offers service directly to the public

Thus, the mere provision of int'rastructure. sucL as "dark libel" or wholesale

c;'p~:ity to third-party carriers would not be a "direct"' offering of :)Ci "icc to the public, ()f

C!'ill":, an entity leasing such infi'astrllcture or bulk c:!;Jacity lhm] a J\rrier's carrier and

l;::'! it to provide for-profit service directly to the Jlllidic would :lC lIne'ring

"kk-:ommunications service"

The legislative history for nearly ide:Jtical lan~uage adopted :.y the Senate

ComnH.::rce Committee in the I 03rd Congress further \'alidates tllis ill'crpretation. The

Comme,'ce Committee H.,eport to accompany S, 1822.' the Communic:iliollS Act of 1994,

explain:·; that:

The term "telecommunications service" is not intended to include the
ofTering of telecommunications facilities for lease or resule by others for [he
provision of telecommunications services. For instance, the offering by all

electric utility of bulk fiber optic capacity (i,e., "dark fiber") does not fall
within the definition of telccomll1unicc,tions service.:;

3 Section 332 (d)( J) of the Communications Act of J934 as amended hy :he Omnibus Budget

Reconciliation Act of 1993.
4 Private carriage in the CMRS context is now lilnited tu the provisio'l l r service to certain

distinct classes of "cligible users." However, undcr the .\ct, a private ca, ricr would be an cntity
that provides communications service on such an individllalized basis 'h;1 it can not be reasonably
~onstrued as being "effectively offered directly" to the public.

Report of the Senate Committee on CUll1l1lercc. Science and Transportation on S, 1822, Report

103-367, I03rd Congress 2nd Session, Septcmber 14, I()()!
()



Whik S.1822 was not ultimately adopted, its d,:finiliCt,j for "',e!ccommunications services"

was ilic'Orporated in large part (including the spec! Lea! i,)Jl Ih;:l service be offered directly to

the pul:lic) in to the definition orlhc Act of 19'1(J.('

The exclusion 0 f "carrier's carrier" arranger wnls JI'OJ11 the definition of

telccl,; l11mnications services comports with the o\cr,il; intcn! or the Act to encourage

additi(lIlal facilities based competition. By all"'Nil g,'iltitics such as utilities and pipelines

to act as infrastructure providers 011 a nun-rcgui:lkd ha~;is, new services and competitors

can be. introduced in the marketplace 7 Third-parties that utilize leased capacity to provide

commercial telecommunications services d.in~~Jj;: (i, I 'public, would, themselves be

considered telecommunications service providers. !'ur example, an interexchange carrier,

cable company or competitive access provider that kil'.'S "bulk" utility capacity in order to

provide service directly to the publ ie (~tlls withi n til," 'linit ion or a telecommunications

service provider and therefore would be ~;lIbjeel to i; I',' /\c1' s \ll1iversal service obligations;

whereas entities which only provide. access lo:k \lJllllllllliea t ions capacity on a

"wholesale" basis to third-party cmriers would 1101 . T ~ubjcc( t, those obligations.

G S, 1822 contained the following definition for telccollllll:lllication':;ervices: "[1']he direct

ur':ring of telecommunications for profit to the gcnera) pliLlic or to .'iuch classes of users as to be
effectively available to the general public regardless or 'lie rat:ililies used to transmit such
telecommunications services.

7 The FCC's 1992 Fiber Deployment Report notes tkl' !Iiilities already provide over 100,000

filH.'i miles to interexchange carriers helping to promolc ,:oinpetition and allowing for Il!ore
reli,t!l(e service through the supply of ;t1ternate routing.



Based on the above analysis. the Act would p:\::-,umptivcly impose universal service

sunpnrt obligations on telecommunications carriers that offer service directly to a

suhstnntial class of end users. Included in this de/initi, In would be interexchange carriers.

local exchange carriers, competitive local exchange l:an icrs and CMI~S providers.

l'iltitics operating only private communications SystCI1·S. systems operated on nOll-profit,

cost shared basis, or providing only infrastructure. "\.:diTicr·s carrier" service or :;ervice to

only a discrete class of end users are not te!ecolllmun:c;llions service providers. [Jlld would

not be presumptively subject to the universal service SI.lpport obligations.

B. Other Telecommunications Pr'ovideni

In addition to the Act's mandate that all (c!cclj'll11unicalions service providers

contribute to universal service. the new law also providl'S that "[alny other provider of

inlcr·;tatc telecommunications may be required to col'ltribute to the preservation and

adv;"lcement of universal service if the public interc.t;o requires." The Commission

seeks input on whether it should extend universal supp"rt obligations to other providers of

j ntel ,;late telecommunications.

Given the t~lct that the Act describes universal service as "an evolving level of

telecommunications services that the Commission sllall estab! ish periodically .... taking into

account advances in telecommunications and inforn !alion technologies and services,"

UTC considers it premature for the FCC to extend ClllJfributipll requirements to non

telecommunications service providers. The FC'C is IH·t yet in a pusition to know whether



assessments on telecommunication:; service providers alone will be sufficient to meet

universal service support requirements, Considering the ever-growing number of

COlilj)ctitive entrants into the provision of telecommunications services it is very likely that

no additional contributions will be necessary,

Under no circumstances sl1l'uld the FCC consider the imposition of universal

service support obligations on the operators of privak telecommunications networks that

are used for the provision of essential public services For example, as noted above,

utiliijes and pipelines rely on sophisticaled private culllmunications networks as a

necess?ry tool to ensure reliable, sale and eHieient lklivery of service to the pub!i ',hese

privately owned and maintained tclccommunications,ystems allow for eflicient day-to-day

service :lJ1d more timely restoratio;l of critical service then could be provided if utilities and

pip lines were forced to rely entirely on third-party ~'ummunicationsproviders. Further,

the uni(/ue operational aspects ofulility and pipeline'~ervice -- critical time delay

!':lral11ctcrs; transmission of volati k suhstances: and \:xpansi ve or remote operating

territories -- necessitate the use of iilternal communications systems.

The imposition of a universal service contribution requirement on the operators of

vital private communications net\\orks would be contrary to the public interest. A funding

obl;gations would constitute an unnecessary tax that would ultimately have to be absorbed

by the ratepaying consumers. Aggravating the inequity of such an obligation is the fact

that many of these private systems are required by Federal, state and local laws and statutes

lor the safe operation of utilities and pipelines Moreover, since many of these



communication systems serve unique functions not on::red by commercial carriers, sue!, as

protection of the electric grid or monitoring of pip~'i; IJt: valve pressure, it cannot be argued

[11:: t the private operation of these systems neg;l!ive1y impacts the funding of public

net works.

In addition to not extending contribution requirements to operators of purely private

:iiternal communications networks, the Commissioll should for\\car from the imposition of

such obligations on providers oftclecommunicatiolls inlj'astructure or bulk. capacity to

other carriers. As noted above, there is no l-clJS\)ll 10 ,ISSCSS a contribution requirement on

llw:;e entities because support obligations will. by dctinition. be levied on the actual, .

telecommunications service providers that are offering service to the public. More

importantly, extending universal service obliga: [OilS tI) providers of infrastructure or

wh()Iesale capacity could actually be counterproductive to the ~oal of advancing universal

service since it could create a disincentive for non-tdccommunications carriers to continue

to develop and provide access to their telecommunications infl';, :tructurc.

C. Exempt Carriers Or Classes Of Carrier's

The Act empowers the FCC to exempt a carTier or class of carriers from the

obligation to make contributions towards universal ~crvicc if the carrier's

tcL:communications activities are limited to such all extent that the level of such carrier's

contribution to preservation and advancement of universal service would be de minimis.

The FCC seeks input on the establishment of rules 10 excmpt very small cOl11municat;ons

10



providers. UTe urges the FCC to clarify that c:igi:,;lty for the exemption should be based

0': the size of the telecOlnmunications service olfer' I!~ rather than the overall size orthe

parent entity.

J . Assessment of Contributions

Consistent with the Act's dictate that "a teL 'olllll1unic:i1ions carrier shall be treated

as :1 common carrier to the extent that it is cngag,.·d ill providing tek~ommunications

services:' the FCC should only assess universal SCi \icc support ohligations on an entity to

the ex~cnt that it offers telecommunications servic ;

Among the various Commission propos,dS'Ol' Jssessing the universal service

cUI.(ribution for individual telecommunications ser.icC' providers, UTe considers an

asse~sment based a percentage of glOSS interstate I' i,TOll1ll1unications revenues net of

payments to other telecommunications carriers to l:~'thc most equitable. Above all, the

contribution rules should he l1exible and recogni:;.c !ltat telecommunications service

providers may be able to advance the goals or univ TS;l! servicc' in ways other than direct

financial payments. For example, the rules should tllo\v for contributions in the form of

the provision of service to schools, hospitals and s!;ltc and local public satety agencies, to

on~;et ;lssessments.

Ii



III. Conclusion

A growing number of utilities and pipelines iwve expressed a strong interest in

actively providing telecommunications services and products. Til th~ extent that utiJitie~

'md pipelines enter into the provision of such !cleWll' .Hll1icatiu:ls services they fully

expect to be subject to the Act's universal ;;crvicc r' nvisions in t1w same manner as other

s:nildrly situated carriers. Il1llceJ, (J['C is cOI1JiJl'l : :]1at ifth COl1unission properly

;.lruc urcs its rules, the utility industry can play :1 S! . i!icant role inlhc deployment of

tClel !l11l11unications infrastructure and the advancl~j;l;;nt of un ivcrsa] service.

. However, in drafting its universal service l,;)!igations the FCC must be careful not

i ; adopt overly broad contribution requi!'cmenls th:d could have the unintended

CUJ1scquence of creating a disincentive for continucJ utility pruvisio.l of

telecommunications inii"astructure. Specifically, U; C considers it premature for the

Commission to extend universal service contributi I'n requirements to non

telecommunications service providers, including entities that operate as infrastructure

providers or carrier's carriers but which du no( the l~;clves directly ofter service to the

public.

12
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WHEREFORE, THE PREMISES CONSIDERED, UTe requests the Federal

Communications Commission to take action in accordance with the views expressed in

lhesc comments.

Respectfully sublnitted,

liTe

Dated: April 12, 1996

By:~~
(Jenera! Counsel

Sean /\, Slokes
Senior Staff Attorney

UTe
1140 C'onnecticut Avenue, N.W.
Suite 1140
Washington, D.C. 20036

(202) 872-0030
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