
Section 25. 104: Preemption of Local Zoning of Earth Stations

(a) Any state or local zoning, land-use, building, or similar regulation that materially

limits transmission or reception by satellite earth station antennas, or imposes more

than minimal costs on users of such antennas, is preempted unless the promulgating

authority can demonstrate that such regulation is reasonable, except prg¥~~1t that

nonfederal regulation of radio frequency emissions is not preempted by this mle ~~M~

n':::llniill~i::!:i:m~:::ii.I::Pf:.jt~j~~~qij~.For purposes of this paragraph

(a), reasonable means that the local regulation:

(1) has a clearly defined flealtft ~~~::~.g:.~!!~I, safety, or aesthetic

objective that is stated in the text of the regulation itself; and

(2) furthers the stated flealtft rli9.:••~::~I~~~!~#~, safety or aesthetic

objective without unnecessarily burdening federal interests in ensuring access

to satellite services and in promoting fair and effective competition among

competing communications service providers.

(b)(l) Any state or local zoning, land-use, building or similar regulation that affects the

installation, maintenance, or use of:

(A) a satellite earth station antenna that is two meters or less in diameter and is

located or proposed to be located in any area where commercial or industrial

uses are generally permitted by nonfederal land-use regulation; or
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(B) a satellite earth station antenna that is one meter or less in diameter in any

area, regardless of land use or zoning category

shall be presumed unreasonable and is therefore preempted subject to paragraph (b)(2). No

ei,'il, erimiftal, admiftistratiJ;e, or other legal aetioft of aflj' kiftd shall be takeft ~I~I··I:·~~I

~••rliirtll:i:g¥::i.t,:::eli·!"¥::·;Ii;¥n::~#.lil:~~¥i~;::A_l:i·~~!9m~~yt

i_.~~:::i·I!:::RY:~i::~j;I.~j::·:9f·:il#~ii~::sli~~i.i~to enforce any regulation covered by

this presumption unless the promulgating authority has obtained a waiver from the

Commission pursuant to paragraph (e), or a final declaration from the Commission or a court

of eOffifleteftt jurisdiction that the presumption has been rebutted pursuant to subparagraph

(b)(2).

(2) Any presumption arising from subparagraph (b)(1) of this section may be rebutted

upon a showing t9::il~~]m9.~~'~1:l that the regulation in question:

(A) is necessary to accomplish a clearly defined fleftltft~l!qi:::ftiiij'A§Y:.lil

or safety objective that is stated in the text of the regulation itself;

(B) is no more burdensome to satellite users than is necessary to achieve the fleftltft

r'19:i::_9§¥:·!I9M~~~~ or safety objective; aftd

(C) is specifically applicable on its face to antennas of the class described in

paragraph (b)(1 }:<~:.

(1~:::·::::·:i::::~B::i~i::iii\.::,ti:IW~itl::::II~q::if~i,i~p,~Y:¢'ii~iti;:f.J~~::igti:lltm~if~~

.9:tm:·::IIII::iijf;:Bli::iliimp:l!.i

1:::~::il!l:::Bt]:::~.::::!~i.I:::.:::I§g.::::.:::.~ ••9Ii11..::·:~!::::f#:IlJili!l::_::·~9@lf

_ltnj:::::~~·im~M:·::!iI:iAf.dfg.~i·~!~~·:I~li~g.::9ti:iItI~i:iMiM::fFlJ,~~i~i:~!f~\lJlt::I!It,~:·iY:!I~
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jl::::~I!j::::iflf::::I::\II:::.¥tl~~:::.lt!:::P9.:::i~:::lgq::ippJI~::I:~lI::~i,t!I!!::~t_:~~

~jIPl~::::iI9IJ~!:::llll:lw:::il'~I~::~1I::r.J~i~p\

(c) Any person aggrieved by the application or potential application of a state or local

zoning or other regulation in violation of paragraph (a) of this section may, after exhausting

all nonfederal administrative remedies, file a petition with the Commission requesting a

declaration that the state or local regulation in question is preempted by this section.

Nonfederal administrative remedies, which do not include judicial appeals of administrative

determinations, shall be deemed exhausted when

(1) the petitioner's application for a permit or other authorization required by the

state or local authority has been denied and any administrative appeal and variance

procedure has been exhausted;

(2) the petitioner's application for a permit or other authorization required by the

state or local authority has been on file for ninety days without final action;

(3) the petitioner has received a permit or other authorization required by the state

or local authority that is conditioned upon the petitioner's expenditure of a sum of

money, including costs required to screen, pole-mount, or otherwise specially install

the antenna greater than the aggregate purchase or total lease cost of the equipment as

normally installed; or

(4) a state or local authority has notified the petitioner of impending civil or

criminal action in a court of law and there are no more nonfederal administrative

steps to be taken.

(d) Procedures regarding filing of petitions requesting declaratory rulings and other

related pleadings will be set forth in subsequent Public Notices. All allegations of fact
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contained in petitions and related pleadings must be supported by affidavit of a person or

persons with personal knowledge thereof.

(e) Any state or local authority that wishes to maintain and enforce zoning or other

regulations inconsistent with this section may apply to the Commission for a full or partial

waiver of this section. Such waivers may be granted by the Commission in its sole

discretion, upon a showing by the applicant that local concerns of a highly specialized or

unusual nature. No application for waiver shall be considered unless it specifically sets forth

the particular regulation for which waiver is sought. Waivers granted in accordance with this

section shall not apply to later-enacted or amended regulations by the local authority unless

the Commission expressly orders otherwise·::~¥:i::::,ml::gt::l,~il:::gt~~tmt:iif:::9PI~g::i

.~i!r=·:::r,*F:::~I::::.!!IIl:::~_I~i'f~::·:I~:::lI••~·;:~!·:.¥::~i!::~19t~~::IA~:f~~!"~!~~im~

ij#.tlll~¥HII~i':::flr.I:::.ri~~·:::9ttt~:·:?~:~~y~::~f:t,~::~tp~::pmY:~.:·Mif:itm#:·~9#19f.

~MiI:::~iji¥~t:::!i:::·i,i¥:·::~!ll,tlt'~li!.:.~ljPmt:::~.:J~&Vwp,i~:tg::~lmf:I:'m~lmM~f,~~;

tfi::::::·::::::::::I~~::::I!lI~tI~::::•••~:·:::.I_j~:·::J.I.·:~.Ij:::J~~J,~IR~::::I~·~:·:~lI:::I.

P9i.ililiW::::mm~~BI:::·••~i]~~I"~lt':::i.p~~:::l~,~::m~::·g9~:::.ir::~I:·mI!~I::~.

~9::·:tR1~~:::Yi.:::ijfil~mg:::"J.~~::~tti·:.~Ii:\lnii\t9:t9¢:~Rl~i

11:::::·::::::::::.:::*~~::::f:i.:::tl!::lj!~mi,~~i:::~~:·:.titi~::Ii'~mi:~~i:·:.M'I·:·ji~i::·!I:::~

~iUl~jqt#
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EXHIBIT B

DECLARATION OF FREDERICK W. TURNER

1. I, Frederick W. Turner, am the Town Attorney for the Town ofGreenburgh, New

York. My office is located at 320 Tarrytown Road, P.O. Box 205, Elmsford, New York

10523. As the Town Attorney, I am responsible for overseeing all litigation on behaJfof

the Town and, in addition, my office supplies advise and counsel to the Town its several

boards and commissions as needed and! or directed.

2. Greenburgh Town Code §285-36(L), adopted in 1984. prohibits the installation

and maintenance ofsatellite transmitting antennas in the Town and places other

restrictions on the location of satellite receiving antennas. The Town is aware that its

satellite antenna zoning ordinance needs revision and the Town. with the help of

concerned citizens, began drafting amendments to §285-36(L) in 1995. These revisions

have not yet been adopted and Section 285-36(L) remains in effect today.

3. In August i995, the Town issued a citation Whistle Amoco in Greenburgh for the

installing a satellite transmitting antenna in violation ofSection 285-36(L) ofthe Town

Code. In April 1995, Hughes Network Systems (HNS) filed a Petition for Declaratory

Ruling before the Federal Communications Commission (FCC) seeking to have Town

Code §285-36(L) declared preempted by Section 25.104 of the FCC's rule.

4. As a result ofHNS's Petition for Declaratory Ruling, I have studied the federal

Communications Act, 47 USC 151 et seq., federal and state case law on the issue of

satellite communications as well as the relevant regulatory rules, including, but not limited

to, 47 C.F.R. §25.1 04, as well as the FCC's Notice ofProposed Rulemaking in IB Docket

No. 95-59 in an effort to understand the nature and scope of FCC's preemption of local

satellite antenna zoning ordinances.



5. I have reviewed the FCC's Report and Order and Further Notice ofProposed

Rulemaking in IB Docket No. 95-59. released March II, 1996. Based on my

understanding ofthe FCC's intent to preempt local land use regulation, 1986 FCC Report

and Order, 51 Fed. Reg. 5519 (Feb. 14. 1986), at W12, 23 - 25, I was surprised to read

that the final rule adopted in mDocket No. 95-59 the FCC expressly invites "nonfederal

regulation ofradio frequency emissions 'n not preempted by this role." FCC Report an

Order mDocket No. 95-59 at 128.

6. I am puzzled as to meaning and scope of this invitation to set regulatory standards

at the localleveJ and cannot reconcile the conflict between this provision and Section 704

of the Communications Act which appears to mandate a single federal standard for radio

frequency emissions.

7. It is my personal beliefthat paragraph 28 is an open invitation to local regulation in

a field that requires professional training and expertise unlikely to be found at the local

level.

I declare under penalty of perjury that the foregoing is true and correct. Executed

on this 17th day ofApril, 1996, at Elmsford, New York.


