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n. BACKGROUND

1. On December 9, 1994, the ConunrsstOft adopted an order in ~is

proceedinc (herein rererred to as the "Standstill Order") aeainst the respOndent,
Uberty Cable Company, Inc. ("Liberty"), "requirin: no additional cable or closed
transmission interconnections of buildings not oommoDly owned, controlled. or
managed; that where service is not currently beiDI pronded, that DO new
subscribers be serviced through such hard-wired interconnection absent common
ownership, control or manaaement;. . . . ,. (OtftclaJ Transc:ript of Proc:eedlup, at
p. 84.) 10 the Matter of Time Warner Cable or New York City and Parlno Cable -
Mgh'ttan Blar." the QpeTatJons of Liberty Cable COIDRIDY, Inc. (Docket No.

9(460) (December 9, 1994).

2. OD October 26, 1995, we issued a Further Order to Sbow Cause
in this docket against Liberty for the apparent violation or the StandstIU Ork. In
the Further Qrder to Show Cause, we described a complaint filed October 3, 1995
by Time Warner Cable of New York City and Paragon Cable Manhattan ("Time
Warner"), parties to this proceeding, and the results of an independent investigation
on October 11, 1995 by the Commission's technical staff of premises situate at 22
West 66th Street, a condominium known as .. the Europa, in the Borough of
Manhattan tIl the City of New York. Time Warner had alIeCed in Its complaint that
an interconnection by coaxial cable bad been made by Liberty at the Europa in
August or September of this year In violation of the StlD'dItUl Order.

3. Based on staff's investiption, which coaC'1l'IDCd the aUecatioas of
the complalnt, we concluded that 'f(ilt fully appears that Liberty is engaged in the
operation ot a cable television system ~v the interconnection by wire of two buildings
··10 West 66th Stnet and 22 West 66th Street - which are Dot commonly owned,
controlled or manaled." We direeted Liberty "to show cause, in writiDg, by not
later ~an Monday, November 6, 1995 at 5:00 p.m., why the connection by hard
wire of the bul1d1na at 22 West 66th Street in the Borough of ManhAttan, City of
New York, and the pro'risfon of cable service thereto, should not be determiDed to
constitute a violation of the Commission's Standstill Order of December 9, 1994 in
this docket."

4.· Uberty, by its attomey in this proceediDl, W. James
MacNauchton, filed a timely Response of Liberty Cable Company, Inc. to the
Further Order To Show Cause dated November 6, 1995 ("Response"), Liberty's
Response includes an AtftdaTit of Andrew Berkman, General Counsel of Liberty,
sworn to November 6, 1995 ("Berkman Affida,it"). Attac::bed to the Bcd,,",n
AfDdayIt, as an exhibit, Is a copy of a Supplemental FlUnK to Imcrgegcy Petition
for a Stay by Time Warner dated September 28, 1995, and med by Time Warner
In proceedinp pending at the Federal Communications Commission ("FCC")
con~ernlnlrequests by Liberty for special temporary operating authority for private
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o~r_atm.1\~Ji"e_d ~C~~W~!S~.r~a~lo service under Part 94 ~r the FCC's rules and
regulations. I .

S. In its Response, Liberty contends, ftrit, that its ". . •provision of
video proerammJne servia to the Europa via the hard wire connection to 10 West
66th Street Is authorized by federal statute, regulation and admioistrative (llCC)
precedent." RAfiaoD5e, at p. Z. Second, Liberty claims tbat the "Standstill Order
Is only enforceable insofar as It is ccmsJ5tent with Federallawl.] .•." and, therefore,
"Liberty's provision ot service to the Europa by a hard wire connectloD doet Dot
violate•••[tht]•..Standstfll Order." JL In this regard, LIberty asserts that the
Standd1 Order is preempted by federal law to the extent It Is lnconsisteDt
therewith..-.. -.

6. WIth respect to the first contention, Llherty admits that 10 west
66th Street and the Europa are connected by hard wire, that video programming
distributed In each buUcUna by wire Is received via mlcrowave atop 10 West 66th
Street and that the buildinp are not commonly owned, controlled or manMpd.
Liberty claims, howe"er, that its relationsbJp with the Europa is such that there is
no violation of the SlandstUl Order. Specifically, Liberty states that Its reJatlOlUihip
with the Europa is based OD a bulk agreement whereby Liberty sells video
programming services to the Europa's "owner" and the owner then "sells and
distributes" or "distributes" the programmiDI to individual residents usin& internal
wiring owned entirely by the condominium.?- In sum,· Uberty's posIdOD is that it
is merely a "wholesaler" of programming to the Europa, that it bas no subscribers
of its own in the Europa and, therefore, It is not operatlna a cable system at such
location. Liberty goes on to state that l'[n]eithec does this arrangement mean that
Liberty is operating a ccable system' either at 10 West 66th Street alone or at 10
West 66th Street and the Europa combined. II lcb, at 4. In this reprd, Uberty
asserts that It serves "subscribers" only at 10 West 66th Street for which it is entitled
to the private cable exemption and, by Implication, that the Europa or the owner of

I Liberty _ploy. operational ftxed microwave senic:es C'OFSIl) to dlltribute~ lram
Its eearraI badead to rooftop r~tloll .ntennae for ultimate delivery via coufal cable wItIdD
mUltIple' uoIl bulldfap, fGCI!, f 14.

2 fa Itl ........ Ltbelty UIertJ that the "owner" of the condoaaIDi_ "ell! 'M
d1Jtdbqts tile prvpuuulD&~ to Individual I'IlIIdenu••••" (IaI..... added) IS t
P4 3. fa the BerIaa.a AftIdaYk, It II stated that "(t]be OWDer 01 tbe Europa the
proCJ'UIIIDlnc ....ce 1& purehasls from Uberty to the lDdlvldual nddents of the bulIcIIq. • • ."
(El11Pum added) Bdman Amdavlt. at p. 3.
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the Europa is also e~dtled to a separate private csble exemption for the illtemal

wiring at the co~~~~1i@}' .

7. Havine d-uned that its operations at both locations do not
constitute a cable system under tederallaw, Liberty maintaios that the Commission's
"authority to impose any penalty under the Standltlll 0my or any state law is
preempted by the federal Cable Act and the FCC's interpretatlon of the Act." IJL.,
at 6. Liberty renes on two rulings by the FCC to support Its claim that it is hue a
wholesaler of programmtna and, as such, has DO subscrfben. Report aml Onle[ in
the Matter of neftnltion of a Cable Television System, MM Docket No. 89-35, FCC
90-340, adopted October 11, 1990; released December 21, 1990 ("Deftnltkmal
Ordertl

); and Mcmorandgm ORinlon and Order in the Matter of Petition of Walt
Disney Company tor Wah'er of ProgrIDl Access R.ules, CSR-4197"P, DA #94-843,
adopted Aqust 1, 1994, released Aupst 3, 1994, by the Chief, Cable SerYices
Bureau ("Disney Order"). Liberty also states that the Commission "must also
dedine Time Warner's attempt to have two cable regulatory agencies deal with the
same Jssue at the same time[.]" Mt, at n. 2. (In short, Liberty here is essentially
contending that the COnunissiOD Is without jurisdJdion to make any ruling or take
any action at this time under the Standstill Order which would be adverse to it.)

8. We have also received from Rubin, Damn, Levin, Constant and
Friedman, Counsel to Time Warner in this proceeding, a Reply of Time Warner
Cable of New York City and Par.agon Cable Manhattan to·the RespODSe of Uberty
Cable Company, Inc., dated November 13; -1'995" (I~Reply'C). In Its Reply, Time
Warner maintains that Liberty'S defenses to the Further Order to Show Cause are
without merit and should be rejected. TIme Warner presents three arguments.
First, it contends that mil if Liberty must have a subscriber in every building to
whim it pro1'ldes video programming sernce, Liberty 'hal laDed to submit the
necessary suPportinl documentation for the Commission to conclude that it does not
have subscriber. at the Europa. In this regart;l, Time Warner also qUesdODI the
cbaracterlzation by Liberty that a condominium has an "owner. ,,' Time Warner
also seeks to dispel notions ad"anced by Uberty that the ownership of the iDtemal
wiring is material to the deftnition of a cable system and that the residents of
multlple unit buildings that receive cable service under bulk rate agreements are

J The tenD. "prlnte cable ~pt1aDlt or "private cable aclutanll an used herdll to refer
10 tbe exemption from cable system statui found ill 41 U.S.C.• 522(7)(B). Tbb aanpdoa h also
lOIIletimes referred to hcrelA 15 the MATV or SMATV ~anptlan.

4 TIme Wuuer Dotes "•••that in condomilliums the unit owaen own an at the common
dements (which DOrmally comprise everythinC on the premtsClli except the interiors of aputmcot
untts) as tenantlla CODUDon •.•[dlatlolll omiUcd]••••Accordfacly, it Libaty .... a coldnct wftIt
the 'Owner.' that entity (or coUectlYity) must logicany embrace unit often who reside at thl Europa
and receIVe Liberty', service for their own consumptioll8J1d not for further distribution or resale ­
l.t., sUbscrlb~rs.· &.I2IL pp. 4, 5.
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somehow Dot subscribers. With respect to tbe FCC's DcOlitional Order relied on
by Liberty, IJUZI!, 17, Time Warner states that the "FCC'. refereoceto the delivery
of programming to a hotel was not an interpretation of 'subscriber' c:alcwatecl to
remove from regulation all portions of cable systems serving ordillary residential
ap~~nt.buJJdlngs~ursuant to bulk rate contracts. ,r

~,at p. 9.

9. Second, Time Warner argues that it is irrelevant whether Uberty
has "subscribers" at the Europa because It is the interconnection of SMATV fadl1t1es
by hard wtre that consdtutes a cable system. Alter nob. that Uberty dOlI _ye
subscribers at 10 W. 66th Street, Time Warner states that "(n]owbere III the
DeflnltJonal Order does the FCC state that a cable operator must baye eurrent
'subscribers' In eytV oge of the buildings that Is iRterCODDeCted by doled
transmission paths in order tor such laciHty to constitute a cable system." !tL. at 13.
Time Warner observes that If the existence of bulk rate coatracts were dispositive
then It and every other franchised cable operator would be free to declare portioDS
of their cable systems exempt from regulation as a cable system. Time Wimer
notes, of c:ourse, that the FCC has ruled otherwise.S

10. Finally, TIme Warner maintains that the Commisston has primary
jurisdiction to ponce its own Standstill .Order an~.that such jurisdiction is both
consistent with case law (ded.dec:J. prior to··· ·the ··'eDaetmeat of the Cable
Communications PoUcy Ad of 1994 ("Cable Ad"» cited In Uberty's Respoue aDd
with Judicial rulInp under-the..CabIeAct..thatiw'e:.concluded that. Congress dearly.
intended franch1slng authorities to have:·a.. primary TOle in·the regulation of cable
television.6

11. For purposes of this order, we accept as truthful that the Europa
at 22 West 66th Stnet is a CDndominium, that Liberty pnmdes a package of video
proll'lmmfng by bulk qreement to the condominlum, that the condominium owns
all wiring wltbfn the building and that Liberty does not bm directly, or recelye

i A cable operator may offer SMATV omee onIylt olrered "•••lD IICXlOI'daue with tu1Iu
ucI coadftioas or the cable fIuddle agreement." 41 C.F.R. '7f.S81(c)(2). J!!, 47 U.S.C. f
$3.~.(al~)•

, We also Dote tb8t TIme Warner claims that wblle Liberty 11'I_ to tbII CommllRma that
the FCC mo.Jd 4........ the 1cp1 effect ot Its OpentloN at the Europa, Uberty 11M Ukca the
opposlte paddon at the Pee, arpIna Instead that issues involYlq the exteIaIiOII of IIl"fice vi. hard
wire an loeaIlsNes for tblJ Commission or the coons to decide. BaIL at pp 2,3.
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payment dired1y from, indJvldual residents of tbe building for any video
programming or equipment used to receive such programming.

7

12. section $)1(1) ot the Cable Act, 47 U.S.C. § 522(7) defines the

term "cable system" as fdnij'ifs:

'''cable system' means a facility, conJJsting of a set of closed
transmissfOD paths and associated silllal aeneratloD, reception, aDd
control equipment that Is desiped to proTide cable senice wbich
Includes video Proll'amminl and which is provtded to multiple
subscribers within a eo~unIty, but such tenn does not include

(A) a facDity that senes only to retransmlt the television slpals
of one or more television broadCist ·stations;

(B) a facUlty that serves only subscribers in one or more
multiple .unit dweYllngs undU' cOmmon owueri1BP, control, or
management, unless such facility or facilities uses any public rigbt-of­
way;

(C) a faclUty of a coDUDon' carrier which is subject. in whole or
In part, to the provisions of Title II of this Act•.•f47 U.S.C. S. 201
et .fl...except that such facility shall be coDSldered as a cable
system•••[other than for purposes ·of··section "621{c) (47 U.S.C. S.
541(c»]•.•to the extent such faciUty is used in traDSlllission of video
prQ~g directly to subscribers; or

(D) any facilities of any electric utility used solely for operating
its electric. utility systems;•••."'

., We Ilote that we do DOl qrce that • condomlmUllllDdada • Jiadc "owacr" lIS the term
.. used by LIbtnr, CaL Artide tB or the New York State ReM Propatr Law) aad, tbcrcfore, we IIJ'e

DOt prepared to accept the ~Jzat101l of the reIat10IlIIdp bItw_ the lIoWlltl"" or the
COIl4ombdum and the resl4enb of the IDdlndWlI units as a "aale" or?lcleo JII'OII'8III,I8c 1aT1ee..
We do DOt believe., however, thac these mlUers are essea.UaI to tbe dctcrmJDation or the del_
offtred by Liberty.

• TIae term "cable 1CrTice" Is cletllled III Section 602(6) ofdie Cable Act to III." "(A) the
o.....way traasmlsslOD10s'libsdfbers ot(l) "Icleo pr0p'8mmml. or (D) oIJI.er pI"OIJ'UUIIIBc..-.e. ad
:~subIedbcr idtendJOIl, If any. _hleh Is required tor the seldOD ot.ach Yideo prvp1Ii6iidal or

. ~RiTb;
••••" Sec:tf0ll 621(b)(1) or the Cable Act, 47 U.s.C. f 541(b)(1) protichs that "[c]xetpt to tile ateIIt
pnn1cIed In paracnpJa (Z) III .ubsedton (I) ot this lection. a table 0""" ma,. IlOt pro,ide cable
scnicc without • traDeldse." The tenD "Clhle operator" .. defined .. SctIOD 602(5) to ... "..,.
pctSGft or group ot penons, (A) who provides cable service OTer a cable ayIttID and dfncdy or

D, 'J9
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13. In the atandstW.Order, we found that Liberty was engaged in the
operation of one or more cable television systems in the Borough of Manhattan, City
of New York, by reason of the interconnection by hard wire (coaxial cab") of·two
or more multiple unit buUdings that were not commonly owned, contl'OlJed or
managed. As part of the Stand#W Order, we required the company to pro"de a
then current Usting II. • .of all hard wire interconnected b8fldiDp tbroqbout the
five boroughs with an indlcadon of which or these interconnectioDS there Is Intended
to be asserted an exemptlon because ofcommon ownership, control or manapmeat."
OfDdal IransqiRl, at 14-85. Under cover 0' letter dated Deamber 19, 19M, fMm
Liberty's counsel, Uberty provided a list which included 12 pairs of buJldlap and
one group .oft~ buU4ln2s for a total of 14 interconnections.9

14. Also, duriDg December, 1994, Liberty broupt suit in the U.S.
District Court in the Southern District of New York aaalDst the City of New Y"rk
and the Commission. uberty Cable Co" Inc.. et aI. y. City of New York ami Np
York State Comnrlaion on cable Television. et s)., 94 Cir. 8886 (S.D.N.Y. flied
March 13, 1995) (Order Dismissing Certain Claims and Denying Motion for
PreUminary lIUunction), arfj 60 F.3d 961 (2d Cir. 1995). In support of its motion
for prelim.ln.ary injunction and temporary restraining order in that action, Liberty
submitted an aftidavit of Its President, Peter O. Price, in which.Mr. Price described
for the court the preclse nature of the company's operations. &, Aflidavit of Peter
O. Price, sworn to December 20, 1994. ("Price Afftda"titl

') As described to the
court, Liberty ffdistributes'.' or ~.fpro:YidesH.or·"de1ivers'~."cable.:.[telemon] service as
defined in 47 U.S.C. 1522(6) to residents in lDultiple unit bulldingsll or ·"to multiple
unit buUdinprr in the areater New York metropolitan area using satellite and
microwave technology, but Dot pubHc property. Pdce Mldaylt, "3-5. More
particularly, Liberty's business Involves the receipt ·of satellite and broadcut

tbroucb ODe or more aftIIfatet owns a IipiticaDt iDten:st in such cable 1)''''; or (B) who other'wUe
coDtroIs or Is rtlIpondble fOl', tbroup any arnDJ.....t, the 1IIII......t ud. operation 01 .... a
cabl. SJSlIID.n l1MI1y, the tCl'D\ "tranddse" is dellned in subdh1.uOD (J) of Section 602 to mean 'I •

• •an lmUaI .udaorladoa, 01' reaeaI thenor........eel by a fraacbkiac aathority,•••whidI
."u,.orizes tf),co~~ or OJ1eftUOIl of I cable systall."

, ID four IDltaDCel, Uberty noted that the "(J]ocarion II DOt a 'cabl. syKan' as clelbaed Ia
47 U.S.C. 1522('7) by operatloa at 41 U.s.~. f 122(7)(1)." Ia two 6uta1lCel, wIHn OM of the
lntercolUl~ balldllp was Identified u. "bot':,If Liberty aoted tlal.t tile "[l]ocatiOQ is aot a 'cable
system' beause Rnlee Is BOt pnmded to '.uNcrlbers,' • &lenned by Ole FICIn ConIm....catIGiII
COIIIDIlsPoD (II IIMlQ.~9P tC. gble ttleytdoa mtem. 5 FCC Red. 1638 (1990)." (TIIe!fat­
\\11th redl.ctiollS - k Jet tottfi as Appendix A to lids order.)
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television sjgnals at a slng~e headend facUlty and the transmission of such signals by
microwave In the 18 GHz frequency to multiple rooftop antennae.It I!L. at 1 6.

15. The Price AfDdavit includes speclftc descriptions of how "Uberty's
microwave reception antennae, located on the rooftops of multiple unit dwellings in
the City, deliver cable service to buttcling residents uue three coofiguradons[.J..
•[nlone of.•.[which]••.~.publicprOperty.1I IsL at 11. 'lbe three conftpratioas
_~!"'~~' (flS.~~d A1on~ Sl~emt" the "Common System" and the "Non-COIIUDOD
'Systed'f/t 1 .

16. In a "NoD-Common System" conftluratioD, which is UDlawful
without , £!I:tle teJeyision franchise, and is at issue In this docket:

• , ; ~, .<

"Uberty utlUzes a single mluowave reception antenna
located on the roof or • multiple unit dwelling to deliver
cable serric:e to two or more multiple unit buildin2S
located nearby which are not commODly owned,
controUed or managed. As with the 'CoIDDlOll System'
conliJUl'atioD, coaxial able is used to link the building
with the anteDna to the other, buUding(s), without using
pUblic: s:-ropeKy. It. Id~: ~t" ,10.·

This is predsely the situation prev1ously:found..by~ColDD1bJsion staff to exist at two
locations cgrder to Show ClUB in this· docket,' "releasect--Aupst 13, 1994) and
admltted by. Liberty to exist at said locations plus fiye additlonallocadons. It is also
the lame type of "configuration" that exists with respect to the Europa.

17. Liberty contends that even thouah the Europa is interCOlUleCted
to 22 West 66th Street by bard wire that transmits cable service and that the
buildings are not eommonJy owned, controlled or managed, that such

10 The 1. Gill trequmcy is liceued by the FCC. I!IfD, ,AI. The PrIce NIIdarit It.ated
tat "Uberty hu ICCUnd fro.. the FCC all Uceases ncccaary to operate the svvtce..•." f &. TIle
aftIclaYlt was later amellded OIl July 31, 1"4 and It further .ppean from ExhIbit 1 to the Bcdgp.n
AG'clant that Liberty did not poss_ aU necessary FCC Ucmsa.

11 The "Iea.d AIoAe Sll&al" is clClCribed u toUowa: "LiIMitr utIHaI .1iqIe IIIkronq
rocCptiOD IDteDDa to deliv.. cabl. Hn'ice to the nsldcnts of the ....&1. baBctiq when the lIIten.
lllocatecl." 14. at f .. In I "Common System" eoaftcuntloa, l'LIb8'ty utlIbeI ....... IIIkn....
recepthm UdellD. loc.ted 011 the root or. multlple uDit dwtlliD& to deliver cable ...nee to two or
mOR prukDate maldpJe oalt bu1lcJlap undet" eonunon ownenhlp. coldrol or ma eat. eo.xfa'
cable II used to link tba buildJ... with the antelUla to the other bllnA•• witIIoat pabUc
property." Jd.. at f'. Thtse "coaftcuratfons" fall within the prlftte cable adUllon In f 602('7)(B)
U CODStrued by the FCC and arc not at Issue In this docket except to the eateat that lug. of rae:t
aad law may exist with respect to existence of "common management" in a partkular atuatioa.
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interconn~onIs consistent with federal law. This argument, of course, traasceods
the traditional analysis of whether a particular video distribution system qualities
for the SMATV exemption, as well as Liberty's heretofore primary justification for
its activities, to wit, that It only uses private property and, therefore, sboufd nOt be
required to obtain a franchise. lJ It relies on the word "subscribers" in the
deftDltlOD of cable system and, as noted, the actions by the FCC in its DeRall."
Order aDd by the FCC's Cable Services Bureau in the Dimey Order13

• We discuss
the DI.el,~O&'ftr ftrst.

18. At Issue in the Dlmey Order, WlU the application of the l'CC's
procram aecess rules, 47 C.F.R. If 76.1000-16.1003. Petitioner, the Walt Dlmey
Company, soucht a waiver from the FCC of the program aecess roles with respect
to the vertlcaJ Intearatlon of a "program distribution system" operated by the
Madeira Land Company, Inc. ("Madeira"), a wholly-owned subsidiary of petitioner,
at the Walt Disney World Resort Complex near Orl2ndo, Florida. Madeira owned
a prop-8m distribution operation that served approximately 12 hotels - ten of which
were owned by atnliates of the Walt Disney Company -- and 230 "backstagell sites

12 In Its suit .pInst the CommlssioD .Dd tb.e~CI~~ot·New·York,Liberty claims, jn",. .Ii~ ;
that the traDcblse requirement when appUcd to its.openUoDJ Oil pri..te property violates ita ftrst
smaldm.t J:ilhts. The court ruled that the nnt ImendJnent luue is not ripe for determination lIIld
dtsmlssecl the claim. Uberty ·bas appea1ed-·the decision.. ::'."."

13 It shoUld be DOted here that the provision or some-cable ser'9ice by Uberty 011 a bulk- ..
billiDg or wholesale basis It hardly novel. In tbe suit pendiDl iD reden! district court, Liberty
submitted aD atrldavit of thtll c:o.plalDlltt, Bud Holman, sworu to Dcc:cmbcr 19, 199-4, In support of
• motJOIl lor prellmlDary iaJUDetion. ("Bolman Affidavit") Mr. Do..... as prelidcDt of. "••.DOIl­

pront New York corporatioD which OWllJ. 360 unit raidential co-op buIIdJDc.t Sixty Sutton Place
Sooth," and • resident ot the CXHJP, describes Liberty'. relatloaship with the co-op Iince 1992 as
toDows:

"8. Liberty prone&. ttl basic: cable teleY1Iloll Hn1ct to aU SUUOD
B'IdldIa& n:sIdeaa 011 • I bulk' hlW. balls panuat to the. .
.Coatnct. 'Bulk' bl1llnllllCllnl that Sixty Sutton IMlldaua the
buk cable televlslDll pI'OIfUDlDin& aenke from IJMrty. Sixty
Sattoa. In tun. bIDs the teaant..ockbo1den tor tbe cost of
LJbert)". bale cable telcnsion ""lee IS plIrt of the tenant­
stt1dchcddtl". monthly maintenance rea,

9. I ud other Suttoll BuDdinc residents contnct dtnctly wtth
Liberty to receive Ipremlum' cable teleYiJioa ...... 'These
premium 1CI'Yie:es are delivered over tbe same ayJtem • tJa~ lbasic:'
cable televisioD sefYice•.••" A«u at '11. 9.

Aecepdag, u we have, Ubert7'. IbtelDeqt tbat It bas no direct reJadoatbip to raidCDlI It tile
Europa, It may be usumed either that Liberty does not offer pNlRha ICI"YIct.I to rtllcleab at the
Europa or that they are prolided as a part or the npackage" tor whkb all ftlidetlb mutt pay.
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at the Walt DIsney World Resort Complex. Liberty quotes from footnote 18 in the
Order as if to Imply that the FCC found that Madeira's operation was not a cable
system. In tact, the conclusion of the FCC's Cable Sen>ices Bureau~as' the
opposite: ".. .the Madeira system is technically a cable system and...Madeira is
teehnicany a cable operator, .... II Disney Order, 111. The Cable Services Bureau
did find that because of the "unique circumstances" the "Madeira system simply is
not now, in reality and as a practIcal matter, the kind or distribution system the
program access rules were designed to reach. II ~, 11.

19. The FCC's Definitional Order was prompted by two federal
district court declsionr6 which "raised significant questiom" about the FCC's then
existing interpretation of the SMATV exemption in 47 U.S.C. §S22(7)(B) and "other
preTalllna mterpretations" of the Cable Act. DeftnJtJgnJ!I Order, , 3. ~,aIso

Notice of Rulentlkin&, in the MaUer of Dermitlon of a Cable Television, MM Docket
No. 89·35, adopted February 1, 1989, released March 3, 1989. In the DeJjDigooal
Order. the FCC modifted its interpretation of the SMATV exemption to the effect
that all II •••facilities interconnected by physically closed transmission paths would
meet the statute's threshold requirement for a cable system. If DefmitiOnal Order,
, 34. It also darlfted that radio services are not "closed transmission pathsll and
that the use or radio services· does not-constitute the.use of a public right-of-way.
It further darifted that the use of radio services only with closed transmission paths
located wholly within indiyidual buildings Or between commonly ~wned9 controlled
or managed bulldfngs did not create a eable· 'system '".under the Cable Act. 15 In
adopting these and other general principles for applying the statutory definition, the
FCC expressed its belief that such principles ". " .should proVide ample guidance
and interpretations of the statutory term and, in our view, will significantly dispel
the confuslon that has arisen." Definitional Order, 1 34.

20. Liberty quotes from 132 of the order. Paragraph 32 provides in
full as follows:

"We Dote, however, that for an operation to be defined
as a cable system it mUlt have 'subscribers.' Although
the term 6subserlber' is not a dermed term in the Cable
Act, It Is now and W8I defmed at the time of passage of
the Cable Act in the CommiMion's Rules as 'a member
of the general publk who receives broadcast
programming distributed by a cable televisioD system

14 City of Fauo Y. Prime 11m, EntataiDment, Inc., 1988 U.S. Dill. LEXIS 16506, at .8
(I). N.D. 1988); Pac:IIk ~ Southern Co.. Inc. T. Satellite Broadc:ut Netwol'ks, Inc., 6,. F. Supp.
1565 (N. D.Ge. 1988).

1.S A. noted, this interpretation is not at issue in this proceeding. ~ n. 12.
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and does Rot further distribute it.' [fn. omitted] Thus, for
exampl~ if video set'yice is delivered to botela' for resale
by these establishments over internal MATV wiring to
lodgers. then that service provider (i.e., the party
delivering programming to the hotels) has no
'subscrlben' as that term is derIDed in the Commission's
Rules. Because providing service 'to muiUple
sublc1'lbel1 within a community' is a critical element in
the statutory definition, such an operation -- if it
operates as a wholesaler and has no 'subscribers' of its
mm - may not come within the cable system dermition.
We Dote, moreover, that botels are witbin the exemption
for multiple unit dwellings and, as clarified herein,
where more than one such multiple unJt buDding js
interconneeted only by radio transmission or other 000­

closed transmission facilities or use closed pathB but are
commonly owned and have no street crossing), such an
entity is not a cable system.[rn. omitted]" (Emphasis in
original).

11. Liberty claims that this paragraph, ',including the definition of
"subscn"ber" in FCC rules, 47 C.F.R. § 76.S(ee), protects· its interconnection of the
Europa, a condominium., not a ·hotel;~from.our-·SftmdttlII·QrcJer because,. as noted,
it is a mere "wholesaler" of video programming to··the condominium and doesn't
have subserlbers therein. We disagree. To paraphrase the FCC's characterization
of the Issue In tbe DIsney Order, the llkind of distribution system" described by
Liberty with respect to 10 West 66th Street and 12 West 66th Street is Dot "the kind
of dUtrfbution system" that Is exempt from the definition of a cable system, or that
the FCC intended to ete:rbpl in its De1lnitional Order.l'

21. Liberty's argument fails because it neclects the fact that the
statute does not require Liberty to have subscribers of its own at every baRding
interconnected to its wire or reception antenna. The defmition of "cable system" in
47 U.S.C. I S2Z(7) includes three elements. A "cable system" Is a (1) a fadlity that
(2) actuaDy provides video programming, id.... cable service, to (3) DIlIItiple
subscrlbers. The admissions by Liberty that it owns a reception antenna atop 10 w.
66th St and that rideo programming received at the anteDDa is distributed by wire
to IUbsaibers in the buJIdina satisfy all three elements of the detlnltion. If the
"cable system" at 10 W. 66th St. was used only to provide cable service only to
residents of the building then Liberty or the building owner, or both, could properly

16 Of eoune. tbe FCC Is without authority to lUodiry a ddlDition that is dear and
u1UQIlblguous. See. As:=LU v. rg:. 1%3 F.2d 1554 (D.C. eire 198'7), sen dmlw. 108 S.Ct. 1220
(1988).
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claim the SMATV exemption. But once video programming received at the antenna
site is distributed by wire beyond 10 W. 66th Street, neither Liberty, nor the owner
of 10 W. 66th St., can satisfy the SMATV exemption. The fact. as conrtrmed by
Liberty in Its Response, that video programming received at its reception antenna
atop 10 W. 66th St. i! delivered by wire to the Europa for ultimate distribution to
subscribers, 1&.s., the residents of the Europa. is sufficient, by itself, to prove that
the provision of cable service within the Europa Is IneUgible for exempt status.
Whether or not the residents of the Europa are Liberty's subscribers, thn. Itt
subscribers. They receive video programming selected by Liberty and dUtributed
to them by wire from another non-commonly owned, controlled or managed multiple
unit buDding where Liberty also provides cable service.

13. In edditioD, although Liberty's Response is silent on the issue,
Liberty has previously admitted to this Commission in its lilt of interconnectiolUii
filed December 19, 1994, as ordered In the Standstill Order, that 10 West 66th
Street, itself, is Interconnected by wire to another non-eommonly owned, controUed
and managed building. l1 Thus, the facility providing service at 10 W. 66th St. was
non-exempt at the time Liberty connected to the Europa. The entire facUity, then,
is a cable system and LIberty cannot show, as r-equired for the SMATV exemptJon,
that the "...facility serves.only.. subsaibersin.one·or.more multiple unit dwellings
under common ownership, control or management, . . .'111 Uberty is alIo UDable
to demonstrate that it or each affected building owner is eligible for any of the other
exemptions In 47 V.S.C. '!12m.

24. Liberty would apply the statutory defi.o1tion to various "parts" of
a video distribution fadlity based on Its particular- rdaUotUhip to each "part" and,
it appears, the location and ownership of each Ilpart" to determine whether a cabie
system exists. The statute does not provide for such analysis. Initially, we note that
the statute does not require that a "cable system" be under common ownenbip. The
term "cable operator" is deftned, in part, to mean "any penon or IfoUP of penoas
(A) who provides cable senice' over a cable IYstem.. ,It 41 U.S.C. 1522(5). Further,
the dermition of "cable systemlt enacted by Congress in 1984 specifically omitted
language In the FCC's deftnition at that time which reqUired the "set of dosed
transmtsslon paths and associated signal generation and control equIpment•.. If to

17 Uberty'. railure to adcltea hel'e its previous admissioll of • DOD-GCIDpt uDlawfal cable
system at 10 West "tb Stnet iI most troublesome. Liberty bu an 0."" rapoasfbUity to ad'rise
tbe Commlssloll 01 dJaDges in dn:amstaDCes affectlDg the scope of Its unauthorlzecl cable systeau,
particularly, ifsuc:h previowly Illegal iDtereonnectlom Involye buildings at issue in our FUrther Order
to §bow~ and, therefoR, CIOmprise a material factor in this case.

18 A literal reading of this laDguage reveala tbat. in order to idee! the SMATV exemption,
• Qble systern must~e "only .ubsaiben.n By Liberty's accoUDt, the tadlity at W. 66th Stted
senes both "subscribers" (in 10 W. 66th St.) and nO!HYbscribeg (the "owner" ot the Europa).
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be under "common ownership ~nd manacement. U The FCC noted the sicnificanc:e
of the statutory deftnition in this regard when it amended its rules to coolono to the
Cable Act:

"With regard to limiting the definition to include only a
single caDre operator per cable system. we Ml tbat the
definition of a cable operator (In the Cable Ad] is
intentionallY ".d and that a cable system may have
more than ODe operator. According to the defmition.
any penon wbo "provides cable service' and 'owns a
lIp1ftcant interest' in a cable system. . .would be a
cable operator. . . Report and Order in the matter of
Amendment of Parts 1, 63 and 76 of the CollllDislion's
Rules to Implement the Provisions of the Cable
CommunkatloDI Policy Act or 1984, M:M Docket No.
84-1296, RBleased: April 19. 1985, at 19. 58 RR Zd 1,
6." (Elnpbasts added).

It is apparent, therefore, that a plain reading of. the pertinent definitions in the
Cable Act is suMdent to detennine·the-maita-of.~iberty.'-s-Response..-·The provision.
of cable serTk:e at the Europa as described -by.Liberty-'iDvolves a -cable -system,
neither Liberty nor the Europa is eligible for the SMATV exemption, and Liberty's
connection of the Europa by-hard·wiM;br, ·a:-diredi<,violation. .of-- the Commission's
StiP!dstlll Order.

25. Although not essential for our determination, we shall addn::sai, in
detaJI, Uberty's reliance on the Defipitional Order. First, it is doubtful that
CoDp'esI intended to adopt the definition of "sublCriber" in Section 76.5(ee) of the
FCC's roles which is central to Uberty's al'lUIDeat. While it is true that the word
"subseriben" is used numerous times throughout the Cable Act and u not itIeIf,
dellDed therein, it is also true that the word is not always used in the cable Act
when referring to "cable sen1ce" or "cable system. II For eumple, in Sectlon '02(U)
of the Cable Act, 47 U.S.C. f 522.(12), as amended, Congress defined the term
"multichannel video programming distributor" as foUows:

". . .8 person such as, but not limited to, a cable
operator, a muldehannel multi-point distribution
serri~, a cI:Iftct broadcast sateDlte senIce, or a
teleYislon recei"e-only satellite program distributor, D
makel IYaitable for purchase by subJqtbers or
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customm, multiple channels of video programming;. .
. .tr'lEitiPti~i~' i(cJded}. 19 -.

The fact that Congress used the term "cable subscribers" rather than "subscribers"
in varioU5 sections of the Cable Act, ~ 47 U.S.C. If 542, 551, is additional
evidence that it did not Intend to adopt the FCC's definition.

26. Second, eYen if the FCC's definition of "mbscriber tf provides the
meaning of the word as used in the definition of "cable system" in the Cable Act and
that aU FCC interpretive rulings are relevant to the proper application of the
statute, Liberty has oventateci the siplncance of a single paragraph in an FCC
order. In its Definitional Order, the FCC included a "summary of condusiODS" (,
S) and a "concluslon" (, 34). In neither parslt'apb did the FCC refer to the
wholesale-retail distinction as it relates to the term "subscribers. If In paragraph 5 the
FCC stated unequivocaDy that "[l]f multiple unit dwellinp are connected to ea~

other by physically closed transmission paths, such SMATV or MATV systems are
cable systems unless the buildings are under common ownership, control, or
management and do not use public rights-or-way. II In paragraph 34, it stated with
equal clarity that "where a wire or cable is used to interconnect MATV or SMATV
equipped buildings, the system is a cable facllity.·,]lIlless..the,..several buildings are
commonly owned, controlled, or managed and'· the system's physically closed
iaterconnection paths do not use a public right-of-way. ,,10 These c:onclusioas are
fully consistent with the enensive·,anaJysis.··,oLthe:·'.'closed transmission path"
requirement in paragraphs 6 through 22 of the' Definitional Order and of the
"private cable exclusion" in paragraphs 23 through 30 thereof. When Paragraph 32
is considered in the context of the entire Definitional Order, it is clear that the

1lI 'Ibis 1aDg....e .upportt our ualysd of tbe "cable .ystIm" dellllitioa herda. It wu
added to the Cabl. Act by the Cable TelerisioD CODIDDler PtootedioD and ConapedtkJn Aet or 1m.
It repraads 1.lalive iDteut either thJt (l) ..yone to whom a cable opet8tor .....~
prop"aIIUIIIDl ayallablc ror purcbue It • "~tf or (2) a cable .,stem may baye "CIIIt.oIQ-."
In acldldon to "nblcriben." In either cue. LlMrty'. reUllbCe on the WIIolesal&-rerail distiDctioa. ran..
Moreover, Dee the word "customerM waJ not denned In FCC rul. ad Is not deftDecl in the Cable
Ad. the Juxtaposition of the two words In the ame deftDltion Is stroae eY1dence dult Coner- did
Dot coDSider either ot1lMm to b. tedmiCiI words but. rather. worM te be uRd with their""""
aDd commOD meaDlnp. 'I'he word "mbscrlber'l is defined .. "to enter one'. IUllDC for a pabUcatloD
or 1el'Vfce; also to recel.... a periodical or service «gularly on order." Webster's New CoUqpau
Di,t(olWY lt'l (8th ed. 1913).

20 tD ItJ Reply, TIme War.... quotes trom 119 ot the same order Where the FCC stated:
"(t]he rad that each of the .partmeut buJldinp ftNed may own theI~,ctzlJkpoIlI••,. widdn
hI eollj'l1U1 Is DOt dcterminatiy. of [the appUamt's] status 115 • cable televisioD system. It is the
/.nt_reolflUdion oteach sep8l'8tely owned apartment building which quaM.. [the appUcot) .. a cable
tele'ri$lOll .,aem." Q!!ftgWoMl 0nIc:r. at 119, quoting from Video Internttion.1 PrpdudIQDI. Iaf.
(Cable TelevWon Bureau. May 12. 1981) (italics in original).
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"wholesale-retail" distinction is subordinate to, indeed is an adjunct of, a distinction
the FCC was making to contrast a hotel, 1&..., transient occupancy, with a permanent
dweUing, Le., residence. Not mentioned by Liberty, is the fact that 1he FCC
recognized the importance or this distinction in the Disney Order where its refusal
to conclude that the Madeira system was not a cable system included consideration
of the fact that Madeira had reported plans to serve residents of the area in addition
to hotels. D,ima On1«, n. 18, , 13.

21. Additional evidence of the FCC's intent with respect to its own
dermition was contained In the First Report and Order, in Docket 10561, FCC 17­
205, adopted March 9, 1971, released April 6, 1977. ("FIrst Report and Order").
In the lim.Rem Ind Order, the FCC modified ita: then existina definition of cable
television system, In part, by substituting for "wire anel cable" the term Ifset of
closed transmlsslOD paths." In this context, it adopted for the t1rst time, a separ.de
deftnltlon of the term "subscriber." The FCC stated that Its amended deftnldon of
cable system had the advantage ot technical neutrality. The FCC was also clear as
to the intent of the new deftUltion of "subscriber." It stated its purpose as follows:

"To assure that the technological neutrality of the
amended dermition, ,is~:-DOt-·intec.preted".toft include. such ­
non-cable television broadcast station services as Multi­
point DistribuUoD Systems, common carrier network-to
affiliate-stations program'transmissioa..Ji0k5-.:.telephone
leased-back arrangements or other specialized common
carrier services,...." Id. at 1 19.

There is no basis in these purposes for a finding here that Liberty should beneftt
from a "wholesale-retail" distinction Involving residential cable service. Liberty is
not a telephone company or any other type of common carrier. Its tue of on
microwave to provide video Is Dot at issue. Liberty may iDstall as many rooftop
satelUte dishes or seek as many OFS 1ke1lR8 from the FCC as It may need to sell its
pl'OIJ"ammlul or serve iU subscriben. What Uberty may not do is use wire or
cable, or cause buDdinp to be interconnected by wire or cable, for the PIII'pOIIe of
prondlng cable senice across property boundaries unless the buDdlDp are
commonly owned, controlled or managed or it has a cable franchise. In other
words, when Liberty leeks to offer service by wire to the community at large rather
than individual or commonly owned multiple unit buDdings, its business is
indistinguishable from a cable system and the FCC intended that it be treated the
same as a cable system under the law. Nothing in the Cable Act or the FCC's
DcftnitktDAl Order or DIsnIY Order changes this result.

28. TIle same order contains additional evidence that the FCC did not
intend the definition of "subsuiber" to have the erred urged by Liberty. As part
ot the change In Its deftnltioD of cable television system, the FCC eliminated as an
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element of its dennltion the distribution of broadcast slenats by wire or cable to II.

. .subscribing members of the public who pay for such service. . . ." (Emphasis
added). Discussing this change, the FCC noted that it bad interpreted thiBiaDpage
since 196f) to include Indirect as well as direct payment and it quoted from itJi Notk.e
of Ruw.nakJn.e tn wbich it stated:

"In short, we have not found the manner of payment to
be of jurist.licfionaJ signH1eance. For definitional
purposes, it does not matter whether the payment is
separate or combined with the general service,
recreational, or rental fee, whether the payment is made
directly or through some intermediary such as a home
owners asoclation, whether the payment is in the fonn
of a c~pitaJ contribution or service fee, or whether the
bulk payment is made for a number or subscribers
rather tile e·lndlvldual payment for each subscriber."
Id:. at 140.

29. Later, in the same order, after reiterating its preCereace that the
term cable television system be defined'.as:a.."technical:entity; I' the FCC enumerated
III number of additional reasons tfult tlie manner and method of payment should not
be an elem~t of the detimlion.

"The first reason is totally-pragmatic" :a··cable: television--'
system of tr8Dlll1is1ion paths which distributes television
signals, and the manner in which .it is. fmanced is
irrelevant to our regt'!atory objectins. Equitably
spealdnc, we decline to treat one system differently from
another based on distinctions on how they meet their
costs. We qmcur with thoR Rartia whQ qution minst
the cuatloD f# III gceptkm tor indlRct P'mwt wbic:h
woul4 Ie .!¥!J!tihte to abuse. Lastly. wIlDe we are
rnA_betic to mutn operators of mu1tIJde houMI
untts Yho seek to amid rgulaUon. it is better to creak
gQCpdoIII for IUdl entities on grOUDds wIddt Ire more
nUd thlP the standard of 'payment.' aDd this is
arrmglishe4 iufra.• in COIIIIedion with the subjects of
exemption level, small cable systems and MATV
sptems. If l!L at1 ..2. ~pbasis added).

From this language, two conclusions are inescapable: (1) the FCC intended that
residents of multiple housina units such as the Europa that recei'Ve broadcast sipals
(and other 'fideo programming) by wire are subscribers; and (1) the FCC did not
Intend Its defmition of "subscriber'! to undermine the traditional criteria tor the
availability ot the MATVISMATV exemption to multiple unit residential buildings.
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30. Finally, our discussion would be incomplete if we did not accent
the radical nature of Liberty's position. If adopted, Liberty's "interpretation" of the
cable system definition would transcend not only the common ownershi~ control
and management criteria In FCC rules21 for twenty years prior to the Cable Act
and in Section 601(7)(B) of the Cable Act, but the "public street use" element of the
statutory SMATV exemption as well. U, for example, a company such as Uberty
could avoid cable system status by wholesaling video services to multiple uait
dwellings, it would not matter whether the wires used to deliver services oc:cupied
public streets or Dot. In other words, it would not matter that the interconnection
at the Europa was made by wire on private property from an adjacent buUdlng or
by wire that actually crossed west 66th Street. Federal statute as viewed by Uberty
would not require a cable television franchise in either case. This result would 50

clearly contradict a 3O-year FCC poUcy, and Congressional intent as manifest in the
Cable Ac~ that it is hardly surprising that it has never been seriously asserted
before, to the best or our knowledge. We cannot accept such a novel construction
of the law as a justification for violating our Standstill Order.

IV..~lJ8!QN.

31. It Is tbe considered judgment of,-tbis. €ommission- that under' a
plain reading of the statuory deftnition of "cable system" that Liberty~sprovision of
cable service to the Europa in the manneF::desrribed:-u·dearly s- cable system and
that this result is fuDy consistent with the larger. purposes of the Cable Act.
Congress stated as one of the principal purposes of the Cable Act that cable systems
must be "•••responsive to the needs and interests. of the local commODity;...."
1601(2), 47 U.S.C. ~ 521(2). Once a person or entity such as Liberty provides. or
becomes engaged in the provision of, video programming,1&.., cable senke, by
coaxial cable beyond indi'Vidual or commonly owned, controlled or numagecl
residential muiUple unit buUdings, it is offering cable lervice to the larger
community in the same m8Dller as a cable system.

32. We colldude, as a matter or law, that the interconnectlon by wire
of the Europa at 22 W. 66th St. with 10 W. 66th St. and the delivery of "deo
programming by Liberty to the Europa by such wire without a franc.hile does not
comport with federal law and constitutes a yiolation by Liberty of our StandItiIl
Order. Residents ofeach buDding receive cable service by dosed traDlIDiaion path.
The building, are IntercoDD.ed.ed by wire and are not commonly owned, controUed
and managed. These undisputed facts satisfy the definition of "cable system-It and are
inconsistent with the SMAtTV or any other exemption.

33. We further coildude that the Commialon has both thejurisdiction
aDd the duty to act to entotte SiiliUtory requirements for cable systems. FInding no

:1.1 First Report Ind Qrder. Docket N~. 14895, 15233, Adopted: Aprll22, 1965,38 F.e.C.
683.
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reason under the circumstances why Liberty should realize the fruits or its action,
we shall order it to cease and desist from the provision of video programming to the
Europa by means of the hardwired interconnection with 10 West 66th Street. within
ten days of the release of tbfs· order. -:

34. Finally. the violation of 8 Commission order is a serious matter
ror which the imposition or forfeitures pursuant to Section 827-a of the Executive
Law must be considered. We are directing Counsel to inquire as to other actions
or circumstances relative to the subject violation before we make a determlDatlon
with rega:t'dtcl such forfelttl'.t'elf.

THE COMMISSION ORDkRS:

1. Pursuant to Sections 816 and 819 of the Executive Law, Liberty
Cable Company, Inc. is hereby ordered to cease and desist from the delivery of
video programming to 22 W. 66tb St., a condominium known as the Europa, by
wire interconnected to 10 W. 66th St. within ten days of the date of the release of
this order, and to report promptly to the Comm.ission Its compUance with this order.

2. The issue 8f forfeitures is reserved•. (:;ounsel is· delegated authority
to take sud! action as necessary to properly. advise the' Commission as to such
foifeitllres.

3. A copy or this order shall be-served upon Counsel for Liberty
Cable Company, Inc.. in this proceeding and the Europa Condominium by certltled
mail, return receIPt r~qt1estell.

Commissioners Participating= William B. Finneran; Chairman; John A. Passldomo,
Barbata TI RocJunan, CollUQtssioners.
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.... W. JAMES Mac.VAUemreN, ESlQ.
·NPJ~ at La.w

90 WQQdbricip Cen~ Drive • Suite 610
WOQCJbrlcf~•• NAI" JfJruy "TO!)~

Ph=. (168) 834.3'700
Fu (S08) 684-n99

Dear ~. Kearaa:

I us Gubmi~1!d.J"q 't:he enolo.ad list: in rcallpcmlle to the
orcSc::, ot the New York $ut:e Con=i••iorx on cable 'l'elevisiol"l tm

D.l;e1Ger " 1~~4 requiring- Liberty <:iGle Company{ Inc. ("LiDtr'tyU)
1:0 C1rav1cge a "l1st1ng. • . of all hard wire 1r2't.erc:onnect811
buildings throuqhdut ~Q five boroughs wi1:h all. indication ot which
of thQCO 1ntarc:onneotionfii tho:-. i. intended to be asu;:;erlad an
exemption becau15e of C::01lDllon ownership, c:ont::ol or 2I.ana,c;ement:.. 11

Liberty hereby raquasts, pursuant to Public Officers Law
, aa (al tha't "t:his .t:t:aehlul"t:. .b. axc:ept:ad from. diselo8ure una.r
paragraph Cd) of subdivision 2 ot Sec:t:i.can 67 of Article 6 ot the
P\Jl)11~ ottic:ers LaW. '!'h1s atuc:ftment is derived troll Libe.rioy'a
cJ)el'&tion .e a c01lUDerc1al enterpri•• and 11:& disclosura. would CAUse
~ub.tant:ial injury to the call1pet:itjva position or. Lib@rly. I avalt
the prOllu1gat:[on of the contident.iali,'ty o:t"cler cl.i':OU~&;cad. at thea
h••r1nq on December 9, 1"4 betore discloding th~ a~tachze~ tD
other ~rties to this proceedinq.

1f~llw

Enclosure
cc:: Klrf,1n Schwartz, J!sq. ('W/c enc:l.)

Ralph A. Sa12&:110, DarTT (vIa enel.)
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3.

....... ..
s.

6.

7.

8.

sa.

/--

10.

11. 10 west ~6th strset
55 Central Park South

1. All lClca1dons 1Ia fl!anha.t42D.

~ Locat.ion is: net a "cable cyctall &J: datinlld. in 41 USC § 522(7)
~y op~ra~ion o~ 47 USC! 531(7' ("8) • ' "

"

3 Location is not: a "Cable lIZ~t:aIl· .. csUiftacl" in '4-7 'uSa .. ~41;Z'(7)'
because service is not provided to Itaubsdruben," as da:f!huId~ the
redQral Communica~icns Commission in +t"9 a,eiaitfoft'cf I C,-19
1elavi~ion sY;~~1 ~ FCC Rod. 1d38 {1990'.
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NEW YORK S fATE COMMISSION ON CABlE TELEVISION

Petition of 1lme Warner Cable of New York
City aJld Paruw CUI! ~ M~attan regarding
the operlll1ons orLJ1l~:eable Company, Inc.

) Docket No. 90460
)
)

ORDER IMPOSING FORFEITURES ON LIBERTY CABLE
~y IF "CEASE AND DESIST" ORDER IS VIOLATED

(Released December 13, 1995)

OD November 30, 1995, this Commtaton released an "Order to Cease
-and Desist" orderinC Liberty Cable CompaDY, Inc. ("Liberty") to ceaJe "the
deUvery of .tdeo programming to 22 West 66th Street, a condominium known
as the Europa, by wire Interconnected to 10 West 66th Street within teD days
of the date of the release- of this order, and to report promptly to the
CQD1IDJIs(on its compli~ with tbiI order."

On December 8, 1995, the CoInmiIIlOD releuecl an "Order EpmdiP&
Time to r.e pI PaW" which esteDded the time for complJaDce by three
clay. to the dose of bUliDal OD December 13, 1"5. The order abo directed
the franeldled csibie oPerator, 11me 'Wamer Cable or New York City, to
Inltlate cable rervlce If requested to do 10 by tile Europa, such service to be
easentiaDy OD the lame terms and conditions as the exiItIng arrangement
between the EUI1»pa '~\1 Uberty.

A 48-bour "CO\lfteSy" extension was further' granted, extending the
time for compDance UrDecember 15, 1995.

The hardwired interconnection of the Europa (from 10 West 66th
Street) comprised a clear Tiolation of the Commlulon's "staDdltill" order,
Issued on December 9, 1994, a year earlier, whkb required that Uberty
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implement no a«idttlonal iDegal hardwire connections (seven such illegal
linkages bad already been acknowledged by Liberty).

The Commission determined that the innovative reasoning advanced
by Liberty tor its actiODS was rtspecioUl and without merit." Indeed,
acceptance of Liberty's threshold ftinterpretation" wiiUfd render t.hJrty years
01 FCC policy determinations as to what comprises a "cable system" a virtual
nullity.

The "Order to Cease and pate" included in-depth legal analysis of
why Liberty's "Whotesaler\no subJcrlber" polition does Dot exempt facilities
at the Europa from bdJ:l& a "cable syJtem". Furtber, we found it disturbing
that Liberty faDed to d"l8dose In its response the important fact that 10 W~1t

66th Street (the bllil4blf from wltleh the ElUfJpa was Juudwtnd) WQS tl1nqdy a
"cab" system" by ,.,cuon of havinl blln a/r.tJdy interco;anecUd to yd another
building, 5S Centrrzl Park, whi£h ckarly had ,.subtcrllHrs". The extension of
such "cable systeml1 to the Europa cast5 Liberty'S "no subscriber" argument
in a different light, and, in this instance, renders it of but academic interest.

This COIIllDiaiOD found Uberty'. lack of forthrightness to be deeply
troublesome. Nothing quite prepared us, howe"Yu, for the revelations
contained in a document mbmltteci to US by Liberty as part of its Response
to our "Furtber Order tp Show CaW". That docuJDrnt is attached as
Appendix A hereto. 1 The filing was made by TIme Warner to the FCC
apparently In support of its petition that the FCC stay the granting to Liberty
of Speclal Temporary Autborlty (STAB) "to operate more than 100 new OFS
microwave paths in metropolitan New York City."

The Supplemental Filing (again, which was submitted to us by
Uberty). reveals that Liberty has been trlUlllDitting miuowave sipaIs
without havIDC *Ured'tlie required FCC Hcenses. It ~en, for example, to
a demand by the Chief or the FCC'. Enforcement DiYiJiOD that Uberty rue
a report tbat:

".hIIlltst III or the OFS paa. wbidl Liberty 11M CODItructed and\or
operated wffhout authority. ThIs list ,ball indfade which of these

1 Suppl.....,DDu tg linn-! Psdtion 'or. Slay, dated September %8, 1995, ud
r.JecI by TIme WarDer, OD Its 0WIl behalf, In. pacUq FCC proceedha, I.. r-e Requfftl or
Liberty Cablt Co., lac. for Speclal Temporvy Alltbortty tor PrmIte Operational FIxed
Mlerowave R,dio ~ce, New York, New York, FOe Na../c.n Sips 701771 (WN'IT 370)
et Ieq., (berefa "Sgpp!tmeolat Pmng"). The Supplementall111ng WM referred to AD Uberty's
aspoDS«! to tbe CoroIhIlriOIl', Order to Show C.use and .tblehed III fun to the aJIIdavIt or
Andrew Berkmau, ""001 to November 6, 1995. WIIleh was submitted as part or Liberty's
Response.
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uaauthorifal patbJ were DOl disclosed to the [FCC) in raponse to ili
letter of June 12, 1"5. Uberty ill aJlo directed to pnnide the date
each unautbori2:ed path was constIucted and pIaced·tIl operation..."

~~~ -
Wltll regard to the JQaiter before us, of particular interest is a

statement which Uberty apparently submitted to the FCC on or about July
12, 1995, In mpPort of itiJ 'ifil»lication for a new Ddtrowave path Ucense,
readJl1g mpar(:

"A1thouah the ~ve lites loc2ted at 110 W.t EDd. 55 CenU'al
Park. 150 and 152 West 52nd Street are~ ted Yia banlwi.re
c:onnec:tiODI kom DOn-commonly owuecl, mantled or CODtrolIed
b1dIdiRp 10Qted at 160 West End and 10 Welt 66CIa Street uul Park
(lie] Meddlaa, rapecdTely, graat of the pen". application will
permit Uberty to convert the coDDed1OD to mIa'owaye and
discbntillU. fb;e 'h:ard11k'e colJlltdton. 17u 'j'fJJiiIIIla will 1101 Iu
mInded 1JJ 1uzrtIwin colUleaion. rmlell tI1Ul1Uttll UbII1y U authorizAd
to 1Nlk. uuh d COIl1lCcdbll DT wdess $uclr a eOlUlectiolf. is othuwUe
dUllIorir.e4 by law." Mo, at ,.4.

The buildinl at 55 Central Park, ted from 10 West 6(Jth Street, which
together comprise an unfranchised "cable syJtem", as IDdicated aboTe, are
fadJitia included in Liberty's promise to the FCC. II Ita license application
is granted, LIberty is here asserting to the FCC, it will "conTert the
connectlon to microwave and discontinue the ~dwireconnection. II Liberty
then pledges to the FCC that the facilities here (55 C.ralPark/10 West 66th
Street) wm not be extended by hardware connection Wllea authorUed to do
so.

Liberty is apparently not easily deterred •• neither its being an illegal
action, Dor a TlUlaltoB of our "amdstlU" oreler, DOl' a clear breach ot a
commitment made to the FCC daunted Liberty from doing what it laid it
wouldn't do: extending thae same racllities by hardwlre connection, in this
inSlall~.e, to the EUl'~pa.

In orderiq that Lib~scease and desist its hard wire sen'ice to the
Europa. this Cnrfuulsilon noted;

"Liberty'. oven adiODI ID tbJI matter, coupled with its lack of
candor about ImportaDt UDdart,m, facti. JDaIdf... dIInspect for
thIJ~ry 1IfeQC}', the Federal COIDDIUDicatiQllli Commission, the
Judiciary, md the law itself - a clill8pect of a IdDd which this
CommiutoD. fraDJdy. has DeTer pl"e'ftoatly CIIICOI8dehd. To allow
Uberty to CODtinue to pr_per fi'UD its \ioIatioll1foald be to invite
a di.lnbUsbmeut or esteem for tbiI agmcy aDd tile recuJatory process,
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and to abide an erosion of the integrity 10 c:amtla1 to the
COmmissiOD" functioning. III/Order to Cease and I¥ist", p.3.

,.,. .

Liberty submitted to this <Ammtllion the Time Warner Supplemental
Wing In Appendix A to support its assertion that we dioald foreswear action
at this time because the matter Is currently before the FCC. But this matter.
u such, Is w& at islue before the FCC. The issue before the FCC is the
issuance of OFC microwave transmlalon He:enses, compHe.ated by Uberty's
apparent violations of -FCC ·relufations.

The grantine of miuo'Wave lice~, of course, is the sole proviJKe of
the FCC. TIme WathB, lor its part, &lid in Its cnm interest, has made
ftlfnp with the FCC aU..that violations of law aDd rquIatIon on the part
of Liberty mould clllqualD'y It from beID&~ or serve to at least
condition the crantlng of, STAt by the FCC. TIme W8I'Iler has posited to the
FCC the matter herein before us •• that Liberty's hardwire connection to the
Europa comprises an illegal "cable system ll and .,iolates tbis Commission's
"standstill" order •• as yet anoiher of th~ apparent 'riolations.

Liberty could have, month5 ago, requested of the FCC an expedited
Declaratory Ruling to determine if its "wholesaler/no subscriber" theory,
which redeftnes what comprises a "cable system", compiles with federal law.
Needless to say, it is the considered judgment of this Commission, vested with
the responsibility to regulate cable systems in New York, that Liberty's
position Is "without merit". But It is significant that Liberty has chosen Dot

to request rom roJlng of the FCC.

We find Uberty'. behavior In this eIItire matter,~y, to reftect the
actiom of aD intonigible te1ecommunlc:atloDJ scoma",. IUfilo-bolCJs.barred
legal antics, ita lack of forthrightness, its disdain for respeCtful compliance
.,jth regulation and law, aD serve - if unchecked - to errect a profound
impairment of the regulatory process which, with its limited enforcement
resources, is essentiany reliant OD 'Yoluntary compllancrj

Notwithstanding the above, the COIlllDissiOD at tbis time will hold in
abeyance any forfeitures with regard to Liberty's past Ulegal actions, i.e., its
illegal hardwirin, of ';arious buildings in New York City, and even its
violation of our "ltaDclstDl order" In late August/early September in initially
extending a hardwire interconnection to the Europa.


