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II. BACKGRQUND

1. On December 9, 1994, the Comniission adopted an order in this
proceeding (herein referred to as the "Standstill Order") against the respondent
Liberty Cable Company, Inc. (“Liberty"), "requiring no additional cable or closed
transmission interconnections of buildings not commeonly owned, controlled or
managed; that where service is not currently being provided, that no new
subscribers be serviced through such hard-wired interconnection absent common
ownership, control or management, LWt (Offiual Transcript of Promdlng; at

p-84.) I \
ntio f bee l C (Docket No.
90460) (December 9, 1994).

2. Op October 26, 1995, we issued a Further Order to Shiow Cause
in this docket against Liberty for the apparent violation of the Standstill Order. In
the Further Order to Show Cause, we described a complaint filed October 3, 1995
by Time Warner Cable of New York City and Paragon Cable Manhattan ("Time
Warner"), parties to this proceeding, and the results of an independent investigation
on October 12, 1995 by the Commission’s technical staff of premises situate at 22
West 66th Street, a condominium known as.the Eurcpa, in the Borough of
Manhattan in the City of New York. Time Warner had alleged in its complaint that
an interconnection by coaxial cable had been made by Liberty at the Europa in
August or September of this year in violation of the Stapdstill Order.

3. Based on staff’s investigation, which confirmed the allegations of
the complaint, we concluded that “[i]t fully appears that Liberty is engaged in the
operation of a cable television system bv the interconnection by wire of two buildings
-~ 10 West 66th Street and 22 West 66th Street -- which are not commonly owned,
controlled or managed.” We directed Liberty "to show cause, in writing, by not
later than Monday, November 6, 1995 at 5:00 p.m., why the connection by hard
wire of the building at 22 West 66th Street in the Borough of Manhattan, City of
New York, and the provision of cable service thereto, should not be determined to
constitute a violation of the Commission’s Standstill Order of December 9, 1994 in
this docket."”

4. - Liberty, by its attorney in this proceeding, W. James
MacNaughton, flled a timely Response of Liberty Cable Company, Inc. to the
Further Order To Show Cause dated November 6, 1995 ("Response”). Liberty’s
Response includes an Affidavit of Andrew Berkman, General Counsel of Liberty,
sworn to November 6, 1995 ("Berkman Affidavit"). Attached to the m
Affidavit, as an exhibit, is a copy of a Su mental Filing herg -
for 3 Stay by Time Warner dated September 28, 1995 and ﬁled by Time Wamer
in proceedings pending at the Federal Communications Commission ("FCC")
concerning requests by Liberty for special temporary operating authority for private
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opgratllmal fixed microwave radio service under Part 94 of the FCC’s rules and
regulations.!

5. In its Response, Liberty contends, first, that its ". . .provision of
video programming service to the Europa via the hard wire connection to 10 West
66th Street is authorized by federal statute, regulation and administrative (FCC)
precedent." Response, at p. 2. Second, Liberty claims that the "Standstill Order
is only enfarceable insofar as it is cansistent with Federal law].] . . ." and, therefore,
"Liberty’s provision of service to the Europa by a hard wire connection does not
violate. . .fthe]. . .Standstill Order." Id. Iu this regard, Liberty asserts that the
M_Qggl_t_‘ is preempted by federal law to the extent it is inconsistent
therewith.

6. With respect to the first contention, Liberty admits that 10 West
66th Street and the Europa are connected by hard wire, that video programming
distributed in each building by wire is received via microwave atop 10 West 66th
Street and that the buildings are not commonly owned, controlled or managed.
Liberty clalms, however, that its relationship with the Europa is such that there is
no violation of the Standstill Order. Specifically, Liberty states that its relationship
with the Europa is based on a bulk agreement whereby Liberty sells video
programming services to the Europa’s "owner" and the owner then "sells and
distributes” or "distributes” the programming to individual residents using internal
wirfng owned entirely by the condominium.? In sum, Liberty’s position is that it
is merely a "wholesaler" of programming to the Europa, that it has no subscribers
of its own in the Europa and, therefore, it is not operating a cable system at such
location. Liberty goes on to state that "[n]either does this arrangement mean that
Liberty is operating a ‘cable system’ either at 10 West 66th Street alone or at 10
Waest 66th Street and the Europa combined." ]d., at 4. In this regard, Liberty
asserts that it serves "subscribers" only at 10 West 66th Street for which it is entitled
to the private cable exemption and, by implication, that the Europa or the owner of

! Liberty employs operational fixed microwave services ("OFS") to distribute programming from
{ts central headend to rooftop reception antennae for uitimate delivery via coaxial cable within
multiple uaft dulldings, inlre, § 14,

2 In its Response, Liberty asserts that the "owner" of the condominium “gglls gnd
distcibutes the programming services to individual residents. . . . (Emphasis added) Rospemse, at
p- 3. In the Berkinan Affidavit, it is stated that “[t}he owner of the Europa distribwtes the
programuning service it purchases from Liberty to the individual residents of the building. . . ."

(Emphagis added) Berkman Affidavit, at p. 3.
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the Europa is also entitled to a separate private cable exemption for the internal
wiring at the cohdoriihfyin?

7. Having claimed that its operations at both locations do not
constitute a cable system under federal law, Liberty maintains that the Commission’s
*authority to impose any penalty under the Standstill Oxder or any state law is
preempted by the federal Cable Act and the FCC’s interpretation of the Act." Id.,
at 6. Liberty relies on two rulings by the FCC to support its claim that it is here a
wholesaler of programming and, as such, has no subscribers. Report and Order in
the Matter of Deflnition of a Cable Television System, MM Docket No. 89-35, FCC
90-340, adopted October 11, 1990; released December 21, 1990 ("Definitional
Order"); and Memorgndym Opinion and Order in the Matter of Petition of Walt
Disney Company for Waiver of Program Access Rules, CSR-4197-P, DA #94-843,
adopted August 1, 1994, released August 3, 1994, by the Chief, Cable Services
Bureau ("Disney Order"). Liberty also states that the Commission "must also
decline Time Warner’s attempt to have two cable regulatory agencies deal with the
same issue at the same time[.]" Id., at n. 2. (In short, Liberty here is essentially
contending that the Commission is without jurisdiction to make any ruling or take
any action at this time under the Standstill Order which would be adverse to it.)

8. We have also received from Rubin, Baum, Levin, Constant and
Friedman, Counsel to Time Warner in this proceeding, a Reply of Time Warner
Cable of New York City and Paragon Cable Manhattan to the Response of Liberty
Cable Company, Inc., dated Novemnber 13, -1995 ("Reply®). In its Reply, Time
Warner maintains that Liberty’s defenses to the Further Order to Show Cause are
without merit and should be rejected. Time Warner presents three arguments.
First, it contends that eyen if Liberty must have a subscriber in every building to
which it provides video programming service, Liberty has failed to submit the
necessary supporting documentation for the Commission to conclude that it does not
have subscribers at the Europa. In this regard, Time Warner also questions the
characterization by Liberty that a condominium has an "owner."* Time Warner
also seeks to dispel notions advanced by Liberty that the ownership of the internal
wiring is material to the definition of a cable system and that the residents of
multiple unit buildings that receive cable service under bulk rate agreements are

3 The terms “private cable exemption" or "private cable exclusion" are used herein to refer
to the exemption from cable system status found in 47 U.S.C. § 522(7)(B). This exemption is also
sometimes referred to herein as the MATV or SMATV exemption.

¢ Time Warner notes ". . .that in condominiums the unit owners own all of the common
elements (which normally comprise everything on the premiscs except the interiors of apartruent
unfts) as tenants in common . . .{citations omitted]. . . .Accordingly, if Liberty has a contract with
the ‘Owner,’ that entity (or collectivity) must logically embrace unit owners who reside at the Evropa
and receive Liberty’s service for their own consumption and not for further distribution or resale --
L.e., subscribers. Reply, pp. 4, §.
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somehow not subscribers. With respect to the FCC’s Definitional Order relied on
by Liberty, supra, {7, Time Warner states that the "FCC’s reference to the delivery
of programming to a hotel was not an interpretation of ‘subscriber’ calculated to
remove from regulation all portions of cable systems serving ordinary residential
apartment buildings pursuant to bulk rate contracts." Reply, at p. 9.

9. Second, Time Warner argues that it is irrelevant whether Liberty
has "subscribers" at the Europa because It is the interconnection of SMATYV facilities
by hard wire that constitutes a cable system. After noting that Liberty does have
subscribers at 10 W. 66th Street, Time Warner states that "{nJowhere in the
Definitional Order does the FCC state that a cable operator must have current
‘subscribers’ in every gne of the buildings that Is interconnected by closed
transmission paths in order for such facility to constitute a cable system." Id, at 13.
Time Warner observes that if the existence of bulk rate contracts were dispositive
then it and every other franchised cable operator would be free to declare portions
of their cable systems exempt from regulation as a cable system. Time Warner
notes, of course, that the FEC has ruled otherwise.’

10. Finally, Thme Warner maintains that the Commission has primary
jurisdiction to police its own Standstill. Order and.that such jurisdiction is both
consistent with case law (decided prior to-the -enactment of the Cable
Communications Policy Act of 1994 ("Cable Act")) cited in Liberty’s Response and

with judicial rulings under-the Cable Act that have concluded that Congress clearly -

intended franchising authorities to have:a primary role in-the regulation of cable
television.®

HL PISCUSSION

11. For purposes of this order, we accept as truthful that the Europa
at 22 West 66th Street is a condominium, that Liberty provides a package of video
programming by bulk agreement to the condominium, that the condominium owns
all wiring within the bullding and that Liberty does not bill directly, or receive

$ A cable operator may offer SMATV service only if offered ", . .in accordance with terms
and conditions of the cable frunchise agreement." 47 C.F.R. §76.501(c)(2). See, 47 US.C. §
§33()2).

¢ We also note that Time Warner claims that while Liberty argues to this Commission that
the FCC shoyld determine the legal effect of its operations at the Europa, Liberty has taken the
opposite position at the FCC, arguing Instead that issues involving the extension of service via hard
wire are local issues for this Commission or the courts to decide. Reply, at pp 2, 3.
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payment directly from, individual residents of the building for any video
programming or equipment used to receive such programming.’

12. Section §0Z(7) of the Cable Act, 47 U.S.C. § 522(7) defines the
term "cable system" as followWs:

"<cable system’ means a facility, consisting of a set of closed
transmission paths and associated signal generation, reception, and
control equipment that is designed to provide cable service which
includes video programming and which is provided to multiple
subscribers within a conmunity, but such term does not include

(A) a facility that serves only to retransmit the television signals
of one or more television broadcast stations;

(B) a facllity that serves only subscribers in one or more
multiple unit dwellings under common ownership, control, or
mapagement, unless such facility or facilities uses any public right-of-

way;

(C) a facility of a common carrier which is subject in whole or
in part, to the provisions of Title II of this Act. . .[47 U.S.C. S. 201
et _seq.]. . .except that such facility shall be considered as a cable
system. . .[other than for purposes of section ‘621(c) (47 U.S.C. S.
541(c))]. . .to the extent such facility is used in transmission of video
programming directly to subscribers; or

(D) any facilities of any electric utility used solely for operating
its electric utility systems;. . . ."*

7 We note that we do not agree that a condaminium includes a single "owner" as the term
is used by Liberty, (sce, Article 9B of the New York State Real Property Law) and, therefore, we are
not prepared to sccept the characterization of the relstionship between the "owner" of the
condomintum and the residents of the Individual units as a “sale” of video programming services.
We do not belleve, however, that these matters are essential to the determination of the defenses
offered by Liberty.

' The term “cable service” Is deflned in Section 602(6) of the Cable Act to mean "(A) the
one-way transmission to subsctibers of (i) video programming, or (i) other programming service, and
(B) subscriber interaction, if any, which Is required for the selection of such video programmlug or
« <« " Section 621(b)(1) of the Cable Act, 47 U.S.C. § 541(b)(1) provides that "[eJxcept to the extent
provided (n paragraph (2) in subsection () of this section, a cable operator may not provide cable
service without a franchise.” The term "cable operator” is defined in Section 602(5) to mean "suy
person or group of persons, (A) who provides cable service over a cable system and directly or
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13. In the Standstill Order, we found that Liberty was engaged in the
operation of one or more cable télevision systems in the Borough of Manhattan, City
of New York, by reason of the interconnection by hard wire (coaxial cable) of -two
or more multiple unit bulldings that were not commonly owned, controlled or
managed. As part of the Standstili Order, we required the company to provide a
then current listing “. . .of all hard wire interconnected bufldings throughout the
five boroughs with an indication of which of these interconnections there is intended
to be asserted an exemption because of common ownership, control or management."
Official Transcript, at 84-85. Under cover of letter dated December 19, 1994, from
Liberty’s counsel, Liberty provided a list which included 12 pau-s of buildings and
one group of three buildings for a total of 14 interconnections.’

14. Also, during December, 1994, Liberty brought suit in the U.S.
District Court in the Southern District of New York against the City of New Ynrk

and the Commission. ¢,, et of r
York State Comnission on Cable Television, et al., 94 Cir. 8886 (S.D.N.Y. filed

March 13, 1995) (Order Dismissing Certain Claims and Denying Motion for
Preliminary Injunction), aff’d 60 F.3d 961 (24 Cir. 1995). In support of its motion
for preliminary injunction and temporary restraining order in that action, Liberty
submitted an affidavit of its President, Peter O. Price, in which Mr. Price described
for the court the precise nature of the company’s operations. See, Affidavit of Peter
O. Price, sworn to December 20, 1994. ("Price Affidavit") As described to the
court, Liberty “distributes” or "provides” or-"delivers". “cable.[television] service as
defined in 47 U.S.C. §522(6) to residents in multiple unit buildings" or "'to multiple
unit buildings" in the greater New York metropolitan area using satellite and
microwave technology, but not public property. Price Affidavit, 9 3-5. More
particularly, Liberty’s business involves the receipt of satellite and broadcast

through one or mare affiliates owns a significant intercst in such cable system; or (B) who otherwise
controls or is responsible for, through any arrangement, the management and operation of such a
cable system.” Finally, the term "franchise” {s defined in subdivision (9) of Section 602 to mean ".
. .an [nitial suthorization, or renewal thercol. . .issued by a franchising authority,. . .which
sythorizes the constriiction or operation of a cable system.”

* In four Instances, Liberty noted that the "{ljocation is not a ‘cable system’ as defined in
47 U.S.C. $522(7) by operation of 47 U1.8.C. § §22(7)(B)." In two instances, where one of the
interconnected buildings was identified asa *hotel," Liberty noted that the "[Yocation is not a ‘cable
system’ because sesvice is not provided to ‘subscribers,’ as defined by the Federal Communications
Commission in M/Q defipition of a cable television svstem, 5 FCC Red. 7638 (1990)." (The list
with redactions — fs set forth as Appendix A to this order.)
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televislon signals at a single headend facility and the transmission of such signals by
microwave In the 18 GHz frequency to multiple rooftop antennae. Id. at 6.

15. The Price Affidavit includes specific descriptions of how "Liberty’s
microwave reception antennae, located on the rooftops of multiple unit dwellings in
the City, deliver cable service to bullding residents using three configurations[.]. .
[n)one of. . .[which]. . .use public property." Id, at {7. The three configurations
are the “Stand Alone System," the "Common System" and the "Non-Common
Systeg, "

16. Im a "Non-Common System" configuration, which is unigwfyl
witho able isio ise, and is at issue in this docket:

"Liberty utilizes a single microwave reception antenna
located on the roof of a multiple unit dwelling to deliver
cable service to two or more multiple unit buildings
located mearby which are not commonly owned,
controlled or managed. As with the ‘Commen System’
configuration, coaxial cable is used to link the building
with the antenna to the other building(s), without using
public property." Id::at-§ 10. : :

This is precisely the situation previously found by.Commission staff to exist at two
locations (Qrder to Show Cause in this: docket, ‘released- August 23, 1994) and
admitted by Liberty to exist at said locations plus five additional locations. It is also
the same type of "configuration” that exists with respect to the Europa.

17. Liberty contends that even though the Europa is interconnected
to 22 West 66th Strect by hard wire that transmits cable service and that the
buildings are not commonly owned, controlled or managed, that such

19 The 18 GHz frequency is licenzed by the FCC. guprs, 1 4. The Price Affidavit stated
that “Liberty has secured from the FCC all licenses necessary to aperate the service, . . ." § 6. The
affidavit was later amended on July 31, 1994 and it further appears from Exhibit 1 to the Berfanan
Affidayit that Liberty did not possess all necessary FCC licenses.

11 The "Stand Alone System” is described as follows: "Liberty ntilizes a single microwave
reception antenna to deliver cable service to the residents of the single buliding where the antenna
is located.” 14. at { 8. In a "Common System" conflguration, "Liberty utilizes a single microwave
reception antenna located on the roof of a multiple unit dwelling to deliver cable service to two or
more proximate multiple unit bulldings under common ownership, control or management. Coaxial
cable is used to link the building with the antenns to the other bulldings without using public
property.” Id. at § 9. These “conflgurations” fall within the private cable exclusion in § 602(7)(B)
as construed by the FCC and arc not at fssue in this docket except to the extent that issues of fact
and law may exist with respect to existence of "common management" in a particular gitustion.
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interconnection Is consistent with federal law. This argument, of course, transcends
the traditional analysis of whether a particular video distribution system qualifies
for the SMATYV exemption, as well as Liberty’s heretofore primary justification for
its activities, to wit, that it only uses private property and, therefore, shoufd not be
required to obtain a franchise.” It relies on the word “subscribers" in the
definition of cable system and, as noted, the actions by the FCC in its Definitjonal
Order and by the FCC’s Cable Services Bureau in the Disney Order”. We discuss

the DisneyOrder first.

18. At issue in the Disney Qrder, was the application of the FCC’s
program access rules, 47 C.F.R. §§ 76.1000-76.1003. Petitioner, the Walt Disney
Company, sought a waiver from the FCC of the program access rules with respect
to the vertical integration of a "program distribution system" operated by the
Madeira Land Company, Inc. ("Madeira"), a wholly-owned subsidiary of petitioner,
at the Walt Disney World Resort Complex near Orlando, Florida. Madeira owned
a program distribution operation that served approximately 12 hotels — ten of which
were owned by affiliates of the Walt Disney Company -- and 230 "backstage" sites

2 In its sult against the Commission and the.City:of New- York, Liberty claims, inter alia, . -
that the franchise requirement when applied to its. aperations on private property violates its frst
amendment rights. The court ruled that the first amendment issue is not ripe for determination and
dismissed the claim. Liberty has sppealed-the decisian.. - - K

13 It should be noted here that the provision of some.cable service by Liberty on a bulk- . -
billing or wholesale basis is hardly novel. In the sult pending in federal district court, Liberty
submitted an affidavit of then co-plaintiff, Bud Holman, sworn to December 19, 1994, in support of
a motion for preliminary injunction. ("Holman Affidavit") Mr. Holman, as president of 2 ". . .uon-
profit New York corporation which owns a 360 unit residential co-op bullding at Sixty Sutton Piace
South," and a resident of the co-op, describes Liberty's relationship with the co-op since 1992 as
follows:

"§. Liberty provides its basic cable television service to all Sutton
Bullding resideats on 2 ‘bulk’ billing basis pursusat to the. .
.Contrsct. ‘Bulk’ billing means that Sixty Sutton purchases the
basic cable television programming service from Liberty. Sixty
Sotton, in turn, bills the tenant-stockbolders for the cost of
Liberty’s basic cable television service as part of the tenant-
stockholder’s monthly maintenance fee.

9. I and other Sutton Building residents contract directly with
Liberty to receive ‘premium’ cable television services. These
premium services are delivered over the same system as the ‘basic’
cable television service. . . ." Aff,, at 18, 9.

Accepting, as we have, Liberty's statement that it has no direct relationship to residents at the
Europs, it may be assumed either that Liberty does not offer premium services to residents of the
Europa or thiat they are provided as a part of the "package” for which all residents must pay.
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at the Walt Disney World Resort Complex. Liberty quotes from footnote 18 in the
Order as if to imply that the FCC found that Madeira’s operation was not a cable
system. In fact, the conclusion of the FCC’s Cable Services Bureau~was the
opposite: ". . .the Madeira system is technically a cable system and. . .Madeira is
technically a cable operator,. . . ." Disney Order, 111. The Cable Services Bureau
did find that because of the "unique circumstances” the "Madeira system simply is
not now, in reality and as a practical matter, the kind of distribution system the
program access rules were designed to reach." Id. § 11.

19. The FCC’s Definitional Order was prompted by two federal
district court decisions'* which "raised significant questions" about the FCC’s then
existing interpretation of the SMATV exemption in 47 U.S.C. §522(7)(B) and "other
prevailing finterpretations" of the Cable Act. Definitionhl Order, 1 3. See, also
Notice of Rulemaking, in the Matter of Definition of a Cable Television, MM Docket
No. 89-35, adopted February 1, 1989, released March 3, 1989. In the Definitional
Order, the FCC modified its interpretation of the SMATYV exemption to the effect
that all “. . .facilities interconnected by physically closed transmission paths would
meet the statute’s threshold requirement for a cable system." Definitional Qrder,
{ 34. It also clarified that radio services are not “closed transmission paths" and
that the use of radio services does not constitute the use of a public right-of-way.
It further clarified that the use of radio services only with closed transmission paths
located wholly within individual buildings or between commonly swned, controlled
or managed buildings did not create a cable system under the Cable Act.” In
adopting these and other general principles for applying the statutory definition, the
FCC expressed its belief that such principles ". . .should provide ample guidance
and interpretations of the statutory term and, in our view, will significantly dispel
the confusfon that has arisen." Definitional Order, { 34.

20. Liberty quotes from { 32 of the order. Paragraph 32 provides in
full as follows:

“We note, however, that for an operation to be defined
as a cable system it must have ‘subscribers.” Although
the term ‘subscriber’ is not a defined term in the Cable
Act, it is now and was defined at the time of passage of
the Cable Act in the Commission’s Rules as ‘a member
of the general public who receives broadcast
programming distributed by a cable television system

1% City of Fargo v. Prime Time Entertainment, Inc., 1988 U.S. Dist. LEXIS 16506, at *8
(D. N.D. 1988); Pacific & Southern Co,, Inc. v, Satellite Broadcast Networks, Inc., 694 F. Supp.

1568 (N. D.Gas. 1988).

15 As noted, this interpretation is not at issue in this proceeding. gupra, n. 12.
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and does rot further distribute it.’{fn. omitted] Thus, for
example, if video service is delivered to hotels for resale
by these establishments over internal MATV wiring to
lodgers, then that service provider (i.e., the party
delivering programming to the hotels) has no
‘subscribers’ as that term is defined in the Coramission’s
Rules. Because providing service ‘to multiple
subscribers within a community’ is a critical element in
the statutory defInition, such an operation -- if it
operates as a wholesaler and has no ‘subscribers’ of its
oWn — may not come within the cable system definition.
We note, moreover, that hotels are within the exemption
for multiple unit dwellings and, as clarified herein,
where more than one such multiple unit building is
interconnected only by radio transmission or other non-
closed transmission facilities or use closed paths but are
commonly owned and have no street crossing), such an
entity is not a cable system.{fn. omitted]" (Emphasis in
original).

21. Liberty claims that this paragraph, including the definition of
“subscriber” in FCC rules, 47 C.F.R. § 76.5(ee), protects its interconnection of the
Europa, a condominium, not a hotel,-from: our-Standstill Order because, as noted,
it is a mere "wholesaler” of video programming to-the condominium and doesn’t
have subscribers therein. We disagree. To paraphrase the FCC’s characterization
of the issue in the Dispey Order, the "kind of distribution system" described by
Liberty with respect to 10 West 66th Street and 22 West 66th Street is not "the kind
of distribution system" that is exempt from the definition of a cable system, or that
the FCC intended to exempt in its Definitional Order.'

22. Liberty’s argument fails because it neglects the fact that the
statute does not require Liberty to have subscribers of its own at every building
interconnected to its wire or reception antenna. The definition of "cable system" in
47 U.S.C. § 522(7) includes three elements. A "cable system" is a (1) a facility that
(2) actually provides video programming, i.e., cable service, to (3) mmltiple
subscribers. The admissions by Liberty that it owns a reception antenna atop 10 W.
66th St and that video programming received at the antenna is distributed by wire
to subacribers in the building satisfy all three elements of the definition. If the
"cable system" at 10 W. 66th St. was used only to provide cable service anly to
residents of the building then Liberty or the building owner, or beth, could properly

1€ Of course, the FCC is without authority to modify a deflnition that is clear and
unambiguous. See, ACLU v. FCC, 823 F.2d 1554 (D.C. Cir. 1987), sert denied, 108 S.Ct. 1220
(1988).
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claim the SMATYV exemption. But once video programming received at the antenna
site is distributed by wire beyond 10 W. 66th Street, neither Liberty, nor the owner
of 10 W, 66th St., can satisfy the SMATV exemption. The fact, as confirmed by
Liberty in its Response, that video programming received at its reception antenna
atop 10 W. 66th St. is delivered by wire to the Europa for ultimate distribution to
subscribers, j.e., the residents of the Europa, is sufficient, by itself, to prove that
the provision of cable service within the Europa is ineligible for exempt status.
Whether or not the residents of the Europa are Liberty’s subscribers, they are
subscribers. They receive video programming selected by Liberty and distributed
to them by wire from another non-commonly owned, controlled or managed multiple
unit building where Liberty also provides cable service.

23. In addition, although Liberty’s Response is silent on the issue,
Liberty has previously admitted to this Commission in its list of interconnections
filed December 19, 1994, as ordered in the Standstill Order, that 10 West 66th
Street, itself, is interconnected by wire to another non-commonly owned, controlled
and managed building.” Thus, the facility providing service at 10 W. 66th St. was
non-exempt at the time Liberty connected to the Europa. The entire facility, then,
is a cable system and Liberty cannot show, as required for the SMATY exemption,
that the ". . .facility serves.only.subscribiers in_one or.more multiple unit dwellings
under common ownership, control or management, . . ."** Liberty is also unable
to demonstrate that it or each affected building owner is eligible for any of the other
exemptions in 47 U.S.C. §522(7).

24. Liberty would apply the statutory definition to various "parts" of
a video distribution facility based on its particular relationship to each "part" and,
it appears, the location and ownership of each "part" to determine whether a cable
system exists. The statute does not provide for such analysis, Initially, we note that
the statute does not require that a “cable system" be under common ownership. The
term "cable operator" is defined, in part, to mean "any person or group of persons
(A) who provides cable service over a cable system. . ." 47 U.S.C. §522(5). Further,
the definftion of "cable system" enacted by Congress in 1984 specifically omitted
language in the FCC’s deflnition at that time which required the "set of closed
transmissfon paths and associated signal generation and control equipment, . ." to

7 Liberty’s failure to address here its previous admission of 2 non-cxempt unlawful cable
system at 10 West 66th Street is most troublesome. Liberty has an ongoing responsibility to advise
the Commission of changes in circumstances affecting the scope of its unauthorized cable systems,
particularly, if such previously lltegal interconnections involve buildings at issue in our Further Order
to Show Cause and, therefore, comprise a material factor in this case.

1% A Hteral reading of this language reveals that, in order to meet the SMATYV exemption,
a cable systemn must serve “only suhscribers.” By Liberty's account, the facility at W, 66th Street
serves both "stbscribers” (in 10 W. 66th St.) and non-gubscribets (the “ovmer" of the Europa).
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be under "common ownership 2nd management." The FCC noted the significance
of the statutory definition in this regard when it amended its rules to conform to the
Cable Act: -

"With regard to limiting the definition to include only a
single cable operator per cable system, we fé8] that the
definition of a cable operator [in the Cable Act] is
intentionally broad and that a cable system may have
more than one operator. According to the definition,
any person who ‘provides cable service’ and ‘owns a
significant interest’ in a cable system. . .would be a
cable operator. . . Repart and Order in the matter of
Amendment of Parts 1, 63 and 76 of the Commission’s
Rules to Implement the Provisions of the Cable
Communications Policy Act of 1984, MM Docket No.
84-1296, Released: April 19, 1985, at 19, S8 RR 2d 1,
6." (Emphasis added).

It is apparent, therefore, that a plain reading of .the pertinent definitions in the
Cable Act is sufficient to determine the merits of-Liberty’s Response.. The provision -
of cable service at the Europa as described by -Liberty-involves a cable system,
neither Liberty nor the Europa is eligible for the SMATV exemption, and Liberty’s
connection of the Europa by hard-wire:is a directviolation of- the Commission’s

Standstill Order.

25. Although not essential for our determination, we shall address, in
detall, Liberty’s reliance on the Definitional Order. First, it is doubtful that
Congress intended to adopt the definition of "subscriber" in Section 76.5(ee) of the
FCC'’s rules which is central to Liberty’'s argument. While it is true that the word
“subscribers" is used numerous times throughout the Cable Act and is not itself,
defined therein, it is also true that the word is not always used in the Cable Act
when referring to "cable service" or "cable system.” For example, in Section 602(12)
of the Cable Act, 47 U.S.C. § 522(12), as amended, Congress defined the term
"multichannel video programming distributor” as follows:

". . .a persan such as, but not limited to, a cable
operator, a multichannel muiti-point distribution
service, a direct broadcast satellite service, or a
television receive-only satellite program distributor, who

makes availghle for purchase by subscribers or
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customers, multiple channels of video programming;. .

. "TEMphEsK @8ded).”
The fact that Congress used the term "cable subscribers” rather than "subscribers”
in various sections of the Cable Act, e.g, 47 U.S.C. §§ 542, 551, is additional
evidence that it did not intend to adopt the FCC’s definition.

26. Second, even if the FCC’s definition of "subscriber" provides the
meaning of the word as used in the definition of "cable system" in the Cable Act and
that all FCC interpretive rulings are relevant to the proper application of the
statute, Liberty has overstatea the significance of a single paragraph in an FCC
order. In its Definitional Order, the FCC included a "summary of conclusions” ({
S) and a "conciusion” (Y 34). In neither paragraph did the ¥CC refer to the
wholesale-retail distinction as it relates to the term "subscribers.” In paragraph S the
FCC stated unequivocally that "[{]f multiple unit dwellings are connected to each
other by physically closed transmission paths, such SMATV or MATYV systems are
cable systems unless the buildings are under common ownership, control, or
management and do not use public rights-of-way." In paragraph 34, it stated with
equal clarity that "where a wire or cable is used to interconnect MATV or SMATV
equipped buildings, the system is a cable facility-unless the several buildings are
commonly owned, controlled, or managed and the system’s physically closed
interconnection paths do net use a public right-of-way."” These conclusions are
fully consistent with the extensive--analysis-of .the: "closed transmission path"
requirement in paragraphs 6 through 22 of the Definitional Order and of the
"private cable exclusion” in paragraphs 23 through 30 thereof. When Paragraph 32
is considered in the context of the entire Definitional Order, it is clear that the

15 This language supports our analysis of the “cable system" definition herein. It was
added to the Cable Act by the Cable Television Consnmer Protection and Competition Act of 1992,
It represents legislative intent either that (1) amyome toc whom a cable operator makes video
programming available for purchase is a "subsériber” or (2) a cable system may have "customen”
in addition to "subscribers.” In either case, Liberty’s reliance on the wholesale-retail distinction [ails.
Moreover, since the word "customer* was not defined in FCC rules and is not defined in the Cable
Act, the juxtaposition of the two words in the same definition is strong evidence that Congress did
not consider either of them to be technical words but, rather, words te be used with their ordinary
and common meanings. The word “subscriber” is defined az “to enter one’s name for o publication
or service; also to receive a perfodical or service regularly on order.” Webster’s New Collegiate
Dictionary 1161 (8th ed. 1973).

3% In its Reply, Time Warner quotes from { 19 of the same order where the FCC stated:
"[tThe fact that each of the apartment buildings served may own the terminating cable pathkways within
its confines is not determinative of [the applicant’s] status as a cable television system. It is the
interconnection of each separsately owned apartment building which qualifies [the applicant] 2s a cable
television system.” (Definitfons] Order, at 1 19, quoting from Video Internationsl Productions. Inc.
(Cable Television Bureau, May 12, 1981) (italics in original).
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"wholesale-retail” distinction is subordinate to, indeed is an adjunct of, a distinction
the FCC was making to contrast a hotel, i.¢,, transient occupancy, with a permanent
dwelling, i.e., residence. Not mentioned by Liberty, is the fact that the FCC
recognized the importance of this distinction in the Disney Qrder where its refusal
to conclude that the Madeira system was not a cable system included consideration
of the fact that Madeira had reported plans to serve residents of the area in addition

to hotels. Disney Order, n. 18, { 13.

27. Additional evidence of the FCC’s intent with respect to its own
definition was contained in the First Report and Order, in Docket 20561, FCC 77-
205, adopted March 9, 1977, released April 6, 1977. ("First Report and Order").
In the First Report and Order, the FCC modified its then existing definition of cable
television system, in part, by substituting for "wire and cable" the term "set of
closed transmission paths.” In this context, it adopted for the first time, a separdte
definition of the term "subscriber.” The FCC stated that its amended definition of
cable system had the advantage of technical neutrality. The FCC was also clear as
to the intent of the new definition of “subscriber." It stated its purpose as follows:

"To assure that the technological neutrality of the
amended definition is.pot interpreted-to.include such.
non-cable television broadcast station services as Multi-
point Distribution Systems, common carrier network-to
affiliate-stations program-transmisstondinks, telephone -
leased-back arrapgements or other specialized common
carrier services,. . . ." Id. at § 19.

There is no basis in these purposes for a finding here that Liberty should benefit
from a "wholesale-retajl” distinction involving residential cable service. Liberty is
not a telephone company or any other type of common carrier. Its use of OFS
microwave to provide video is not at issue. Liberty may install as many rooftop
satellite dishes or seek as many OFS licenses from the FCC as it may need to sell its
programming or serve its subscribers. What Liberty may not do is use wire or
cable, or cause buildings to be interconnected by wire or cable, for the purpose of
providing cable service across property boundaries unless the buildings are
commonly owned, controlled or managed or it has a cable franchise. In other
words, when Liberty seeks to offer service by wire to the community at large rather
than individual or commonly owned multiple unit buildings, its business is
indistinguishable from a cable system and the FCC intended that it be treated the
same as a cable system under the law. Nothing in the Cable Act or the FCC’s

Definitiongl Order or Disney Order changes this result.

28. The same order contains additional evidence that the FCC did not
intend the definition of “subscriber” to have the effect urged by Liberty. As part
of the change in its definition of cable television system, the FCC eliminated as an
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element of its definition the distribution of broadcast signals by wire or cable to ".

. .subscribing members of the public who pay for such service. . . ." (Emphasis
added). Discussing this change, the FCC noted that it had interpreted thistanguage
since 1966 to include indirect as well as direct pavment and it quoted from its Natice

of Rulemgking in which it stated:

“In short, we have not found the manner of payment to
be of jurisdictional significance. For definitional
purposes, it does not matter whether the payment is
separate or combined with the general service,
recreational, or rental fee, whether the payment is made
directly or through some intermediary such as a home
ovners assoclation, whether the payment is in the form
of a ccpital contribution or service fee, or whether the
bulk payment is made for a number of subscribers
rather than an Individual payment for each subscriber."

Id. at § 40.

29. Later, in the same order, after reiterating its preference that the
term cable television system be defined as:a.'technical entity," the FCC enumerated
a number of additional reasons that the manner and method of payment should not
be an element of the definition.

"The first reason is totally-pragmatic -:a cable television -
system of transmission paths which distributes television
signals, and the manmner in which .it is financed is
irrelevant to our regulatory objectives. Equitably
speaking, we decline to treat one system differently from
another based on dlstmctlons on how they meet tbelr

exemption level small cable systems and MA’I‘V
systems." Id. at § 42. @mphasis added).

From this language, two conclusions are inescapable: (1) the FCC intended that
residents of multiple housing units such as the Europa that receive broadcast signals
(and other video programming) by wire are subscribers; and (2) the FCC did not
intend fts definition of "subscriber” to undermine the traditional criteria for the
availability of the MATV/SMATYV exemption to multiple unit residential buildings.
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30. Finally, our discussion would be incomplete if we did not accent
the radical nature of Liberty’s position. If adopted, Liberty’s "interpretation" of the
cable system definition would transcend not only the common ownership, control
and management criteria in FCC rules® for twenty years prior to the Cable Act
and in Section 602(7)(B) of the Cable Act, but the “public street use" element of the
statutory SMATYV exemption as well. If, for example, a company such as Liberty
could avoid cable system status by wholesaling video services to multiple umnit
dwellings, it would not matter whether the wires used to deliver services occupied
public streets or not. In other words, it would not matter that the interconnection
at the Europa was made by wire on private property from an adjacent building or
by wire that actually crossed West 66th Street. Federal statute as viewed by Liberty
would not require a cable television franchise in either case. This result would so
clearly contradict 2 30-year FCC policy, and Congressional intent as manifest in the
Cable Act, that it is hardly surprising that it has never been seriously asserted
before, to the best of our knowledge. We cannot accept such a novel construction
of the law as a justification for violating our Standstill Order.

31. It is the considered judgment of-this Commission that under a
plain reading of the statuory deflnition of "cable system" that Liberty’s provision of
cable service to the Europa in the manner: déseribed-is-clearly a cable system and
that this result is fully consistent with the larger purposes of the Cable Act.
Congress stated as one of the principal purposes of the Cable Act that cable systems
must be ". . .responsive to the needs and interests. of the local community;. . . ."
§601(2), 47 U.S.C. § 521(2). Once a person or entity such as Liberty provides, or
becomes engaged in the provision of, video programming, i.¢,, cable gervice, by
coaxial cable beyond individual or commonly owned, controlled or managed
residential multiple unit buildings, it is offering cable service to the larger
community in the same manner as a cable system.

32. We conclude, as a matter of law, that the interconnection by wire
of the Europa at 22 W. 66th St. with 10 W. 66th St. and the delivery of video
programming by Liberty to the Europa by such wire without a franchise does not
comport with federal law and constitutes a violation by Liberty of our Standstill
Order. Residents of each buflding receive cable service by closed transmission path.
The buildings are interconnected by wire and are not commonly owned, controlled
and managed. These undisputed facts satisfy the definition of "cable system" and are
inconsistent with the SMATY or any other exemption.

33. We turther conclude that the Commission has both the jurisdiction
and the duty to act to enfor¢e statutory requirements for cable systems. Finding no

21 Fipst Report and Order, Docket Nos. 14895, 15233, Adopted: April 22, 1965, 38 F.C.C.
683.
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reason under the circumstances why Liberty should realize the fruits of its action,
we shall order it to cease and desist from the provision of video programming to the
Europa by means of the hardwired interconnection with 10 West 66th Street within
tea days of the release of this order.

34. Finally, the violation of a Commission order is a serious matter
for which the imposition of forfeitures pursuant to Section 827-a of the Executive
Law must be considered. We are directing Counsel to inquire as to other actions
or circumstances relative to the subject violation before we make a determination
with regard to such forfeitiires.

THE, COMMISSION ORDERS:

1. Pursuant to Sections 816 and 819 of the Executive Law, Liberty
Cable Company, Inc. is hereby ordered to cease and desist from the dellvery of
video programming to 22 W. 66th St., a condominium known as the Europa, by
wire interconnected to 10 W. 66th St. within ten days of the date of the release of
this order, and to report promptly to the Commission its compliance with this order.

2. The issue of forfeitures is reserved. -Counsel is delegated authority
to take such action as necessary to properly. advise the Commission as to such
forfeitures.

3. A copy of this order shall be-served upon Counsel for Liberty
Cable Company, Inc. in this proceeding and the Europa Condominium by certified
mail, réturn receipt reqijested.

Commissioners Participating: William B. Finneran; Chainnan; John A. Passidomo,
Barbara T. Rochman, Commissioners.
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) W. JAMES MacNAUGETON, ESQ.
Asrporney at Law
80 Waoedbridgs Canter Drive * Suits 610
Woeubridge, New Jerzey 07095

Phane (908) 834.3700
Fax (908) 884-7459 DEC 191884

-

Decambar 132, 1994

Attn.: Edvard RpREs
ver BALXdiRG. BiE
any, New Woitk 18233

Re: Petition of Time wam;r Cable of New York City
and Paragon Cabla-Manhattan Regarding the
Operationa ¢f Libarty Cable Company, Inc.

Devket H#o. 90460

Dear ¥r. Kearga:

I am submitting the enclosed list in raesponge to the
order of the New York 8State Commission orn Cable Television on
December 9, 1994 requiring Liberty Cable Company, Inc. ("Liberty”)
tc provide a "listing . . . of all hard wire intercennectezs
buildings throughout tha five boroughs with an indication of whick
of thace interconnections there is intended to be asmserted an
exenption because of common ownership, control or management.”

Liberty hereby rsguasts, pursuant to Public Officers Law
that this =xttachwmant ke excepted from discloaurs undexr

§ 8s(5)
peragnph d) of subdivision 2 of fectien 87 of Articlas 6 of the
lic Offlcers raw. This attachment is derived from Liberbky's

b
operaticn as a commercial enterprise and its disclosure would cause
subetantial injury to the competitiva position of Liberty. I await
the promulgation of the confidentiality ordar discussed at the
hearing on December §, 1994 hefore diaclosing the attachment to

othar parties to ithis proceeding.

MacNaughton

Sincazely,
WX lw

w\j)/‘.l 5
Enclogura

cc: Martin schwaytz, Esaq. (v/¢ encl.)
Ralph A. Balzane, DOITT (w/o ancl.)

Admitted in Now Jersay and New York



N ;,“?J j —‘1‘:\ L(‘m ﬂ 5’\

DEC-15-85 FRI 12:22 TIME WARNER CABLE NY”

l1l. 10 west 6s8th Strast
85 Cantral Park Scuth

1 All lacations in Manhattan.

2 location is not a fcable system" ac dati.nad in 47 OSC § 522(7)
by operation of 47 UsSC § 531{7) (B)-

3 Location is not a "cabla systan® as éafined in 47 UsQ § 533(7)
because service is nat provided tao "subsdrubers,® as deﬁncd by the

Fadaral Cemmunications Commissien in

Television System, 5 FCC Red. 7638 (13990).
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NEW YORK S TATE COMMISSION ON CABLE TELEVISION

" In the Matter of 95856
Petition of Time Warner Cable of New York ) Docket No. 90460
City and Peragon Cghle - Manhattan regarding )
the operations of LiBerfy Cable Company, Inc. )

ORDER IMPOSING FORFEITURES ON LIBERTY CABLE
> IF "CEASE AND DESIST" ORDER IS VIOLATED

(Released December 13, 1995)

On November 30, 1995, this Commission released an "Qrder to Cease

- and Desist” ordering Liberty Cable Company, Inc. ("Liberty”) to cease "the

delivery of video programming to 22 West 66th Street, a condominium known

as the Europa, by wire interconnected to 10 West 66th Street within ten days

of the date of the release of this order, and to report promptly to the
Conumnission its commplisinte with this order."

On December 8, 1995, the Commission released an "Qrder Extending
Time to Cease gnd Desist" which extended the time for compliance by three
days to the close of business on December 13, 1995. The order also directed
the franchised cable operator, Time Warner Cable of New York City, to
initiate cable service if requested to do so by the Europa, such service to be
essentially on the same terms and conditions as the existing arrangement

.....

A 48-hour "courtesy" extension was further granted, extending the
time for compliance to December 15, 1995.

The hardwired interconnection of the Europa (from 10 West 66th

Street) comprised a clear violation of the Commission’s "standstill" order,
issued on December 9, 1994, a year earlier, which required that Liberty

5 Empire State Plaza © Albany, NY 12223-1552
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implement no additional illegal hardwire connections (seven such illegal
linkages had already been acknowledged by Liberty).

The Commission determined that the innovative reasoning advanced
by Liberty for its actions was "specious and without merit." Indeed,
acceptance of Liberty’s threshold “interpretdtion” would render thirty years
of FCC policy determinations as to what comprises a "cable system" a virtual

nullity.

The "Qrder to Cease and Degist” included in-depth legal analyxis of
why Liberty’s "wholesaler\no subscriber" position does not exempt facilities
at the Europa from being a "cable system". Further, we found it disturbing
that Liberty failed to disclose in its response the important fact that 10 West
66th Street (the building from which the Europa was hardwired) was alregdy a
"cable system” by reason of having been already interconnected to yet another
building, 55 Central Park, whick clearly had "subscribers”. The extension of
such “cable system" to the Europa casts Liberty’s "no subscriber" argument
in a different light, and, in this instance, renders it of but academic interest.

This Commission found Liberty’s lack of forthrightness to be deeply
troublesome. Nothing quite prepared us, however, for the revelations
coptained in a document gubmitted to us by Liberty as part of its Response
to our “Further Order to Show Caunse". That document is attached as
Appendix A hereto.! The filing was made by Time Warner to the FCC
apparently in support of its petition that the FCC stay the granting to Liberty
of Special Temporary Authority (§TAs) "to operate more than 100 new OFS
microwave paths in metropolitan New York City."

The Supplemental Filing (again, which was submitted to us by
Liberty), reveals that Liberty has been transmitting microwave signals
without having sécired thie required FCC licenses. It refers, for example, to
a demand by the Chief of the FCC’s Enforcement Divizion that Liberty file
a repart that:

“shall list all of the OFS paths which Liberty has constructed and\or
operated without authority. This list shall indicate which of these

! ‘ o Stay, dated September 28, 1995, and
filed by Time Wamer, on hs own belulf ln a peudinz FCC procoeding In re Requests of
Liberty Cable Co., Juc. for Special Temporary Authority for Private Operational Fixed
Microwave Radio Service, New York, New York, File Nos./Call Signs 708777 (WNTT 370)
et seq., (herein "Supplementai Filing™). The Supplements! Fling was referred to in Liberty's
Response to the Commission’s Order to Show Cause and attached in full to the affidavit of
Andrew Berkman, sworn to November 6, 1995, which was submitted as part of Liberty’s
Response.
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unauthorized paths were not disclosed to the [FCC] in response to its
letter of June 12, 1995. Liberty is also directed te provide the date
each unauthorized path was constructed and placed n operation...”

Ig., at p.6.

With regard to the matter before us, of particular interest is a
statement which Liberty apparently submitted to the FCC on or about July
12, 1995, in support of its dpplication for a new microwave path license,

reading in part:

"Although the receive sites located at 170 West End, 55 Central
Park, 150 and 152 West S2nd Street are presently fed via hardwire
connections from non-commonly owned, managed or controlled
buildings located at 160 West End and 10 West 66th Street and Park

[sic] Meridlan, respectively, grant of the pending application will
permit Liberty to convert the connection to microwave and
discontintie the hardwire connection. The fodilities will not be
extended By hardwire connection unless and untll Liberty is authorized
to make such a connection or unless such a connection is otherwise
authorized by law.” 1d., at p.4.

The building at 55 Central Park, fed from 10 West 66th Street, which
together comprise an unfranchised "cable system", as indicated above, are
Facilities included in Liberty’s promise to the FCC. If its license application
is granted, Liberty is here asserting to the FCC, it will "convert the
connection to microwave and discontinue the hardwire connection.” Liberty
then pledges to the FCC that the facilities here (S5 Central Park/10 West 66th
Street) will not be extended by hardware connection unless authorized to do
50.

Liberty is apparently not easily detetred -- neither its being an illegal
action, nor a viclation of our "standstill" order, nor a clear breach of a
commitment made to the FCC daunted Liberty from doing what it said it
wouldn’t do: extending these same facilities by hardwire connection, in this
instarice, to the Europa.

In ordering that Liberty’s cease and desist its hard wire service to the
Europa, this Comiiission notéd:

"Liberty’s overt actions in this matter, coupled with its lack of
candor about important underlying facts, manifest s disrespect for
this regulatory agency, the Federal Communications Commission, the
judiciary, and the law jtsell — a disrespect of a kind which this
Commission, frankly, has never previously encountered. To allow
Liberty to continue to prosper from its violation would be to invite
a diminishment of esteem for this agency and the regulatory process,
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and to abide an erosion of the integrity so essential to the
Commission’s functioning.""Order to Cease and Desist”, p.3.

Liberty submitted to this Commission the Time Warner Supplemental
Filing in Appendix A to support its assertion that we should foreswear action
at this time because the matter is currently before the FCC. But this matter,
as such, is pot at issue before the FCC. The issue before the FCC is the
issuance of OFC microwave transmission licenses, complicated by Liberty’s
apparent violations of FE€ regulations.

The granting of microwave licenses, of course, is the sole province of
the FCC. Time Warhet, for its part, and in its own interest, has made
filings with the FCC alleging that violations of law and regulation on the part
of Liberty should disqualify it from being granted, or serve to at least
condition the granting of, STAs by the FCC. Time Warner has posited to the
FCC the matter hereln before us -- that Liberty’s hardwire connection to the
Europa comprises an fllegal "cable system" and violates this Commission’s
"standstill" order -- as yet another of these apparent violations.

Liberty could have, months ago, requested of the FCC an expedited
Declaratory Ruling to determine if its “wholesaler/no subscriber" theory,
which redefines what comprises a "cable system”, complies with federal law.
Needless to say, it is the considered judgment of this Commission, vested with
the responsibility to regulate cable systems in New York, that Liberty’s
position is "without merit". But it is significant that Liberty has chosen not
to request such ruling of the FCC.

We find Liberty’s behavior in this entire matter, y, to reflect the
actions of an incorrigible telecommunications scofflaw. Itsfho-holds-barred
legal antics, its lack of forthrightness, its disdain for respectful compliance
with regulation and law, all serve -- if unchecked — to effect a profound
impairment of the regulatory process which, with its limited enforcement
resources, is essentially reliant on voluntary compliance;)

Notwithstanding the above, the Commission at this time will hold in
abeyance any forfeitures with regard to Liberty’s past illegal actions, i.e., its
illegal hardwiring of various buildings in New York City, and even its
violation of our "standstill order"” in late Aupust/early September in initially
extending a hardwire interconnection to the Europa.



