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StJJQIMy

In the first phase of this proceeding, the Commission has

requested comments on three separate issues and proposals •

..rt-t p.finition. The Commission has consistently held

that all services offered by today's interexchange carriers

comprise a single national market. The NPRM proposes revisions to

this definition for the purposes of (1) better assessing future

applications by Bell operating companies ("BOCs") for interexchange

services authority under § 271 of the 1996 Act and (2) allowing

more refined determinations of the competitiveness of specific

services offered by today's interexchange carriers. However, the

proposed revisions are not necessary to achieve either objective

and are inconsistent with settled principles of market definition.

(1) The Commission is correct that conditions in today's

national interexchange market will have little, if any, pertinence

to a BOC application for interexchange authority. The reason is

that the BOCs have been excluded from this market, previously by

the MFJ and now by § 271, because their local monopolies give them

the ability and incentive to impede interexchange services

competition in their regions. Thus, the pertinent question in any

S 271 proceeding will be whether and to what extent the BOCs have

lost this local power, and there are three quite separate reasons

why reconsidering the interexchange market definition would be

improper at that time.

First, the techniques of defining markets and drawing

inferences from market shares are wholly unnecessary when the

presence of market power can be proven directly. Correlatively, as

the Commission and the courts have long recognized, the BOCs'



control of local bottleneck access facilities gives them the power

to increase price and reduce output of interexchange services.

Second, the BOCs' access and local services monopolies

give them the ability to leverage a monopoly in one market (local

service) to gain improper advantages in another "downstream" market

(interexchange services). In that circumstance, the critical issue

is not the definition of the "downstream" market but whether the

BOC has lost the ability to leverage power in the local input

market.

Third, in all events, the likely effect of BOC entry

would be to obliterate today' s distinctions between local and

interexchange service markets, and create markets for all

telecommunications services (local as well as interexchange)

offered to business or residential customers in particular local

areas. One of the critical questions in ruling on any § 271

application will therefore be whether the BOC could monopolize

these broader markets.

(2) Nor is there any basis for modifying the longstanding

interexchange market definition that the Commission applies to

determine whether other carriers who do not control bottleneck

facilities nonetheless possess market power in individual services.

The Commission has properly defined the interexchange market as a

single national market because even though all interexchange

services may not be perfect demand sUbstitutes, there will be

perfect supply sUbstitution so long as each LEC will allow any

carrier to offer interexchange services to the LEC's customers on

nondiscriminatory terms. For example, while a caller that wishes
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to place a call between two cities will not regard calls between

other cities as substitutes , every market participant has the

ability to provide service in every area of the country. For these

reasons, the commission's proposed revisions to existing market

definitions are inconsistent with settled economic and legal

principles, including the Merger Guidelines.

'eparatioR' . The NPRM next raises the question of

whether and how the Commission should modify separations

requirements applicable to aLEC's out-of-region interexchange

services. The answer is that the separation requirements should be

strengthened because BOCs are now free for the first time to offer

these services and other Tier One LECs may begin to do so.

The overriding fact is that both BOCs and independent

LECs have a significant ability to use their in-region monopolies

to obtain illicit advantages with respect to calls that originate

outside their regions. For example, they can do so by (1) pricing

terminating access in ways that improperly favor their

interexchange affiliates and to effect prize squeezes and cross­

sUbsidies, (2) misusing national interexchange competitors'

confidential information (provided to the LEC in region) to obtain

illicit advantages in providing out-of-region service, and (3)

engaging in monopoly abuses to obtain the out-of-region business of

customers who also have in-region locations.

For these reasons, AT&T urges the commission to consider

imposing the full structural separations requirements of the Second

Computer Inquiry. At a minimum, however, the existing separations

requirements should be supplemented with the added requirements
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that LEes not engage in joint marketing or any sharing of

information with their interexchange affiliates.

Mota Averaging. Finally, the Commission seeks comment on

implementation of the rate averaging and rate integration

provisions of the 1996 Act. As Congress made clear, these

provisions were designed generally to codify the Commission's

existing rate averaging and rate integration policies, and n2t to

impose a rigid new rate averaging structure. Beyond that, Congress

vested the Commission with substantial discretion -- including

express forbearance authority -- to ensure that even those general

rate averaging and rate integration principles did not undermine

the pro-competitive policies that are the Act's primary goal.

Because the interexchange market includes both national

carriers that serve all high cost areas and regional carriers that

may elect to serve only relatively low cost areas, failure to

strictly adhere to this congressional guidance would turn the Act

on its head. It would drive nationwide carriers from low cost

areas, discourage low cost carriers from serving high cost and

rural areas, and virtually guarantees that all consumers will

experience less competition and higher prices.

Accordingly, AT&T supports flexible rate averaging and

rate integration rules for nondominant carriers that: (1) confirm

that existing pro-competitive practices which allow deaveragingmay

continue, (2) confirm that competitive necessity will justify any

pricing action that might otherwise conflict with rate averaging or

rate integration policies, (3) provide, at most, that each

nondominant carrier establish a single tariffed schedule of
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averaged rates available to residential customers on a nationwide

basis, and (4) assure that intrastate rate averaging rules are

consistent with the Commission's interstate rules.

However, to assure that the Act's rate averaging

provisions do not undermine its broader pro-competitive goals, the

implementation of these rate averaging and rate integration

provisions should be deferred until the Commission completes its

reform of access charges. In this regard, the Commission should

recognize that one of the principal causes of the pressures to

deaverage interexchange rates access charges imposed on

interexchange carriers is also among the most formidable

obstacles to the local competition that is the overriding object of

the Act. The 1996 Act thus contemplates and requires that the

access charge mechanism be completely overhauled, so that subsidies

are removed and prices are driven to efficient, forward-looking

cost-based levels. After this occurs, of course, access prices

will be far lower and more uniform than they are today, and a

reasonable averaging policy should impose fewer burdens and

anomalies.

until access reform is complete, it is thus critically

important that interexchange carriers not be doubly penalized,

first by having to pay inflated prices for monopoly access

services, and second by being forbidden efficiently to reflect

those costs in competitive pricing.
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Pursuant to Section 1.415 of the Commission's Rules and

its Notice of Proposed Rulemakinq, released March 25, 1996

("NPRM"), AT&T Corp. ("AT&T") submits these comments.

The commission initiated this proceedinq to review the

requlatory reqime applicable to domestic interexchanqe services in

liqht of developments in that market and the recent passaqe of the

Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56

(1996) (111996 Act").1 In the first phase of the pleadinq cycle,

the Commission seeks comment on three issues: ( 1) proposed

modifications to its existinq definition of the sinqle product and

qeoqraphic market for interexchanqe services; (2) appropriate

separations requirements for local exchanqe carriers ("LECs") that

provide out-of-reqion interstate interexchanqe services, and (3)

the rate averaqinq and inteqration requirements of the 1996 Act.

AT&T will address each of these issues in turn.

§B NPRM, ! 3.
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Since it first addressed the issue more than a decade

ago, the co..ission has consistently held that the existence of

broad d...nd sUbstitutability and nearly perfect supply

sUbstitutability .eans that "all interstate, domestic,

interexcbang8 teleco..unications services comprise a single

relevant product market with no relevant submarkets"2 and that

there is likewise "a single national relevant geographic market"

for those services. 3 The NPRM suggests that these definitions be

revised and narrowed to some extent, although the Commission

proposes to continue to analyze most of the relevant issues that

cea. before it with reference to the current market definitions

rather than the proposed revisions.

Specifically, the NPRM suggests that the Justice

Depart.ent's Merger Guidelines4 would support narrowing the

existing product market definition so as to place in separate

markets those services which are not close demand substitutes for

one another (such as, for example, outbound residential service and

2 I8a Fourth Report and Order, Policy and Rules Concerning Bates
for C91petitiye Cowwpn Carrier Serys. and Facilities Authorizations
Therefor, 95 F.C.C.2d 554, 563-64 (1983) ("Fourth Report and
Order"), VAcated on other grounds, A'n:I v. ~, 978 F. 2d 727 (D. C.
Cir. 1992). a.. AlaQ, ~, Order, Motion Qf AT&T Corp. to be
Reclassified as a Mon-Dominant carrier, 1995 FCC LEXIS 6877, at *6
(, 7) (FCC Oct. 23, 1995) ("AT&T NQndQminance Order") .

3 a.. Fourth R.port and Order, 95 F. C. C. 2d at 574-7 5; ~
Mondo.inance Order, ! 22.

.. a.. 1992 u. S. Department of Justice/Federal Trade CommissiQn
Merger Guidelines, 4 Trade Reg. Rep. (CCH) ! 13,104, at 20,569
(1992) ("1992 Merger Guidelines") .
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inbound service.)5 At the saaa tima, the NPRM states that, in

light of the coapetitiveness of interexchange services, the

Ca.aission would not actually analyze any service under its

proposed new approach in the abaence of "credible evidence" that

that particular service is not cOJllpetitive. 6 Similarly, the NPRM

suggest. that the geoqraphic market might be defined as service

"between two particular point." (which would create a mUltiplicity

of atoaized "separate markets") but that the Co_ission would

nonetheless continue to analyze issues of market power by

"treat[ing] interstate, interexchange calling generally as one

national market."7

The NPRM states that these revisions are being proposed

for two reasons. First, it suggests that "more sharply focused

a.rket definitions" might be helpful "in evaluating Whether the

BOCs pos.e.s market power with respect to the provision of

interLATA services in areas where they provide local access

service. "I Second, it states that "more narrowly drawn" markets

might provide "a more refined analytical tool for evaluating

whether a carrier or a group of carriers has market power," and

cite. analog private line services and 800 directory assistance as

5 be NPRM, tt 41, 44-46.

6 iU isL., tt 41, 47.

7 iU isL., It 42, 48-55.

8 iU isL., I 40.
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examples of services in which such an evaluation might be

warranted. 9

AT&T shares the commission's interest in developing a

proper framework to analyze future Bell operating Company ("BOC")

applications to provide interLATA service and to protect against

leveraging by the BOCs of the market power they possess in their

local and access markets into the interexchange market. AT&T

likewise agrees with the commission that the existing definition of

the interexchange market will not aid in that analysis. The

commission's proposals to revise the established interexchange

market definitions, however, should not be adopted. The proposed

revisions would not advance either of the commission's objectives,

and are, in any event, contrary to settled principles of both law

and economics.

First, the interexchange market definition is simply not

relevant to the issue of Whether the BOCs could abuse their power

in the local market to impede interexchange competition. Settled

law establishes that market definitions and market share analyses

are unnecessary when the presence of market power can be proven

directly -- as it can here, because of the BOCs' control of local

bottleneck facilities that are essential to the provision of lonq­

distance service -- or when undisputed power in one market (local

services) can be leveraqed to impede competition in a second market

(interexchanqe) • The proper markets to analyze in determining

whether BOC entry should be permitted are therefore the markets in

9
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which those bottlenecks exist -- the markets for local services and

for interstate services -- and not the interexchange services

market. That is especially so because BCC entry could likely

destroy today's separate markets for local and interexchange

services and create new markets comprised of all residential or

business telecommunications services (local as well as

interexchange) used by consumers in particular regions or

metropolitan areas.

Second, while the interexchange market definition can, in

contrast, be relevant to the Commission's second Objective

determining Whether any current providers of interexchange service,

none of whom control bottleneck facilities, nonetheless possess

market power in individual services -- the existing definitions are

correct and should not be modif ied. Contrary to the premise of the

NPRM, the 1992 Merger Guidelines support the Commission's existing

approach. The commission has properly defined the interexchange

market as a single national market because (a) while all

interexchange services may not be perfect demand SUbstitutes, there

is pervasive supply SUbstitution and (b) while a caller that wishes

to call from one particular point to another will not regard calls

originating or terminating elsewhere as a substitute, every market

participant has the ability to provide service in every area of the

country -- which is the case precisely because those firms that

possess and could abuse bottleneck monopolies are excluded.
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A. 'rile proper "ow. In .evi..inq BOC Application. To Provide
Ia-a..10a IaterLA'fA servic.. I. On Their Bottleneok
C••trol Of Local Mark.t., ADd Th. IDt.rexohanq. Mark.t
QlfiD1tioa I. Irr.levant To That D.t'raiDAtiop.

The NPRM states that one of the Commission's principal

reasons for considering revisions to its established market

definitions is the possibility that such revisions might "aid" it

in evaluating SOC applications for in-region interLATA entry under

section 271 of the 1996 Act. lo AT&T strongly supports the

commission's early attention to the issues that may arise under

section 271, because the Commission's actions on any such

applications will have powerful consequences for competition in the

interexchange market. In that regard, while the commission is

certainly correct that the transformation of that market from one

that had been dominated by a single firm to one that is now

vigorously competitive is attributable "in part" to Commission

policies,11 it is equally clear that that development could not

have occurred absent the MFJ's exclusion of the BOCs from the

provision of interexchange service. It was only after the BOCs'

bottleneck monopolies were separated from the interexchange market

that genuine competition in that market developed.

The MFJ provided that the BOCs would remain excluded from

the interexchange market as long as they continue to have the

incentive and ability to use such bottlenecks to impede

10 aa NPRM, , 40. The NPRM states that the Commission is
considering these proposed revisions apart from any consideration
of the classification of LECs as dominant or non-dominant in their
provision of in-region interexchange service. ~,! 53 , n.122;
..... UG iJL,., , 61.

11
~ NPRM, , 2.
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interexchanqe competition/2 and the 1996 Act codified that

principle. section 271 prohibits any BOC from providing in-region

lnterexchange service in a state unless the Commission first

deteraine., inter AliA, that the BOC has taken the steps required

by Section 251 of the Act to open its local market in that state to

coapetition, that the BOC faces facilities-based competition in the

provision of exchanqe services to business and residential

custa.ers, and that the BOC's proposed entry into the interexchange

market vould serve the public interest. 13 It is veIl-established

that the c01IIIlission's "pUblic interest" determinations include

consideration of competitive and antitrust issues. Thus, if a BOC

continues to have the ability to use monopoly power in the local

market to impede interexchange competition, that fact will not only

d..onstrate the lack of meaningful facilities-based competition,

but it viII also necessarily be critical to the Commission's

"public interest" analysis of any application by that BOC to

provide interexchange service. 14 Indeed, it is because of the

12 bA United State. v. western Elec. Co., 552 F. Supp. 131, 231
(O.D.C. 1982) (Section VIII(C».

13 iaA 47 U.S.C. S 271(d) (3).

14 au, LJil.a., ~ v. RCA Couunications, Inc., 346 U.S. 86, 94
(1953) ("There can be no dOUbt that competition is a relevant
factor in veighing the pUblic interest" under the Communications
Act); Unitttd State. v. ~, 652 F.2d 72, 88 (D.C. cir. 1980) ("ve
have insisted that the aqencies consider antitrust policy as an
iJIPortant part of their public interest calculus"); ITT World
CQP'unications, Inc. v. ~, 725 F.2d 732, 747 n.33 (D.C. Cir.
1984) ("the FCC must consider vhether competition is hindered, and
vhether the risk of reduced competition affects the pUblic
intere.t"); Ji.U Ali.2 Order, Applications of OTI corp. & Mel
cg=unicatiQns Corp. for Consent to the Transfer of Control of
Oyer••a. TeleCommunications, Inc., 6 FCC Red. 1611, 1612 (1991)

(continued .•. )

-7-



importance of these competitive issues to the Section 271 entry

test that the 1996 Act specifically requires the Commission to

consult with the Depart.ent of Justice on any BOC application and

give "substantial weight" to the Department's views and its

application of whatever antitrust standard the Department

applies. IS

As the NPRM recognizes, an examination of the current

characteristics of the interexchange market will not be helpful in

Jl&king the.e determinations. 16 The solution, however, is not to

change the interexchange services market definition. For at least

three reasons, the focal point in future section 271 applications

will not be the definition of the interexchange market, but the

extent to which a BOC has lost its monopoly power in local exchange

and exchange access services.

First, market definitions, and inferences from related

deterainations of market shares, are decidedly imperfect techniques

for assessing the presence or absence of market power. They are

M ( ••• continued)
("the co_ission is required to consider anticompetitive
consequences as one part of its public interest calculus");
M..orandum Opinion and Order, Telemarketing Communications of S.
Capt. 104.. Inc. , One Call COmmunications. Inc .. Application for
Auth. to Msian Int'l 'elale Authorization of Tel_rk,ting
CPWPUDicationl of S. Cent. Ind •. Inc., 5 FCC Red. 7712 (1990) (the
Co_islion is required to consider whether proposed transaction
"will inhibit competition and thereby be detrimental to the pUblic
interest"); Memorandum Opinion and Order, western Union Corp. &
Hughe. co_unicatioDI Galaxy. Inc.. Application for Canlent to
Aalignaent of Licen••s, 3 FCC Rcd. 6792, 6794 (1988) ("the
co_ission is required to consider anticompetitive effects as one
part of its public interest finding").

16

i.U 47 U.S.C. S 271(d) (2) (A).

au NPRM, ! 53.
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17

19

u••d a. indirect ••••ures only when there is no direct proof of

aarket power, and are unnecessary and inappropriate when such

direct proof is available. As the Supreme Court has explained, the

only "purpo.e of the inquiries into market definition • • • is to

determine whether an arranC)ement has the potential for C)enuine

.dverse effects on coapetition."l' AccordinC)ly, "[w]hen there are

better w.y. to .sti••te .arket power, the [decision-aaker] should

use th... "ll Consistent with this basic principle, "other market

conditions • • ••ust be examined to determine whether a partiCUlar

fira exercises market power in the relevant market, "19 and "[t]he

important question . • • is the ultimate one: whether [a firm] has

power over pricinC)."~

Here, direct proof of market power is present and

indi.putable. The co..ission has consistently "treat[ed] control

of bottleneck facilities as prima facie evidence of m.rket

Iaa~ v. Indiana Fed'n Qf Dentists, 476 U.S. 447, 460 (1986).

18 Allan-Iyland, Inc. v. IBM Corp., 33 F.3d 194, 209 (3d Cir. 1994)
(quotinC) 'all "eegrial Hosp •. Inc. v. MutUAl Ho.p. In••. Inc., 784
F.2d 1325, 1336 (7th Cir. 1986». ~ AlI.2 CQAstal Fuels of Puerto
Ricp. Inc. v. Caribbean Petroleum Corp., 1996 U.S. App. LEXIS 4365,
at *39 (1st Cir. Mar. 12, 1996) ("'findinC) the relevant market and
its structure is not a C)oal in itself but a surroC)ate of market
power'") (citation omitted); E.W. French & Sons. Inc. v. General
Portland Inc., 885 F.2d 1392, 1404 (9th Cir. 1989) ("the market
definitiQn approach is only an indirect and attenuated way of
measuring anticQlIpetitive effect") .

iAA ATiT Nondo.inance Order, , 68.

~ Town Sound' CUstom Tops. Inc. v. Chrysler Motor. Corp., 959
F.2d 468, 479 n.13 (3d Cir. 1992).
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power, .:11 for control over es.ential inputs means BOCs can increase

the price or reduce the output of all long distance services -­

through cross subsidization or access discrimination -- such that

neither deaand sUbstitution by consumers nor supply substitution by

other interexchange carriers can prevent harm to consumers located

in tho.e service areas. Courts have endorsed that approach,

holding that "[a] carrier with monopoly control over bottleneck

facilities is in a po.ition to . • . discriminate against competing

carriers" and to harm co.petition and consumers. n

In this regard, as the NPRM recognizes, the BOCs control

bottleneck access facilities that are essential inputs into the

provision of interexchange services, and there are numerous ways in

which the BOCs could "raise [their] interexchange rivals' costS."23

21 Fir.t Report and Order, Pol~cy and Bule. Concerning Batas for
c..titive C9"9n carrier aery.. and Facilities Authorizations
TJMrsfor, 85 F.C.C.2d 1, 21 (1980); AU A1a2 i.sL. ("An important
structural characteristic of the marketplace that confers market
power upon a firm is the control of bottleneck facilities");
M-.orandum Opinion, Order and Certificate, Application of IOWA
Jfat;ygrk Accesl Diy. for Auth. Pursuant tQ Section 214 Qf the
CQ 2"ication8 Act of 1934 And SectiQn 63.01 of the Cgmm'n's Rules
and Begulation8 tQ LeaH Trans.issiQn Facilitie. tQ proyide Acee.s
Sery. to Interexehanqe Carriers, 3 FCC Rcd. 1468, 1469 (1988) ("One
of the indicia Qf _rket power is the control of bottleneck
facilitie., with a concomitant ability to impede competitiQn");
NPRM, ! 8 (noting that Coapetitiye Carrier examined "whether the
firm controlled bQttleneck facilities" in assessing market power) •

n ilaAtlantic Tele-Network. Inc. v. ~, 59 F.3d 1384,1389 (D.C.
Cir. 1995); ... A1a2 MCI Communications Corp. v. ~, 708 F.2d
1081, 1132-33 (7th Cir. 1983) (nA monopolist's control of an
e••ential facility (sometimes called a 'bottleneck') can extend
monopoly power from one stage of production to another, and from
one market into another"); united states V. Western Elec. Co., 900
F.2d 283, 301 (D.C. Cir. 1990) (same); Southern Pac.
COPPunications Co. V. AIiI, 740 F.2d 980, 1001 (D.C. Cir. 1984)
(same).

23
~ NPRM, ! 52 n. 120.
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Thus, the BOC. po..... .ubstantial market power over all

interexchange s.rvices offered to customers in their regions

regardle•• of (1) how the int.rexchanqe market and market shares

are oth.rwi•• defined, (2) the ability customers otherwise have to

turn to alternative interexchange services (demand SUbstitution),

or (3) the ability interexchange carriers otherwise have to enter

particular g.ographic areas (supply SUbstitution). Inde.d,

preaature BOC entry could r.adily change the mark.t from one in

which th.re is oPen entry and numerous competitors to one in which

a ...11 number of regional carriers obtain illicit advantages to

the d.trim.nt of consumers and competition.

S.cond and relatedly, an inquiry into the interexchange

..rk.t is misdirected in this context because the issue is not

simply wheth.r the BOCs have direct market power over interexchange

s.rvices, but whether they would be able to leverage their power in

the local market into the interexchange market. In addition to

th.ir ability to use their control over essential access facilities

to disadvantage unaffiliated interexchange competitors, the BOCs

would have every incentive to use their monopoly over local

services to gain other improper advantages in interexchanqe

s.rvices. For example, the BOCs' local monopolies mean that they

have control over facilities critical to all potential

interexchanqe customers, because every purchaser of interexchange

s.rvice needs local service as well. And, in any event, the desire

of many customers to engage in "one-stop shopping" and obtain as

much of their communications services as possible from a single

-11-



provid.r •••na th.t .ny advantage in the local market can be

l.v.rag.d into the interexchange market.~

In such circuastances, where the abuse of market power

would occur through lev.raging, the courts have recognized that the

critical ..rket is not the "downstream" market (here, interexchange

s.rvic.s) but the input m.rket in which the monopolist controls

bottl.n.ck facilities (here, the markets for acc.s. and local

••rvices).~ Accordingly, in reviewing BOC applications to provide

in-r.gion interLATA s.rvices, the critical question will be whether

condition. in access and local services have changed sUfficiently

that the BOCs could enter the interexchange market without

und.rmining the vigorous interexchange competition that has

developed over the course of the last twelve years. The NPRM

acknowl.dges this reality, correctly observing that "the BOCs'

~ R.c.nt cu.toaer res.arch conducted by Pacific Bell shows that
66' of con.uaers and 80' of business customers would bUy their
10c.l and long distance calling from a carrier that offered one­
stop shopping packa••s. ~ Comments of Pacific Bell and Nevada
Bell, Pric. CAP P.rforaance Reyiew for Local Exchange Carriers at
14, CC Dock.t No. 94-1 (December 11, 1995). Other pUblished
r ••••rch shows that 53' of Americans would choose their local phone
co~any to provide both local and long distance if it could provide
those s.rvic.s at the same price as other providers. SU "Brave
N.w AT'T," Barron's, March 11, 1996, p. 37. These are statistics
which the Co..ission simply cannot ignore.

~ iAa OlyapiA Equip. LeAsing Co. v. We.tern Union Tel. Co., 797
F.2d 370, 373-75 (7th Cir. 1986) (carrier's monopoly power over
Co_ission-regulated telex services could give it "power to curtail
competition in the complementary equipment mArket" notwithstanding
thAt it held "only a tiny fraction" of equipment market); JiB.A.la2
otter Tail Power Co. v. United states, 410 U.S. 366, 375 (1973)
(leveraging by denial of access); Town of Concord v. Boston Edison
~, 915 F.2d 17, 25-28 (1st Cir. 1990) (leveraging by price
squeeze); Berkey Photo. Inc. v. Eastman Kodak Co., 603 F.2d 263,
275 (2d Cir. 1979) (discussing leveraging of monopoly power in one
market to obtain improper competitive advantage in another market) .
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control of access facilities in their local service regions may

require us to examine those regions individually in determining

whether the BOCs have market power with respect to in-region

interexchange services."u Its error lies in assuming that such an

examination would be made by looking at the interexchange market,

rather than the interstate access and local service markets in

which tho.. bottlenecks exist. The Coamission' s focus should

therefore be on defining the relevant local markets for purposes of

Section 27l.

Third, consideration of today's interexchange service

market would be peculiarly inappropriate in the context of a future

Section 271 application, for the likely effect of BOC entry would

be to obliterate today's distinctions between local and

interexchange markets. In particular, the probable consequence

would be to establish a separate market comprised of ~

telecoamunications services (~, local and long distance) that

are offered to business and residential customers in a specific

geographic area and to create an industry structure in which

carriers would separately offer "one stop shopping" to residential

or business customers. Another focal point in any Section 271

application will thus be whether BOCs would have market power in

such broadened product markets.

Finally, in all these regards, one area in which a more

refined market analysis would be of substantial benefit to the

co..ission is in its definition of the local services and access

26 bA NPRM, .: 53.
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markets that exist today or that will exist at the time BOCs' file

any section 271 application.~

B. ~~. c...1••108'. 8i8v1e ••~io..1 Karke~ D.fiD1~ioD

Cozzec~ly De.cribe. The Re.1i~1e. Of ~e ID~ez..abaDge
MeEhtiplaae.

Where the market power of a local bottleneck monopolist

to impede interexchange competition is not at issue, the

ccmaission's existing market definition will continue to have

utility as part of any analysis seeking to measure market power. 2I

In that context, the Commission's well-established position that

"all interstate, domestic, interexchange telecommunications

services comprise a single relevant product market with no relevant

submarkets"29 accurately describes "'the realities of competition'"

~ Th. co_is.ion seek. co_nt (NPRM, ! 54) on what the boundaries
should be of the local areas that might be used if it were to
define separate point-to-point interexchange markets. That point­
to-point approach would be both unnecessary (as explained in
section lA, supra) and incorrect (as explained in Section IB,
infra), and therefore interexchange boundaries should not be
defined for that pUrPOse. However, the Commission will need to
define the local markets it will examine in assessing Section 271
applications. Under the 1996 Act, that determination will have to
be made on a state-by-State basis, and, because the situation in
.ach LATA may be different, the commission will need to examine
each individual LATA (or even smaller areas) within the relevant
state to deteraine whether such areas are competitive in the
provi.ion of local service and exchange access. .ba, L.!L.,
Co_nts of Southwe.tern Bell Tel. Co., Price Cap Perforaance
Blyi.. for Local Excb. Carriers at 10, ce Docket No. 94-1
(subaitted Dlc. 11, 1995) (proposing ~-LATA markets comprised of
contiguous wire centers).

21 E.'. French' Son•• Inc. v. General Portland Inc., 885 F.2d
1392, 1404 (9th eire 1989).

29 FAurt;h aepgrt and Order, 95 F. C. C. 2d at 563-64. ~ AlI,g, JL.JL..,
AT'T NOnda-inance order, ! 7.
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(... Balaklaw v. Loyall, 14 F.3d 793, 799 (2d Cir. 1994) (citation

o'llitted».30

That is so primarily because "it is clear that there is

no significant difference between the interexchange facilities used

to provide" the many different services offered in that intensely

coapetitive market. ATiT Nondominance Order, ! 23 .31 Thus,

whatever consumers' willingness to sUbstitute a'llong those services,

it is indi.putable that numerous interexchange suppliers could (and

would) use existing interexchange facilities to divert customers

away from any hypothetical "monopolist" foolish enough to attempt

to charge anticompetitive rates for any interexchange service. n

In light of these economic and commercial realities, no

meaningful subdivisions of the interexchange services market can be

drawn, because "[t]he touchstone of market definition is whether a

hypothetical monopolist could raise prices." Coastal Fuels of

30 Jaa A1aQ united stat•• v. Contin.ntal Can Co., 378 U.S. 441, 449
(1964) ("In defining the product market ..• we must recognize
meaningful competition where it is found to exist").

31 aM .I1.IQ Meaorandua opinion and Order, Application of MCl
Cg'lnication. Corp. is. Pac. TeleCQMUnications Corp. for con.ent
to Tran.fer owast C977unicatigns. Inc., 10 FCC Red. 1072, 1075
(1994) ("t.leco..unications transmission media •.• generally can
be adjusted r.adily to provide virtually any interexchange
teleco..unication service efficiently"); Fourth Report and Ord.r,
95 F.C.C.2d at 565 ("facilities readily can be switched among
voice, data, facsimile, and video services, private line and
switched services, and point-to-point and point-to-multipoint
services").

n Indeed, given the enormous excess interexchange capacity that
currently exists, competing carriers likely would not even have to
forago any other sales to displace a would-be monopolist. ~,

LJI,a., ATiT lfOndQllinanc. Order, ! 59 (noting, fOJ:: exa.ple, that
ATiT's largest co~titors could absorb almost one-third of ATiT's
existing traffic within 90 days and two-thirds of that traffic
within twelve months with little or no incremental cost).
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Puerto Rico. Inc. v. Caribbean Petroleum Corp., 1996 U.S. App.

LEXIS 4365, at *44 (1st Cir. Mar. 12, 1996). Here, as the

Commission has long recognized, "[s]upply sUbstitutability ..• a

well-accepted consideration in market definition," An.I

Nondo.inance Order, ! 23, means that there is a single product

market -- because competing carriers can quickly and costlessly

shift all or a portion of their idle or otherwise employed

facilities to the production of any interexchange service sought to

be "monopolized."

The Commission's tentative conclusion that it should

follow the Justice Department Merger Guidelines in assessing market

power on the basis of market shares not only does not undermine

this conclusion, it supports it. The Guidelines expressly

recognize that where, as here, "production substitution among a

group of products is nearly universal among the firms selling one

or more of those products an aggregate description of those

markets" is appropriate. 33 And even where, unlike here, supply

SUbstitutability is less pervasive and the Guidelines therefore

define the relevant market with reference only to demand

SUbstitutability, §.U 1992 Merger Guidelines S 1.0, "(s]upply

substitution factors are considered ... in the identification of

firms that participate in the relevant market and the analysis of

entry." 1.5lL at 20,571. The more narrowly "defined" Guidelines

market is therefore deemed to include the sales of all firms that

currently sell in that "market" gnsi firms that within one year

33 1992 Karger Guideline. at 20,573-4 n.14.

-16-



would likely enter the relevant market in response to "'a small but

significant and nontransitory' price increase." ~ at 20,573-3 (5

1.32). Here, given pervasive supply sUbstitutability, even a

misdefined single service Guidelines market would include all sales

of All interexchange services providers and would therefore yield

precisely the sa.e market share and market power results as the

Co..ission's more rational existing approach.

Indeed, the only conceivable way to reach a different end

result would be -- in direct contravention of the Guidelines -- to

ignore supply SUbstitutability altogether, an approach which would

be "clearly wrong," in Professor Areeda's words,~ and contrary to

all relevant authority.35 As the D.C. circuit recently explained

~ IIA Areeda, Hovencaap , Solow, Antitru.t Lay ! 561, at 257
(1995). a.a AlaQ~ at 175 ("defining a market or 'subaarket' on
the basis of d_nd considerations alODe is erroneous. The
function of defining a market is to determine that grouping of
sale. that, if controlled by a single firm or a cartel, could
charge non-competitive prices. But that is not possible if either
deaand or supply elasticity is high"); ~ at 255 ("It is of little
consequence that consuaers have no good substitutes if producers
can i ...diately respond to a firm's price increase by switching
production to that firm's products").

35 Ma, LJL., Brgyn aha Co. v. UDit.d states, 370 U.S. 294, 325
n.42 (1962) ("cro••-elasticity of production facilities may •••
be an iaportant factor in defining a product market"); United
States v. Cgbamhia st••l Co., 334 U.S. 495, 510 (1948) ("If rolled
st,.l producer. can make other products a. easily as plat,s and
shapes, then the effect of the removal of Consolidated's demand for
plates and shap•• must be measured not against the market for
plate. and shapes alone, but for all comparable rolled products");
Rotb.~ Storage' van Co. v. Atla. Van Lin••• Inc., 792 F.2d 210,
218 (D.C. Cir. 1916), cart. denied, 479 U.S. 1033 (1987); Calnetics
CgD. v. yolklWMen of A., 532 F.2d 674, 691 (9th Cir. 1976)
("production cro••-elasticity" must be con.idered when defining a
market); EguifAX. Inc. v. l%C, 618 F.2d 63,66 (9th eire 1980) ("It
i. well .ettled that cro••-elasticity of supply is a valid basis
for determining that two cOUlodities should be within the same
market").
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in upholding both the Commission's sinqle interexchanqe services

market definition and its supply sUbstitutability rationale against

the BOCs' de.and-focused challenqes, a market simply is not defined

"solely by reference to consumer demand." ~ sac CQmmunicatiQns.

~ v. ~, 56 F.3d 1484, 1493-94 (D.C. Cir. 1995).

For largely the same reaSQns, the CQmmissiQn's repeated

holding that there is "a single national relevant qeoqraphic

market" is also plainly cQrrect.~ Geoqraphic market definitiQn,

like product market definition, fQcuses on the cQmmercial realities

which "check the prices charqed" tQ CQnsumers. FQurth Report and

Order, 95 F.C.C.2d at 573. ~ AlaQ NPRM, ! 50 (qeoqraphic market

definitiQn shQuld accQunt fQr "ecQnQmic factors and the realities

Qf the marketplace"). Thus, the qeoqraphic area Qf effective

co.petition must "reflect [ ] the reality of the way in which

[co.petitors have] built and conduct their business, It United stat.s

V. Grinnell CQrp., 384 U.S. 563, 576 (1966), and the market is

natiQnal if, as here, there is "natiQnal planninq," "rate-makinq is

largely ••• national," and carriers have "a national schedule Qf

price., rates, and terms." .1.sL. at 575-76 (findinq a natiQnal

market fQr the prQvisiQn Qf central alarm systems with 25 mile

radii).37

~ Fgyrtb Repgrt and Order, 95 F.C.C.2d at 574-75. a.. A1aQ~
Nondqainanc. Order, , 22.

37 a.a A1aQ Meaorandu. opiniQn and Order, united
Telegg=punigatiQDI. Ing. , U.s. Tel. Inc •• Application for Con••nt
tg tr1nat.r Control of U.S. Tel •. Inc., 98 F.C.C.2d 1306, 1312
(1984) ("Th. g.oqrlphic market is traditionally defined as the area
in which s.llers of the particular product operate"). That any
particular carrier of qroup of carriers elects to enter on a more

(continued••• )
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