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Mel oppoee......tory detarittinq inaotar a. it would aft.ct

_11 buai..._ and r ..iclential .-rvioe CNIItOllllr.. The ccmai.sion

aillply caaDOt at this ti.. satisfy the sututory requir_nts

....ntial to applyinv it. forbearance authority in a way that

would aftect. th.ir receipt ot aervioe. on tAe ot.ber AaRd, Mel

believ_ t:Aait the rtMIUi.it••tatutory findilM). aay be _de to

.upport tba detarittinq ot negotiated customer ••rvice

agr.eaant., or contract-taritts.

Baaed upon it. con.iderabl. experienee. in the inter.tate,

intarexaba_ aark.t, as w.ll as raaaoned econoaic studies known

to the ca.ai..ion, XCI believes that the inter.tate,

interexcbange aark.t i. int.n••ly ca.petitiv.. Ther.tor., claims

that it ba. oligoPOli.tic cbaract.ri.tic. or t.ndencie. .i~ly

are wrong.

Although IICI bas IIOIIe reservations, it doe_ not object to

the removal, on a conditional basi., of the ca.ai••ion'. lonq

.taadilM) rule again.t the bundlinq ot basic tr....i ••ion .ervice.

vita CPB or "Enhanced Servic.s," provided that carri.r. continue

to .ake available eacb of tbeir bundled products on a aeparate

ba.1a. '1'b.ua, Mel reccmaenda that, in lieu of repealing the rule

at this tiaa, the ca.ai.sion ahould suspend its application for a

one-y.ar "trial period" and, atter one year, a__ the effect ot

the rule'••uspension on tbe coapetitive inter.tat.,

interexcbang8 service, CPE, Enhanced service and r.lated aark.ts.

Pollowin9 8UGh .valuation , tb. rule can .ith.r be r.pealed or

r.inatate4, which.v.r i. appropriate.



Pinally, Mel believes that problaaa arisinq fro. the

tariffinq of individually negotiated custo..r service

arranq nts could be eliainated, if the.. kinds of service

arranq nts were allowed to be provided on a detariffed basis.

If that were done, thorny proble.s that raise w.iqhty equity

considerations -- such as the "substantial caus. doctrine" which

allows a carrier to aodify aaterially neqotiated co..itaents by

later inconsistent tariff filinqs -- could not arise because

there would be no tariff to interfere with the.. privately

neqotiated contracts.
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In the Matter of
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CC Docket Mo. 96-61

Mel Tel~nicationa corporation (Mel) reapectfully

aubaits theae co...nts in response to the Co..ission's

"Motice of Propoaed Rulemakinq" (FCC 96-123), released March

25, 1996. Therein, the ca.aission .eeka ca.aent on a number

of ..tters, including certain propoaals reSUlting frca ita

review of the state of competition in the interstate,

interexchanqe ..rketplace and the recent, significant

.edificationa ..de to the Ca.aunicationa Act of 1934. 1 This

is the s.cond and final phase in this proceedinq.2

Telec~icationaAct of 1996, Pub. L. No. 104-104, 110
stat. 56 (1996) (hereinafter referred to as "the new law" or "the
1996 Act," aa distinct fro. "the Coaaunications Act" or "the Act,"
which ...na tbe Cc.aunications Act of 1934, .s _nded, prior to
enact..nt of the 1996 Act).

2 The "firat pha.... involved the c1afinition of relevant
product and gelO9raphic ..rketa, the proviaion of "out-of-r8(jion"
interatate aervia_ by Local Bxoh&nqe carriers (LBC.), including
the Bell Operating Ca.panie. (BOCa), and geographic rate averaging
and rate integration i ••ue.. Coaaenta were filed on April 19, and
Reply Co...nts are due on May 3, 1996.
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....OP'P ,. •...1 or 101%'%0.

Thi. proceedinq arise. froa pr.-legislation oa.aitaants

.ade by the Co.-i••ion to evaluate competition in the

inter.tate, inter.xcbanqe market, which it la.t did on a

aajor lIOale in AUCJ\lst 1991,3 and which it did JI08t recently

in connection with the deregulation of AT'T Corp. (AT'T) in

connection with its provi.ion of doae.tic int.r.tate,

interexchange .ervic•••" Th. 1996 Act authorizes the

ca.ai.sion to take still additional, sub.tantial

deregulatory ....ur•• , provided that the r.cord allow. it to

aak. the requi.it. f indinq. to .upport .uch actiORS.

In tIli. pAaae, tAe ca.ai••ion i. propoaing "..Adatory'

detariffing," or requiring that non-doainant carri.rs

withdraw their tariff. for all their da.e.tic .erv1oa

off.rinqs. And, it is seeking information to d.teraine

wbether the int.rstate, int.r.xchang. aark.t has

oliqopoli.tic t.ndencie. or charact.ri.tica, a. di.tinct

3 Cnwetttioo iO the Inter.W. Il¢N:exgbange IArk.tplac., CC
Docket No. 90-132, -..port .nd Order, 6 PCC Rod 5880 (1991); Order,
6 l'CC Rod 7255; IIeaorandua Opinion and Order, 6 FCC Red 7569
(1991); JIaIIorandua Opinion and Order, 7 PCC Red 2677 (1992);
JlelM)ran4ua Opinion and Order on Reo0R8ideration, 8 PCC Rod 2659
(1993); second Report and Order, • FCC Red 366. (1993); Keaorandum
Opinion and Order, 8 FCC Rod 5046 (1993); -..crandum Opinion and
Order on R.con.ideration, 10 FCC Red 4562 (1995).

" 1M Iiotion of AT'T Corp. to be Raclaaaified .. a )Ion

Doainant CArrier, pce 95-427, r.l. OCtober 23, 1995. AT''I' i ••till
requlated -- and quite properly .0 -- aa "doainant" in connection
with it. turftiahing of int.rnational ..rvioea because it OOfttrol•
••••ntial "bottlen.ck" facilitie., n..ely, cabl•• and cabl.-b••d.,
••••ntial to the ability of its competitors to compete again.t it.
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froa being effectively coapetitive. It alao i ••eeking to

asoertain whether the public inter..t would be .erved by

rlDOval of the rule that prohibits the bundling of ba.ic

tranaaission with CPE and other products, thus allowing such

aarketplace undertakings by non-doainant carrier.. And,

finally, the Co..i ••ion, if it were to decide not to iapoae

a aandatory detariffing requir...nt <and if non-doainant

carriers continued to u•• tariff. in connection with their

individually neqotiated .ervice arrange..nt.), i ....kinq to

a.aure that carrier. do not take unfair advantage of their

cu.to..r. via the tariffing proc••••

As cleaon.trated herein, Mel OPPO." .andatory

detariffinq insofar a. it would affect ...11 busine•• and

rasidential service custoaers. The ca.ai.sion .i~ly cannot

at this ti.. satisfy the .tatutory requir...nt. ...antial to

applying its forbearance authority in a way that would

affect their receipt of service. On the other hand, Mel

believe. that the requisite .tatutory finding• .ay be _de

to .upport the detariffing of negotiated cu.toaer .ervice

aqr....nt., or contract-tariffs.

In addition, based upon it. oon.iderable experiences in

the inter.tate, interexchanqe 1IIlrket, a. well •• rea.oned

econo.ic .tudie. known to the cc.ai.sion, Mel believ.. that

the aarket i. intensely coapetitive. Therefore, cl.i_ that

it bas oligopoli.tic characteri.tic. or tendenci.. .i~ly

are wrong.
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Al.o, al~ou9h it ha. 80.. re..rvations, Mel doe. not

object to the reaoval, on a conditional basis, of the

Ca.aission'8 lO~-8tanding rule against the bUndling of

basic tran••i ••ion services with CPE or "Enhanced Service.,"

provided that carriers continue to make available each of

their bundled products on a separate basis. Thu., Mel

rec~nd. that, in lieu of repealing the rule at tais ti..,

the ca.aission should suspend its application for a one-year

"trial period" and, after one y.ar, a••••• the effect of the

rule's .u.pen.ion on the competitive inter.tate,

interexchanqe .ervice, CPE, Enhanced Service and related

aarkets. Pollowing .uch evaluation, the rule can either be

repealed or reinstated, Whichever is appropriate.

Finally, Mel believes that probl... arising froa tae

tariffing of individually negotiated cuatoaar service

arrang...nts could be eli.inated, if the ca-ai••ion were to

i~.. a detarif~ing obligation on the.e kinds of service

arral\9eaents. If that were clone, thorny probl... that raise

weighty equity considerationa -- such as the "substantial

cau.. doctrine" which allows a carri.r to .edify aaterially

negotiated co..it.-nts by later incon.iatent tariff filinga

-- could not ari.. because there would be no tariff to

interfere with the.e privately negotiated contracts.
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I. P"'O" ....XnXM

A. TITI9PJ1CTIOlf

Th. 1996 Act authoriz.. the co..i ••ion to forbear frca

applyinq any provision of the Co..unication. Act, if the

ca.ai••ion determine. that: (1) its enforceaent i. not

needed to en.ure that carri.r und.rtaking. are con.i.t.nt

with sections 202(a) and 201(b) of the Act;S (2) it•

• nforc...nt i. not nec••••ry to prot.ct con.uaar.; and (3)

forbearance i. con.i.tent with the public intere.t.' In

addition, the ca.ai••ion i ••pacifically obligated to

consider whether it. forbearance undertakinq. will pra-ote

coapetitive ..rket condition•• 7

Al.o, the new l.w grant. s~tantial flexibility to the

Ca.ai••ion in connection with it. exerci.. of forbear.nce

authority by explicitly providinq that forbearance ..y

affect • particular carrier or carrier., a particular

.ervice or .ervice., a particular cIa•• of c.rrier., or •

S section 202(a) provide., in pertinent part, that "[i]t .hall
be unlawful for any OOImIOn carrier to aake any unju.t or
unrea.onable di.criaination in cbarge., practice., cla••ificationa,
requlations, facilities or servic_ in connection with like
ca.au.nioation .ervice ••• ," aRd section 201(b) provict•• , in
pertin.nt part, that "[a]ll charge., practices, cla••ifications,
ancl regulations for and in connection with ••• ~ication

service, ahall be just and rea.onable, and any .uch abarqe,
practice, cla••ification, or regulation that i. unjust and
unreasonable i. hereby declared to be unlawful ......

Tog.ther with the tariffinq obliqation contained in section
203 of the Act, th..e provisions traditionally have baen viewed as
the cornerstone of requlation under Title II.

6 1996 Act at Section 401 (addinq Section 10(a».

7
~ (adding Section lOeb»~. NPRM at para. 17.
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particular class of services. 1 Thus, the ca.aission is not

obligated to forbear in the aanner it has tentatively

proposed to do in its RPM. 9

The Ca.aission'. initial atteapt at forbearance has

resulted in its tentative determination that the statutory

requir...nts can be satisfied by removal of the tariff

filinq obliqation contained in Section 203 of the Act for

All non-doainant carrier do..stic service offerinqs. Th.

ca-aission therefore is not lookinq to approach the

alimination of non-do.inant carrier tariffinq on any

..asured or gradual basis; rather, it is ••eking to do so on

lsL. at sections 10(a) and 10(C).

9 In a••ertiftCJ that "requirinc) non-cIoIIlnant int.-exobanqe
carriers to file tariff. for da.estic offerings is not neo....ry
for the protection of consuaers of interexcbange service." (HPItM
at para. 29), the ca.aission creates an aabiquity that needs to be
resolved. "Non-dominance" in the interexchanqe market describes
the carrier; and "doaestic" describe. the type of offerinq. Mel
believe. that carriers whose requlatory M.. -- dominant or non
doainant -- varies by aarket aay be able" "loit this stat...nt
to their ad.vantage. It i. unclear, for e.-.e, if a carrier that
is non-doainant in the do..stic -arket. aM doainant in the
international aarket, AaJl.L, ATiT, would .. penaitted to file
tarift. for it. da.estic offerings. This a.bi9Uit.y is punctuated
by the Coaais.ion's proposal to forbear froa requiring non-dOJlinant
finua which currently file ".ixed" tariffs that include both
d~.tic and international .ervice. to file tariff. for the
international portions of their off.rinq. as well. (IIPRK at Para.
33) Si.ilarly, it i. unclear wM'ther a non-dominant carrier
furnishinq intarexobanqe service -- but doalnant with respect to
ita local exchange service offerings -- could argue that it should
be forborne fro. filing tariffs for its local service.. The
eo-ission should clarify that under no cirC\la8t.ance i. it it..
intent in this proceedinq to allow dominant carriers to avoid their
tariftinq obligation in connection with .arvices provided in
aarkets in which they possess market power.
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a vbol...le ba.i. becauae it tentatively concludea that it

i. "required" to cia ao. 10

The ca.ai••ion's rationale re.t. on "prior analy••• and

findinqs,,11 rather than on any current record or a nt,

which Obviou.ly will not exist until the record in this

proceedinq is coaplete. When that occur., MCI believe. that

the Ca.aiaaion will be forced to adait that its prior

finding. cannot sustain its proposed action here, as the

aarketplace and coapetitive condition. in the early 1980's

do not reaotely res.able conditions as they exist today.

Por the rea.on. explained berein, the co_ission ahould

abandon its tentative conclusion and i~•• a ..ndatory

d.tariffinq requir...nt, if at all, only to the extent

recOlUlended herein. This is the only sound approach to the

detariffinq question froa both a legal and a policy

par.pactive •12

10 M'PRJ( at para.. 19, 26 and 27.

11 Tba Co.-i_ion is ba.ift9 it. pz-opo.ed action here on a
twelve-plus year-old record e.tabliaAecl in t.ha Sixth MRQI1i and
llrsJ.r in egape,itiu C;arriers, 99 PCC 2d 1020 (1985), vaqaSied XCI
TelecowaunicatioDl Corp. y. FCC, 765 P.2d 1186 (D.C. eire 1985).

12 There i. a rich hi.tory of Co.-inion undertaking. over the
year. to transition froa a regulated aarketplace to on.
characterized by effective coapetition. 1M Policy and Rules
C-earning laSiM for CO!ID'SiiSiiye CPP'9Q C;.rrier Seryigu and
'.cilltiu 'lMretor, CC Doc:ket No. 79-252, IIotioe of Inquiry and
Proposed Bul..aking (C;p,..,itiye c;arrier HASiige), 77 FCC 2d 308
(1979); pir.t Report and order (lLr., &epqrt), 15 POe 24 1 (1980);
Further Motice of Proposed RUl~inq, 8.. lCC 2d ....5 (1981); S.cond
Purther Motic. of Proposed RUleaakinq, ..7 Fed. Reg. 17308 (1982);
sacond Report and Order (Second Baport), 91 FCC 2d 59 (1982),
rlcgn. denied, 93 FCC 2d 54 (1983); Third Report and Order (ThLrd
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B. THI IDTUTQBX STAJlDABDS

A. noted above, the Co..ia.ion hal reached ita

tentative decision to forbear froa requirinq tariffs for All

non-doainant carrier service offerings "baaed on the

coaai••ion'. analy.e. and findings in prior proceeding•• "13

It thereupon tentatively concluded that:

(1) applying tariff filinq requir...nts
to nondoainant interexchanqe carriers i.
not necessary to ensure that .uch
carriera' charqes, practice., or
clas.ifications are just and reasonable,
and are not unjustly or unreasonably
diBcri.inatory; (2) applyinq tariff
filinv requireaant. to non-doainant
interexchange carriers is not necesaary
for tAe protection of conauaers; and (3)
forbearing from applying tariff filing
requirements to non-doainant
interexchanqe carriers is consistent
with the pUblic interest.

Application of these standards in the current enviro~nt

will not support Bandatory detariffinq because the

Bapgr1;), 48 Pede Reg. 46791 (1983) ; Fourth Report ancl Order (lpurth
BePQrt), 95 leC 2d 554 (1983), yacatld, AT'T y. ree, 978 F.24 727
(D.C. Cir. 1992), cart. danild, MCI Telepeweunicati9Dl Cerp. y.
~, 113 S. ct. 3020 (1993) ; Fourth l\lrtber JIotioe of Propoaed
aMleaakinq, " FCC 24 1191 (1984); lifth Report and Order (rifth
pemrt), 98 leC 2d 1191 (1984) ; Sixth Report and Order (Sixth
MlI9f t), 99 FCC 24 1020 (1985), vacat. 'Ph PM., ~
Ta1lG,e-unicatipna carp. v ree, 765 r.24 118' (D.C. eire 1915).
However, all of this history becOlMNl aaa8wbat irrelevant, 9iven
that theae were unc1ertaken when the comaission lacked the statutory
warrant qranted by the new law.

13 HPRII at para 19. The_ included a cSeteraination, a:aoRCJ
otMI:s, that tariff-fi1in9 requir-..nt. lapoaed on non-cIoIIinant
carriers could hara conBUII8ra by .1owincJ "the introduction of new
aervic.. , daapeninq cOllp8titive r_ponae. aDd v.ltiaately
encouraging price collu.ion through the forced publication of
cbar.e•• " 1sL.. at para. 21 , citing Cgmpetitive carrier Further
MPItM, 84 FCC 2d at 471.
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ca.ai.sion si~ly cannot .ake the requisite statutory

findinqs to support that approach.

1. Tariffinq Contribut_ Toward Aaaurinq Carrier
Ca.plianoe with Substantive Title II
Beguir..ents

MCI disagre.s with the Co.-ission's position that

tariffs are not i.portant to the enforce..nt of the anti

discri.ination and "just and reasonable" standards contained

in Sections 202 (a) and 201 (b), re.pectively.14 Tariffi09

contributes toward assurinq that carrier undertakinqs are

consistent with the substantive Title II l.qal requir...nts

that the ca.aission intends to continue to impose on non

doainant carriers. This is because tariffs serve as the

central focus or authority fro. which .illiona of

transactions are entered with custaaers, .cat of WAa.

subscribe to s••ll business and residential 1009 distance

service. Although information about teras and conditions of

interexchanqe services would beco.. qenerally known in a

detariffed aarketplace, tariffs facilitate enforc...nt of

the requir_nt that all carriers treat their austOllers

consistently. Coapetitive forces substantially reduce the

risk of anti-coapetitive conduct by non-do.inant carriers,

but through its decision to continue to enforce the

substantive require.ents of Sections 202(a) and 201(b), the

14 MPRM at para. 28.
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ca.aission its.lf recogniz.s saa. residual risk of

di.criaination.

2. Tba Tariff Filing Requir...nt Protects
CpD'YPer Interest.

At laa.t as iaportant, tariffs also serv. as an

efficient and co.t-effective tranaactional ..chani...

Conauaers thus will be adversely affected because carrier

transactional costs will increase if tariffs no longer are

.-ployed.

In a tariffed world, carrier. provide custa.er. with

basic inforaation about their s.rvic.. when they .i9n up and

usually infora thea of later significant changes. However,

in a detariffed world where relationship. with aillioRS of

individual cu.toaers would be established by contracts

potentially governed by the laws of aultiple jurisdiction.,

carriers could be forced to provide advance notice of all

initial t.rJU and conditions and all later changes, no

-atter how ainor or frequent. In thi. regard, Mel i.

unaware of any desire or need on the part of custo..rs for

the rea.. of inforaation that now are subaitted in tariff

foraat to the ca.ai.sion on alao.t a daily basis.

Without an availability of tariff. a. the ...na by

which all the•• sale. and .ervice-related activities are

carried out, carrier costs will increase draaatically, and

the.e costs will not likely be absorbed by the carriers but,
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rat.ber, will be passed on to oonaumers in the fOr1l of higher

rate. and charge.. In this .ame context, .ervice delivery

ti.. ~, the time between a n.w customer's service order

and in.tallation, likely will incr.... si~ly becaus. a more

cuaber.a.e contract proc.ss will delay ord.r proc.ssing and

iBPl...ntation. Thi. make. little sense when .maller

bu.in... and re.idential long distance customer. who

purohase the sa...ervices are involved. Accordingly,

tariffing is an efficient way to maintain low transaction

C08ts without any oountervailing adverse consequences to

consuaers.

Particularly trouble.ome in this regard is the

co.-ission'. position that tariff. not only are unnece.sary

to prot.ct con.umer., but that they "harm[] con.umer. by

undermining the development of vigorous competition."ls

According to the Co..i ••ion, tariffs "stifle[] price

competition and s.rvice and marketing innovations. "16

There .imply is no ba.i. in fact to .upPOrt these claim••

There i. no evidence, for example, that tariff. baing filed

today by non-dominant carriers are "undermining

competition." The interexchanqe market is intensely

competitive, as the co..ission repeatedly has found.

Furthermore, no explanation is offered, nor can there be

any, that tariffs adver.ely affect price competition or

15

16

,Ig at para. 29.

lsL..
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aervioe and JIIlrket.inv innovat.iolUl. Inciaec:l, .. not.ed herein,

price compet.it.ion will be hindered by the diaappearance of

tariff. becau.e higher co.ts will very likely re.ult in

higher carrier rates and charges to consumers, and .aka it

.are difficult for non-dominant carriers to compete against

doainant carriers.

certainly, one-aay notice requireaents do not deprive

carriers of the ability to deliver, and the public to

receive, new products or prices rapidly as, perhaps, 45-day

notice p.riod. used to do. 17 The fact that carriers publish

their price. in tariffs, further.are, does not make this

industry any Ie•• coapetitive than those in which no tariff.

are filed. II And, it would be a mistake to conclude that

r.-oval of tariffing would make price-.ignaling mor.

difficult because, with or without tariffS, carri.rs, just

like competitors in unregulated markets, will learn promptly

of their competitors' pricing. Siaply .tated, tariffing

doe. not yield anti-co.petitive re.ults.

17 In addition to delay resulting fro. tariff notice period.,
there u.ed to be an opportunity for co~titor. to challenge and
pot.ntially delay new offering. or price.. This no longer i. a
POS.ibility under the current rules applicable to non-doainant
carriers.

It abould be not.ed that carrier service and rate initiat.iv••
will face .uob great.er 4elays in the a~ence of tariff.. Thi. is
because carrier. will be unable to effectuate prodUCt. and pricing
change. as rapidly as they can in a tariffing environa8nt..

II MCI .ubait. that price information is wid.ly di....inat.d
and known quickly in industries where tariffs are not u.ed.
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In addition, the ready availability froa one central

source of co.plete and coaprehen.ive inforaation about the

offering. of all interexchange carrier. make. it ea.ier for

those who advi.e consuaer. on teleco..unication. purcha.e.

to know of the offering. available in the aarketplace and to

perfora price and feature coapari.on. for con.Wlers. This

kind of undertaking would be aore difficult to perfora

without an availability of tariffs.

Finally, MCI finds it somewhat contradictory, on the

one hand, for the Comai••ion to attempt to drive the

indu.try toward "a -.ore .arket ba.ed environaent.. while, on

the other hand, requiring that carrier. ....intain at their

preai.e. price and service inforaation" regarding their

offering•• 19 The NPRM does not explain any con.Wler or

ca.petitive benefit froa requiring carriers to aaintain this

generally available inforaation at their preaise. rather

than with the cc.ai.sion through tariffing. It -.Jte. little

sense for the co..ission to aandate detariffing and then

undertake to pre.cribe that detariffed carriers aust aake

the .... tariff information pUblicly available through other

..ans that are not necessarily more effective.

19 NPRK at para. 36.
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3. Mandatory Detariffing Of All Non-ooainant
carriers Would Be Inconsistent With The
Public Interest

For all the reasons expre.sed in the.e comaant., Mel

believes that it would be inconsistent with the public

interest if non-doainant carriers were required to detariff

all their service offerings, as distinct fro. only tho••

better provided under contract. Tariff••erve a. an

.ffici.nt vehicle to manage relation.hips with .illions of

cu.tomers in a ....-aark.t ••tting.

Furthermore, in the abaence of tariff., di.pute

resolution will becoae more complicated. Noraally, when a

ca.plaint is filed with the Co..is.ion, .ither the

caaplainant or the defending carrier will include in the

r.cord a copy of relevant tariff page., which usually are

central to the r.solution of the controv.rsy.20 Without

tariffing, there likely will arise a thr.shold issue of what

the agreement was between the parties and effort. will need

to be sp.nt in establishing the contract,

as di.tinct froa its int.rpr.tation or its application in

particular situation••

Finally, the aandatory detariffing of non-doainant

carri.r int.rstate, interexchang. servic.s will place tha••

carriers in the difficult position of having to offer the

inter.tate portion on a non-tariff basis and the

20 ~ Section 1.720(h) of the Co..is.ion's ca.plaint rules,
which reads in pertinent part: "Specific reference IlUst be aaa. to
any tariff provision r.lied on in support of a clai. or d.fense."
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int.rnational .nd intr••t.t. portiona on • t.riff ba.i.

dapeRdinq upon particul.r .t.t. requir...nt.. Mel and other

carri.r. have adopted tariffing .ch.... that allow for the

caapl...ntary int.raction of th.ir int.r.tat. and intrastate

tariffs and, obviously, di.ruption in this approach will

r.sult in incr••••d costs to carriers and consumer•• 2•

4. llaadatory Detariffinq Of All Non-DoIIinant
carrier. will Not Pra.ote ca.petitive Market
Ccmd.ition,

The ..nd.tory d.tariffing of all non-dominant carrier

aervioe off.ring_ will not proaot. coapetitiv...rk.t

conditiona, a. the co_i.,ion a_Wles. In fact, such

detariffing ..y well have the opposite .ff.ct by .akinq the

.ffected ..rket laaa coapetitive than it i. with tariffing.

The ao.t .ignificant exaaple of this involves doainant

carri.rs again.t whoa non-dominant carriers will be

co~ting. Do.inant carri.rs will continue to be able to

file t.riff, and thereby avail th....lv•• of the

adainistrative benefits and co.t laving. that tariffing

provid... Thi. translate, into lower tran.actional COlts,

a. explained abov., which ••an, lower potential service

rat•••

2. Por ex.apl., _y stat. tariff. currently point to the
federal tariff for provi.ion. that apply to in.tate .ervic.. With
..ndatory detariffing, this refer.ncing capability would no longer
exist.



-16-

Tbua, the Cc.aiaaion will bave brOUCJht about the JIOIIt

perverae of all poaaible reault. by illpl_nting a

regulatory .ob... that favor. doainant-carrier co~titor.

over non-doainant carrier coapetitors. These dominant

carriers will be able to act and react in response to aarket

cbanqe. -- price increa.es and/or reductions -- relatively

quickly via the tariffinq ..chani••, while their non

doainant coapetitors will in all likelihood be unable to

re.pond a. quickly due to constraint. arising froa their

contractual relationship with con.uaers. Thi. re.ult would

.... to be exactly the opPO.ite of what the Co..i.sion

intend. to achieve in this proceedinq.

Finally, the co.-i••ion has concluded that the public

intere.t will be served by detariffinq because coapetition

will be proaoted and "price coordination" will be

deterred. n For all the reasons .et forth barein, the

Camai••ion is plainly mistaken. To contend that one-day

tariff-filinq notice require.ent. deprive carrier. of their

ability to aake rapid changes in their product offerinq. i.

facially absurd becau.e there can be no more rapid an

approach to bringing about change. It is equally absurd to

arque that tariff. fru.trate coapetitive pricinq action. as,

n It appear. that "price coordination" ..an. "collu.ive
pricing- to the cc.aiaaion (NPRM at para. 30) or "aend[inq] price
.ignal. [to] ..nipulate prices." (NPRM at para. 35).
Apparently, the cc.ai••ion aaauaea that, in the abaence of filed
tariff., carrier. will be unable to learn of their coapetitor.'
pricing. A. explained above, this i. not likely to be the ca.e.
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indeed, tariffs allow for the rapid and widespread public

dis._illation of inforaation conoerninq thoae act:iona.

Pinally, and perhaps .c8t absurd because it is inconsistent

with reality, is the clai. that tariffing i~ses coats on

carriers seeking to make new offerings. On the contrary,

tariffing offers carriers the most efficient and cost

effective ..chanis. to introduce new products into the

aarketplace.

The cc.aission's concluaiona concerning tariffinq thus

are unfounded and incorrect in any event. Although it now

aay possess the authority under the new law to "require"

detariffing, it can only do so when it can satisfy all of

the el_nts contained in the statute. otherwise, it aay

not lawfully iapoae detariffing on non-doainant oarriers in

connection with their do..stic .ervice offerings. n

Al.o, the co..ission asks whether AT'T, recently found

t:o be non-do.inant in the do..stic interstate, interexohange

n Even though the ca.aission has decided not to propose to
forbear froa requiring the detariffil19 of international non
doainant carrier aervicea at this tiae, it apparently is willing to
oonaider such detaritfinq if a non-doainant carrier bas a buDdled
or ".ixed" tariff consisting of both doaestic and international
..rvices, as distinct froa separate tariffs for the two offerings.
<Jaa para. 33.) This doesn't appear to Mel to .ake sen... If the
cc.aission were to forbear froa requiril19 tariffs for international
..rvices in this context, then it..... it ought to forbear froa
requiring the. in ADX context. Moreover, were the co..ission to
follow through on this proposal, AT'T, regulated as doainant in
international markets, apparently would be freed of tariff
regulation in connection with its ".ixed" international offerings.
The better approach would be to allow affected carriers to create
and file a standalone international tariff for their international
.ervices, if forbearance were to apply to all do...tic .ervices.
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..rke~, should continue to be bound to ca.aitaants that it

previously .ade to achieve such regulatory status.~ MCI

disaqrees with the co.-ission's tentative conclusion that

AT'T should be bound to any co..it.ents other than those

that .ight ari.e from this proceeding, and which would apply

equally to all non-dominant carriers. Of particular

i~rtance here is the fact that, by virtue of it.

continuing to be subject to the tariffing require..nt for

soae of its Offerings, AT'T would be given an unwarranted

coapetitive advantage over it. non-d~inant coapetitors. It

could ..intain certain of its busines. arranq...nts by

tariff, while its non-dominant coapetitors would be unable

to do .0.
Perhaps .ast important, the Coaaission's proposal to

retain tariffing for one non-dominant carrier prove. the

iaportance of tariffing -- in the co..ission's .ind -- as a

~nitoring and enforc...nt .echani... In this regard, if

detariffing i. appropriate in other .ituations involving

non-d~inant carriers, it ought to be equally appropriate

here. Furtber.are, if the co.-is.ion i. determined to

enforce co..itaents previously made by AT'T, it sbould do so

via the ·certification" proces., wbicb it i. inclined to u..

~ at para. 39.
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as a policing -.chanis. in other contexts in this

proceec1in9.~

II. nJ:CtM IIIP_

The Coaaission inclicat._ that there have been

"[c]hanges in the structure of the interexchange aarketplace

over the past decade,"~ and that such changes have led so••

to believe that there is "oligopolistic price co-ordination"

in the industry. The ca.aission indicates that it cannot

Ilake such a finding due to "inconclusive and conflicting

evidence in the record" but nevertheless asserts that its

reclassification this past October of AT'T as non-do.inant,

thereby reducing the notice periods associated with its

tariff filings, and the new law which allows additional

ca.petitive entry by the BOCs when oertain conditions have

been satisfied and allows for Bandatory detariffing, will

address and resolve the problem. v

~ The co.aiasion is proposing to use self-oertification as a
substitute policing ..abani.. for tariffs in connection with non
do.inant oarrier obligations to fulfill the geographic rate
averaging and rate intevration requir...nts iaposed by the 1996
Act.

NPRK, at para. 80.

~ The ca.aission's uncertainty is sa.ewhat pUZZling, given
the faot that the Cc..on carrier Bureau recently found that
" [c]oapetition for loncj-clistance custOllerS has beco_ increasinqly
int..,..e" and spoke of OOft8\m8rS beillCJ "abovered with television and
print ac1vertisinq for an array of long-distance oallinq plans •••• "
"Coaaon Carrier Competition," Spring 1996, Report No. CC96-9, dated
April 10, 1996.
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...ed upon it. con.iderable coapetitive experience. in

the inter.tate, intereXchange aarketplace, Mel believes that

the aarket is intenaely ca.petitive and that, therefore,

clai.. aade that the aarket has oligopolistic

characteristic. or t.ndenci.s are wrong. All the.e clai••

largely had been ..de by or on behalf of the SOC., which

previously have been barred from the subject aarket but

which now want to enter it to coapete, their aotivationtl for

-.king thea are fairly obvious.~ Of cour.e, the preaise

here i. that an incoaplete and i~rfect ca.petitive

environaent will be reaedied by unf.ttered SOC entry into

the inter.tate, interexchange ..rket.~

Pirst and foreaost, there is no pricing collusion in

the inter.tate, interexchange aark.tplace. Thi...rket has

been the .ingle most competitive telecomaunication••ervic••

:JI LJL,., Paul W. llacAvoy, "Tacit Colluaion Under Regulation In
The Pricing Of Inter.tate Long-Di.tance servic..," The
" ..acbuaetta In.titute of Technoloqy , Jour.l of 19pnqJIics i
.'M9_nt strat.egy, Vol. 4, No.2, Sll_r 1995. The writer posits
that .ince 1990, a maher of conditiona bave been cond~ive to the
develo~nt, in the inter.tate, interexchange _rket, of -..rket
aaarinq rather than .ignificant price coapetition." 'lIle "JIOat
i~r1:&nt.. of the.e, accordi1\9 to the author, "ba. be.n the
tariffinq proc..... which allow. for pricing announc...nt. and,
.ubaequently, pric. replication by competitors.

2t It is iapoa.ible at this time to know how ..ny n.w
coapetinq BOC entrants there will be, given the ha.t. on their part
to aerqe with one another or ent.r into allianc... Aa.uainq that
.aae BOCs aay not elect to .nter and coapete in the inter.tate,
interexchange aarltet at all, it appears possible that the infuaion
of COIIp8tition a.sUMaCl by 80.. to be the ulti..te r_ult of BOC
entry ..y never _teriali.e. In fact, of cour_, ..rqers take two
natural coaPetitor. and coabine th.. into on., th.r.by reducinq
actual or potential competition.
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Jl&rket; of all. Tbe beat evidence of tAe viKant; OOIIpet;it;ion

that characterizes the market is that the Ca.ai..ion

recently found it possible to rule AT'T to be a non-doainant

carrier, in effect ascertaining that there was little fear

that elevatinq AT'T to non-doainant status would inflict any

hara on consu.ers or on coapetition.~ In addition, clai..

of pricing oollusion a.onq interexohange carriers in

connection with their standard rates ignore the introduction

and widespread use of speoial disoounting plans. 31

Tho.. who oontend that the subject ..rket is an

oligopoly, presuaably "oontrolled by AT'T, Mel and Sprint,"

siaply fail to understand the true dynaaios of a oa.petitive

..rket and how oo.petition really manifests its.lf. In

partioular, olaims that real oompetition in the

teleca.aunioations servioes industry occurs only when prioes

fall disclo.e a basio misunderstanding of the industry,

which is oharacterized by significant fixed oosts, .-.....sL.,

billing, with substantial expense factors that are beyond

• The ca.ais.ion (MPRM at para. 37) po..s the question of
wbather reaoval of AT''!' froa its prior .tatus of "010.. r8CJUlation"
as "a nationwide doainant carrier" -- tbe r ••ult of ¥bieb -.ant
that AT''!' was obliged to file tariff. that usually served as the
"ceiling" against which non-doainant carriers set their prices -
should affect its IlaDdatory detariffiDCJ proposal. Given lleI's
position that the Ca.aission could not ...t the statut;ory
requir..ents to impl...nt mandatory detariffing now, Mel will not
addre.s this question.

31 .ba Robert E. Hall, "Long Distance Publio Benefit. Froa
Increased Competition," Applied Economio Praotioes, october 1993.


