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the control of induatry participants. JZ Tbua, stable or

risinq prices that result either froa increa.ing coats or

coat reductions that fail to ..t.riali.e si~ly do not

indicate a non-competitive ..rk.t.

III. IJllpLXM AI cg''O'. .WI,. IOUI-"

Th. Co..ission's anti-bundling rule, which it now is

proposing to abandon, has serv.d the int.r.sts of

t.l.co-.unication. coapetition w.ll over the past fift.en

year•• 33 JlCI has long fought to pr••erv. that rule again.t

32 Interexchaftge service providers r_in r.liant on JaOnopoly
service provid.rs to furnish ....ntial access for the ori9ination
and teraination of calls ..de ov.r th.ir networks. Th... costs
COI'UItitute alaost one-half of all tha.e incurred to provide
aervice, and indu.try .ffort. ov.r the years in regulatory ar.nas
to ~ing acc.ss charg.. to cost have been largely un.ucce••ful.
Indeed, the aost profitable s8C)Jl8nt of the business of th.se
IIOROpOly service providers today is the exchanqe acc..s services
that they furnish to inter.xchange carri.rs.

3.1 The anti-bundling rule is coc:lified in section 64.702 (e) of
the cc.ai••ion'. rul•• , a. followed: " .•• [T]be carrier provision
of cu.to..r-pr..i ••s equipaent u.ed in oonjunction with the
interstate teleco-.unications network shall be .epar'" and
distinct from provision of co..on carrier co..unication. ....ic••
and not off.red on a tariffed basis."

Por purpose. of this analysis, given the background and
decision. l.ading to the adoption of the anti-bundlinq rule in the
fir.t instanoe, MCI as.\DNaS that "Enhanced services," which are
defined in section 64.702(a) of the ca.aission's rul.s, also are
intended to be included in any r.peal of the rul.. ... ,-'n4aant
of s.ction 64.702 of the Co_i,.sioD" Rul.s and Bagulat;iQNI (Second
CQBPHter Inquiry), 77 FCC 2d 384, 447 (1980) (The separation of
provision of CPE from r.gulated servic.. "ca.pl...nt. the
regulatory scheme we are adopting for basis and .nhanced
services"), recon., 84 FCC 2d 50,57 (1980) (citinq order requiring
detariffinq of enhanced servic.s), fyrtb.r r.cgn., 88 PCC 2d 512
(1981), ,ft'd Sum nga. COMputer And COmmuniCAtions Indu1try Als'n
y. lCC, 693 F.2d 198 (D.C. Cir. 1982), cart. denied, 461 U.S. 93.
(1983). Thu., any repeal would result in allowinq the packa9inq of
basic transmission .ervices with Enhanced Services as well as CPE



-23-

challenges ..d. to its validity and application, and th.

sev.ral coaplaints that have been filed by lleI seeking its

.nforc..ent by the co..i.sion s.rve to disclose NCI's strong

interest in the rule's enforc..ent.~

The pr_ise for abandoning the rule, which would allow

for the furnisbing of both transaission and equi~t under

comaon di.counting or under conditions requiring consu.ers

to purcha.e "Package." consisting of both offerings, i. that

tbe basic t.lecommunications services and equipment aarkets

are fully coapetitive. 3s Essentially, tbe co_ission

reasons that if both tbes. aark.ts are .ff.ctively

coap.titiv., no hara will co.. froa bundling activiti.s. M

or, for that ..tt.r, any other product or service that th. carrier
cboos.s to includ. in a bundle.

34 Mel bas a four-year old-plus foraal coaplaint pending,
which could (and should) have be.n decided long ago in order to
lend ••••ntial guidanc. to th. industry in connection with the
rul.'s application. (1M Mel TellCoMypicatiQIVI CPDP. y. tMrican
'b1ephpftl , TalMra. CO., Coaplaint Mo••-92-05.) The failure of
the Ca.ai..ion to resolve this coaplaint action on a ti..ly basis
predict.ably r_ult.ed not only in the AT'" prOCJZ'&II being allowed to
X'\IIl ita cour•• unhindered, but also in tba use by A"'T of the ...
objectionable aark.ting practice in otbar context. as w.ll. (....
Mel Teleoo..unigatiQQ8 Corp. y. AT&T Corp., complaint. No. B-95
25.) This co..ission inability to deal with coaplaint. concerning
quetltionable ..rketplace undertaking. by carriers doe. not bode
well for the futur., if th. COIIais.ion adopts ..ndatory
detariffinq. At lea.t usinq the tariffing proc••s, ther. is
available to consumers and competitors an alternative approach to
oballenqinq carrier ..rketing practic.s tbat are refl.cted in filed
tariffs .

... NPRM at para. 86.

M The cc.ai.sion is careful to indicate that what bad been an
-all-carri.r rul.," ~, the rule applied to all~ carri.rs
wh.th.r they were classified and requlated as "doainant" or "non
doainant," would apply prospectively only to doainant carriers.
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Indaa4, the c~ission sU9Q_ts, bundlinq will allow

·carriers to create attractive service/equip..nt packaq.s

for custo.ers·n and thereby furnish to consu.ers what they

want or need.

with sa.. siqnificant reservations, Mel supports the

r.-oval, on a conditional basis, of the ca.aission's long-

standing rule against bundlinq. That the rule has served

well is beyond any leqiti..te dispute, and that its reaoval

now will advance the pUblic interest is possible, but

unclear. 38 Accordinqly, MCI reco...nds that, in lieu of any

n .PRM at para. 88. There are adventav.. in bundlinq, as
bee... clear when the cOIIIIission allowed equipaent bundlinq in the
cellular arena. Because cellular telephone handsets were
expensive, allowiBCJ th.. to be packaqed with cellular tran_ission
-- with tera plans of at least one-year -- helped to overcOJle
consuaer resistance and resulted in reaarkable industry growth.
Consuaers perceiVed an affordable drop in equipaent purchase price,
wbile carriers qraspad the opportunity to reduce churn by locking
custo-.rs into tara plans.

Another advantave aris.s in situations where a bundle
incorporat.. proprietary technoloqies that could not be .ade
available other than in a bundle in which the carrier owns, or has
entered into affiliations with developers of, proprietary
technologies.

38 As co.aissioner Ness noted in her stat..ent acca.panyinq
the issuance of the MPRII: "I .. not ready to conclucle tAat the CPE
unbundling rule bas outlived its usefuln..s and sbould be discarded

I .. not aware of evidence that warrants the tentative
conclusion pre.ented in the Notice.·

There are disadvantages in bundlinq. The true cost of CPE is
hiciden in a bundle, thus depriving consu.ers of the ability to -.ke
independent decisions based on features and price. In addition,
bundlinq locks austo.ers into a v.ndor and perhaps even a
technology, thus di.inishin9 the vitality of ..rketplace
coapetition. This is especially true when the technology is
proprietary to the supplier or when the total cost of the equip.ent
is high relative to the transmission component.
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repealing of the rule at thi. ti.., the ca.ai••ion abould

.uapend its application for a one-year trial period and,

after one y.ar, r.vi.it th. aatt.r by a•••••ing th. effect

of the .u.pen.ion on the competitive inter.tate,

interexchange .ervice and CPE and related .arket••

Pollowing such evaluation, the rule can either be repealed

or rei~sed, whichever is appropriate.

IleI'. r ..ervation. and ....ured, conaervative,

recc..ended approach ari.e fro. a lingering belief that

there .till is ..rit in the rule. It would be a ai.take to

a••u.e, pre.uaptively, that consuaers will benefit if they

are allowed to purchase "packages." The practical effect in

.uch an approach would be that conauaers would need to pay

for a product they did not want and, accordingly, they would

be aa4e to pay additionally for the product they really

wanted. Both these results are "con.waer-unfriendly," to

.ay the least.

For this rea.on, if bundling is allowed, it ouqht not

to be at the expen.. of depriving con.uaer. of their ability

to acquire each product .eparately.~ Moreover this

~ When the ca.ai••ion created an exception to section
64.702(e) in the cellular arena, it iJlP08ed a requir...nt that
cellular trans.i.sion and cellular equipaent bad to be ..de
available .eparately so that con.uaers could aake inforaed
judgaent. in their PUrcha.e.. No 1... aAould be required here if
tbe ant.i-bundling rule i. lifted, a. the cc.a.i••ion lIbould require
offeror. to aake available each of the b\Jndled product. on a
standalone baaia. It CJ08a without .aying tAat conauaer choice is
enhanced if, notwithstanding the allowance of bunclliRCJ, the
ca.ai.sion require. that each bundled product be ..de available on
a .tandalone basis.
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approach would be fully consistent with the u.s.

Governaent's position in teras of its position in trade

...tings, as well as serving the best interests of

consuaers, who would retain an ability to .xercise choice in

connection with terainal equipaent interconnected to the

public .witched network. 40

Finally, with reqard to the cpI_tion on how the

anticipated entry of local exchange carriers, in particular

the SOC., into the market for interstate, interexchanqe

services, will affect this matt.r, 41 MCl interprets the

commi.sion's tentative conclusion or proposal here to

di.allow their bundling of tran••i ••ion ••rvic.. and

equi~nt or Enhanced S.rvic.s so long as they r ...in

regulated as "dominant." MCl fully concurs becau.e,

otherwi.e, the entire legal and .conomic rationale for

allowing bundling -- the aba.nce of mark.t pow.r in any

aff.cted mark.t -- would be undermined, given SOC doainance

in ••••ntial market. related to the inter.tat.,

inter.xchange market, namely, the .xchange ace.ss .ark.t.

Thus, a shift by the Commi••ion from a prohibitory "all

carri.r" rule to one that would allow only non-dominant

40 One approach that the Ca.aission might also consid.r in
order to preserv. caoice among conauaers -- if it r.peals its rule
-- i. to allow oarriers to bundle equipllent, but alao to be
Pr.pared to require that, alternativ.ly, they VZ'ant cradits to any
conauaer equal to the value of any unwanted, bundled equi~nt .0
that con.Wlers would be in a position to purcha.e their equip..nt
of-choice.

41 NPRM at para. 90.
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carrier. to bundle would forecloae the LIe., including the

BOC., froa anqaqing in bundling until the ca.ai••ion i. able

to find and conclud. that th.y w.r. non-doainant. Th.

foreclo.ure of LBC. fro. bundling eligibility th.r.fore is

well-founded .nd rea.onabl. und.r the circu.at.nc•••

IV. PI'. lllUll

The ·other i ••ue.· rai.ed by the ca.-i••ion ••••nti.lly

involve ..tt.rs pertaining to individually negoti.ted

.qr....nt. betwe.n carri.r. and th.ir cu.to..r.. As the

co..i ••ion corr.ctly note., the.. i ••u•• ·will be l.rgely

.aoted" if th.s. agr....nt. no long.r are reduced to

contract-tariff. and filed with the Comai.sion. G And, a.

noted above, if the Co.-i••ion d.t.rain•• that non-doainant

carrier., .uch .s MCI, no long.r n.ed to reduo. th.ir

Special eu.toaer Arrang...nts to tariffs for filing with the

Comai••ion, MCI will cease doing so, satisfied th.t both its

int.r••t. and those of aff.ct.d custo..rs will be bett.r

.erved.

The prObl... that bave arisen in the contract-tariff

.rena largely involved controv.r.i•• betwe.n AT'T .nd its

cuato..rs. In their ••••no., th... involve the qu_tion of

whether, and under what circuastances, a carrier, operating

42 IIP_ at para. 92. Baaed on fir.t quart.r 1996 filing., Mel
project. that, if obliqed to do .0, it will file JIOre than 2,000 of
its Special eustoaer Arrangaaents during 1996.
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in a tariff anvironaent, can .edify long-t.ra ca.ait..nts

contractually ..de to it. cu.ta.ar••~

Although this is a serious and COIIPl.x i ••u., JlCI

believ.. it would largely di.appear if the ca.ai••ion were

to permit the detariffing of the.e individually negotiated

aqr....nt.. This is because carriers would be bound

contractually to the fruits of th.ir negotiations and could

not use th. tariffing process to r.nege on, or otherwi••

.edify, their ca.ait..nt. to tho.. who had relied upon

carri.r proai... in entering into the contract in the fir.t

in.tance.~ In this ..nn.r, thorny probl... that rais.

weighty equity con.iderations -- such as the "substantial

cau•• doctrine," which allows a carri.r to aodify aat.rially

negotiated coaait..nts by lat.r inconsi.tent tariff filing.

would not arise becaus. th.r. could be no tariff filing.

to int.rf.re with privately n.gotiated agr....nt.. In

.ffect, no "tariff. versus contracts" i.su•• would arise

becau•• contracting would be th••xclusive tran.actional

43 Thi. i • .ue and _veral r.lat.ed _tt.er. were bri.fed
ext.en.ively this pa.t y.ar by AT'T and IleI in In t;ha lattN' af U'T
CAgl. _yi-1OM t.p CADyaat-Tariff lip. 360, Contract Tariff
Tranaaittal Mo. 3076, CC Dock.t No. 95-146. The Ca.ai..ion aay
wish to take "jUdicial notic." of that r.cord for deci.ional
purpo.e. her.in.

~ Aa noted abov., the type of cuatOlMar. to whoa coatract
tariff. are appeali... do not need tae ba.ic prot.ect.iONl that
tariff. provide to con.UII8r.. They are fully capable of advancing
or protecting their intere.t. thrOUC)h the neqotiation. proce••
which, of cour.e, .t.ply i. not the ca.. with re.pect to ...11 or
aediua-sized custo..rs.
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"sua-tantial cause doctrine" would have no relevance or

application; and co...rcial contract principles would

prevail in all instances.

Accordingly, in view of the foregoing, the Ca.aission

should exercise its statutory authority under the new law to

allow non-doainant carriers not to tariff their individually

negotiated contract-tariffs.~

45 MCI' s eXPeriences in transactinq in this ..nner in the
years preceding court rulill9s that struck down "peraissive
detaritfiDCJ" served well to aAOW that both the concept and the
approach are viable. Siaply put, it wa. understood between Mel and
its cu.toaers that, in the event of any inconsistency between the
filed tariff and the contract, contract teraa prevailed -- a result
that is precisely the opposite of finily established law in the
tariffinq environment.

~ This could be achieved siaply by aJl8nding Section 61. 55 of
the co..ission'. Rule. to add a new subsection "(e)" e.sentially as
follows: "A nondoainant carrier shall have the option of filinq a
contract-tariff under this s.ction with the co..i.sion or
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QAJlCLP'%QJI

The Ca.ai••ion ahould take into aocount the above

c~nt. in addre••ing and deciding the i~rtant i ••ue.

raiaed in thi. proceeding•

• e.pecttully .ubaitted,
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