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National Cable Television Association Daniel L Brenner 1724 Massachusetts Avenue Northwes!
Vice President for Law & Wasnington. D.C. 20036-1969
Regulatory Policy 202 775-3664  Fax: 202 775-3603

April 15, 1996 ) ‘o

1 ; ‘.< f—’
Ms. Regina M. Keeney DOCKETF W S, <
Chief, Common Carrier Bureau LE Copy OR‘G[NAL e & o
Federal Communications Commission Y,
1919 M Street, NW - Room 500 %,

Washington, D.C. 20554

Dear Ms. Keeney:

This letter will memorialize recent discussions between Commission staff and
representatives of the National Cable Television Association ("NCTA") regarding efforts by
State commissions to impose the same interconnection and unbundling requirements on new
entrants and incumbent local exchange carriers ("LECs"). NCTA respectfully urges the
Commission to address this matter in its impending rulemaking to implement the competitive
checklist provisions of the Telecommunications Act of 1996 ("1996 Act").

The 1996 Act treats new entrants and incumbent LECs differently with respect to
interconnection and unbundling. Only an incumbent LEC is required to provide interconnection
“at any technically feasible point" within its network. Likewise, only an incumbent LEC must
provide unbundled access to its network elements. 47 U.S.C. §§ 251(c)(2), (3).

The distinction between incumbent LECs and new entrants is fundamental to the
structure of the 1996 Act's efforts to open the telecommunications marketplace to increased
competition. Unlike incumbent LECs, the new competitors will enjoy neither monopoly control
over essential facilities nor the market dominance that would give them the incentive and ability
to create substantial barriers to entry. Congress recognized that burdening competitive carriers
with unnecessary obligations would significantly reduce their incentives to deploy new facilities.
Such a policy would undermine rather than promote the development of a robust
telecommuncations infrastructure. See, e.g., S. Rep. 23, 104 Cong, 1st Sess. 19 (1995)
(explaining that Senate bill imposes interconnection and unbundling requirements only on local
exchange carriers possessing market power in the provision of telephone exchange service).

Unfortunately, a number of States are already attempting to establish a "one size fits all"
regulatory scheme that contravenes the 1996 Act. By imposing unnecessary burdens on new
entrants, such a scheme will serve only to deter the development of alternatives to incumbent
LECs.

Na. i Conies rec'd, [,_.__
Lis: ABCDE
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Just a little over two weeks ago, for instance, the Colorado Public Utilities Commission
("CoPUC") adopted new interconnection and unbundling rules.! In sharp contrast to the 1996
Act, the CoPUC imposes the same interconnection requirements on incumbents and new
entrants. The CoPUC's rules also establish a presumption that new entrants will be required to
comply with network unbundling requirements three years after certification, absent a specific
CoPUC determination to the contrary. In adopting these rules, the CoPUC specifically held that
the 1996 Act "does not specifically command that incumbents and new entrants be treated
differently under State regulanon and does not "expressly prohibit States from requiring new
entrants to unbundle."

Likewise, the Connecticut Department of Public Utility Control ("DPUC") has recently
opened a proceeding to examine, inter alia, "the need for -- and benefit (if any) of -- a minimum
investment threshold and/or minimum penetration lcvcl" as a precondition for imposing
unbundling and resale requirements on new entrants.’ Given the clear delineation between
incumbents and new entrants in the 1996 Act, there is no need or justification for embarking on
such an inquiry.

In its proposed rulemaking to implement the provisions of sections 251 and 252 of the
Communications Act, the Commission should make clear that the distinction between
incumbents and new entrants in the 1996 Act is binding on the States. The Commission has the
explicit authority to preclude State interconnection and unbundling requirements that are
inconsistent with the 1996 Act and that substantially prevent the implementation of the purposes
of that statute. See 47 U.S.C. § 251(d)(3). Requirements -- such as those adopted in Colorado
and suggested in Connecticut -- that would saddle new entrants with obligations intended for
incumbents would frustrate the growth of competition, in direct contradiction to the purposes of
the 1996 Act.*

to Interconpection and Unbundling (adopted Mar. 29, 1996)
7 Id. at 12, 20, 53.

’  DPUC Investigation into Participative Architecture Issues, Docket No. 94-10-04, Statement of the Scope of the
Proceeding (adopted Mar. 5, 1996), at 2 (emphasis added).

4 See. e.g.. HR. Rep. No. 458, 104th Cong., 2d Sess. 1 (1996) ("Conference Report”™) (purpose of the 1996 Act
is to "provide for ~ nro-cozapetitive, de-regulatory naticnal policy framework designed to accelerate rapidly
private sector deployment of advanced telecommunications and information technologies").
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Copies of the Colorado and Connecticut orders are attached for your reference. Thank
you for your consideration of these issues.

Sincerely,
DY
/,/ A=

Daniel Brenner

v
Enclosures

cc: A, Richard Metzger, Jr.
Lawrence Atlas
Richard Welch
James Schlichting
Robert Pepper
Elliot Maxwell
Joseph Farrell
Gregory Rosston
John Nakahata
Lauren Belvin
James Casserly
Daniel Gonzales



STATE OF CONNECTICUT

DEPARTMENT OF PUBLIC L'TiLiTY CONTROL

e Docket No. 94-10-04

DPUC INVESTIGATION INTO PARTICIPATIVE ARCHITECTURE ISSUES

STATEMENT OF SCOPE OF THE PROCEEDING

PROCEDURAL ORDER

Introduction

On July 1, 1994, Public Act 94-83, “An Act Implementing The Recommendations
Of The Telecommunications Task Force” (the Public'Act or Act) became Connecticut
law. Pursuant to that legislation, the Department of Public Utility Control (Department)
is charged with the responsibility of implementing the provisions of the Act in
accordance with the goals stated therein.

A primary objective of the Act is to provide to the Connecticut public the greatest
choice among telecommunications products, prices and providers through the
deveiopment of effective competition. Over the past twenty months, the Department
has conducted proceedings to ensure that competition develops in the state's
telecommunications markets and that the public consequently benefits from such
competition. This docket is an extension of the Department's efforts.

Scope of the Proceeding

Public Act 94-83 directs the Department to ensure that present and proposed
telecommunications infrastructures in Connecticut exhibit design and operational
attributes that encourage efficient and effective compaetition. Specifically, the Act
requires that the Department pursue policies that:

facilitate the efficient development and deployment of an advanced
telecommunications infrastructure, including open networks with maximum
interoperability and interconnectivity, and

encourage shared use of existing facilities and cooperative development

of new facilities where legally possibie, and technically and economically
feasible.

Conn. Gen. Stat. §§ 16-247 (a) (4) and 16-247 (a) (5).
From the outset of its implementation efforts, the Department has recognized
that “the telecommunications infrastructure will play a dominant role in the success or

failure of the develngment of effective competition in Connecticut's telecommunications
marketplace and will thus greatly determine the public benefit to be derived from Public

One Central Park Plaza ¢ New Britain. Connecticut 06051



Act 94-83.° Decision, Docket No. 94-07-01, The Vision for Connecticut's
Telecommunications Infrastructure, November 1, 1994, p. 33. In the Department's

view, the legislative intent of greater choice for consumers will result from the

- availability of greater capability of the telecommunications infrastructure. Id., 28.

According to the Department, such greater capability will best be achieved through
“broader participation in the construction and operation of a future infrastructure
composed of a ‘network of networks.” |d. Therefore, the Department has approached
its implementation efforts with “a commitment toward facilitating the development of
independent networks physically interconnected, functionally integrated and technicaily
interpositioned with those of the incumbent telephone companies.” d., p. 29.

To that end (and subsequent to Docket No. 94-07-01), the Department has
conducted a number of proceedings: Docket No. 94-07-04, DPUC Investigation into
the ngggtitivg Provision of Local Exchange Service in Connecticut; Docket No. 94-10-

Investigation into the Unbundling of The Southern New England Telephone
g_g__ggnys m Tg ggmmgmgpgns Ng_t\_n_q Docket No. 95-04-04, DPUC
- 1 18 - S; and Docket No. 95-06-17

of each of those proceedmgs the Department focused on ensurmg that policies and
rules applied to the infrastructure currently available to support competition (i.e.,

SNET's infrastructure) are consistent with Public Act 94-83. However, with the
exception of Docket No. 94-07-01, the Department has not addressed the scope and
scale of responsibilties to be applied to new entrants to Connecticut's
telecommunications markets in order that the Act's goals can and will be achieved.
This proceeding will provide the opportunity for full and fair examination of such issues.

Accordingly, the Department proposes to examine the following issues in this
proceeding:

« the need for — and benefit (if any) of - regulating all contributors to the participative
telecommunications infrastructure;

» the need for differentiation in regulation (e.g., CPCN processes) depending upon
the nature of the telecommunications service provided (e.q., local service vs.
underlying transport),

e the need for — and benefit (if any) of — a minimum investment threshold and/or
minimum penetration level to be subject to requirements generated by the goals
contained in Conn. Gen. Stat. §§ 16-247(a)(4) and 16-247(a)(5) (e.g., unbundling
and resale);

e the rights to — and costs for — use of any infrastructure made available in a
participative pool by a contributing provider;
the need for uniform cost allocation procedures;

e the operational need for — and economic value of — coordinating infrastructure
development in Connecticut by all contributing providers;

e the need for -- anu ber~fit (if any) of -- axtending uniform technical performance
standards currently associated with LEC networks to all contributing providers;



e the scope of governmental contribution in the participative infrastructure deemed
beneficial to maximizing the economic benefit to Connecticut in future infrastructure
development (e.g., the Department’s proposal in the November 1, 1994 Decision in
Docket No. 94-07-01 at pp. 4247).

The Department’'s primary interest in this proceeding is to ensure that, as the
future business interests of telecommunications firms, cable television operators and
assorted other information technology and entertainment enterprises converge, the
public remains a principal beneficiary of the strategic endeavors. The
telecommunications industry exhibits extreme fluidity in both its composition and its
strategic business interests. Accordingly, this proceeding will provide all of the
participants opportunity to examine the latest manifestation of competition and
participation in Connecticut's markets as well as to define rules of engagement for all
participants.

Procedural Order

In order to achieve that which the Department envisions from this Docket in the
most expeditious manner, it is necessary for the Department to estabiish a scope of
directed inquiry. Therefore, this docket will proceed as follows:

03-05-96 - Issuance of Statement of Scope of the Proceeding and Procedural Order
(this document)

03-29-96 -~ Submission of Position Papers (Position) *

04-19-96 — Submission of Comments (Comment)

05-06-96 — Submission of Reply Comments (Reply)

05-13-96 to 05/24/96 — Hearings (i

06-03-96 — Department Draft Decision

06-19-96 — Final Department Decision

NOTE: Interrogatories may be served by Parties and intervenors on other Parties and
Intervenors any time following receipt by the Department of the subject Party's or
intervenor's Position Paper, but no later than two weeks prior to the scheduied
beginning of hearings; all responses must be made no later than one week prior to the
scheduled beginning of hearings. On or before May 6, 1996, any participant may
submit pre-flled testimony or may notify the Department that it adopts its
Position Paper, Comments and Reply as its testimony. Rebuttal testimony shall
be filed on or before May 10, 1996.

As set forth above, this proceeding will be constructed upon an initial Position
Paper submitted by participants. The submission shall be no more than fifty (50) pages
in length (double spaced) (exhibits and attachments are not included in the page
limitation). The Position Paper should address the areas of inquiry detailed above, but
can and should addrass any additional issues deemed pertinent to this proceeding.



The Department requires, however, that the total submission remain within the
guidelines prescribed herein.

Comments shall be limited to no more than 25 pages (double spaced) and
should focus on the critical issues raised by the Position Papers submitted. Other
participants’ position on any specific issue should be referenced by sponsor's name
and the location within a submission (e.g., SNET Position at p. 26). Use the
appropriate reference term provided above (Pasition, Comment, Reply, etc.) for all
citations. Include citation references in the body of the text for easier reference.

Reply Comments shall be limited to no more than 25 pages {(double spaced) and
follow the same issue orientation and citation references as described for the Comment
Stage. (The Comment Stage will allow participants to address the Position Papers
submitted by others; the Reply Stage will aliow participants to reply to the Comments.)

The Department has set forth above the page limitation for each submission.
While the Department desires the broadest set of viewpoints, presented in a thorough
fashion, the Department also deems it important to focus attention on essential issues
and to move forward expeditiously. The Department also has set forth what it views as
a reasonable time schedule that will allow the Department and the participants to move
expeditiously toward full implementation of Public Act 94-83. Requests for schedule
extensions will thus not be viewed favorably by the Department.

An original and 12 copies of all submissions shall be filed with the Department
no later than the dates indicated above. An electronically formatted copy shall aiso be
provided to the Department. The Department prefers that the electronically formatted
copy be in Microsoft Word for Windows 6.x format, but Microsoft Word for Windows 2.x
or Word Perfect S.x or 6.x formats will be acceptable alternatives. Each participant is
responsible for distributing copies of its submissions to all Parties, Intervenors, and “To
Be Served” on the service list.

Dated at New Britain, Connecticut this 5th day of March, 1996.

Department of Public Utility Control

5=y

Robert J. Murphy
Executive Secretary
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I. M _THE_CONMIRAION:
A. Provedural Eistory

1. This matter comes befoxe the Cosmission to comsider
adoption of rules nhting to intercomnectiom’ and unbundling’ of
the networks of regulated telecommunications providers. As
discussed barein, we adopt the rules appended to this decision as
Attachment A iz accordance with the legislative directives set
forth in § 40-185-503{2) (b) {I), C.R.§.

2. We initiated the present proceeding by issuing a
Notice of Proposed Rulemmking on November 29, 1995, See Decision
Wo. €95-1173. Additiommlly, we issued a3 Supplemental Notioce of
Proposed Rulemaking in this docket on December 22, 1995. See
Decision No. (95-1302. As explained in those decisions, the

' As defined in the rules attached to this decisiomn, "Intercosmection® is

the procsss of prov % CoARect liak between the astwost®s Of coEpeting
talecommmicaticns #ﬁn for ’u!po— of copleting looal oalls
oxigiosting on the netwock of one provider amd terminating an the metwork of

snothar providex.

! *tnbundling®, as defined in the adepted xules, is the disspgrwgation of
facilitiss and functiess iswo mltiple nsetwork products or sexviess, emahbling
chose fasilities and funetions to he affezed separstely tO othar teleCURMNNLcA-
tions providexs in 3 menner that allows thoss providers to uriliss such elamenes
in the provimion of their own mysvices.

2
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genaral istemt of this proceeding is to comply with the provisions
of the Mly anacted House Bill 1335 ("BB 1335"), §§ 40-15-501
et sog., C.R.ES. The Gemerel Assembly adopted EB 1335 in the 1995
legislative session, determining that competition in the markat for
basic local exchange service is in the public iantezest. See
§ 40-15-101, C.R.S. Consistent with that determination, HB 1335
directs the Commiasion to emcouruge competition in the basic lacal
axchange market by adoption and implemsntation of appropriate
regulatory mechanisss to replace the axXisting regulatory framework.
HR 1335 further mandataes that the Commission adopt rules implement-
ing cost-based, zpon-discriminatory, amd umbundled methods of
pricing for carrier iotercommection to essential facilities or
functions. See § 40-15-503(2) {(b) (I), C.R.S8,

3. In §§ 40-15-503 and 504 che LegiSlature sstablished a
Working Group comprised of providers and consumers of telecowsmuni-
cationg wservicea, represantatives from the Governor's »otfie-,
Cosmisesion Staff, Legislative gtaff, and other interested parsons.
The Working Group was directed to recommend proposed rules for
consideration by the Cosmission in thisg docket as well as in
related procesdings. On November 30 and Decawbar 20, 1995, the
Working Group submitted its reports to the Cosmigsion. In addition
to considering the writtem and orsl comments submitted in this
case, we have taken administrative notice of the reports filed
by the Working Group. ‘Those reports have been filed in Dockat

No. 95M-560T, the repository docket zegurding implementation of
133s. '
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4. Commission Staff conducted 2 numbar of public outreach
asetings throughout the otate in September and October 13995 to
solicit public comment regarding local telephone service. A report
summazrizing public comment as a result of those meetings has alsc
been submitted in Docket No. 95M-560T. We take administrative
notice of that report for puzrposes of the present proceeding.

§. In accordance with oﬂﬂ noticep of proposed rulemaking,
we conducted hearings in this matter on Pebruary 2 and 8§, 1996. A
number of parties submitted writtem and oral comments regarding
proposed intercomnect ion and unbundling rules, including: ATeT
Communications of the Mountain States, Ipc. {"ATET®); AT&T Wireless
Bervicea; Colorado Independent Telephone Assccistion (*CITA®); the
Compatitive Telecommmications Associaticn (*Comptel®): ICU Access
Services, Inc., and Teleport Detiver Ltd. (*ICG®); MCI Telacommmni -
cations Corporation ("MCl"); MFR Intelsnst of Colorado, Inc.
(*rF87) ; the Colozado 0ffice of Coosumar Coungel ("0CC"); Staff of
the Commission ("Staff"): TCI Comsunicaticas, Imc,, Teleport

Communications Group Inec., uunwbn Telecommunications Venture, and

c
[ 2 "
springs, Coloxmdo Ny , ks , 1a Oumtm, lamsr, Puablo, Orumd Jusctiom.
mmtrose, Cortan, AMamgsa, Poxt Ceollins, Dmmwer, and POt Morgas.
Participants repressnted s diverse crosa-saction of the publi v
As stated im the reposzt,
A ove .gisi!i!nfﬂlﬂ»a
of vhethex coagetition in the looal telmpheme maxket is
realistic expectation, how long will it cake ition to runch less
deusely-populated sxeas of the state, and how will the FOC menage the
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Sprint Cosmunications Company L.P, ("TCI et al."); and U § WEST
Comsmunications, Inc. (*UBwC").

B. Comsensus and "Substantial Defersacs®

1. Subsections 40-15-503(1) and (2)(a), C.R.8., require
that we accord "substantial deference” to the proposals submitted
by the Working Group with respect to issues on which the Working
Group has reached consensus an or before January 1, 1996, The
statute does not define *substantial deference.® In this case,
while mambers of the Working Group disagreed upon many of ipsuss
relating to interconnection and unbundling, ncvertheless consensus
wasg reached upon a number of the proposed rules. mlll."!ll.lt
develop apd apply our understandisg of ths cterm “subgtuntial
deference.” To do so, ve have examined the concept within the
context of the public policies articulated by the Genaral Aosembly,
as well as in the context o:_tha Commission’'s constitutional and
statutory authorities and responsibilities.

2. In implementing our understanding cf ‘“substantial
dsference,” we take the following into consideratica:* our
ovararching obligation to protect t:ha public interest, even as we
shepherd the transition into a fully competitive talecommnications
markatplace; the consisteancy of the proposed consensus rules with
all provisions of § 40-15-501 et seq., C.R.8.. and other applicable
statutes; the consistency of the proposed comsensus rule with
axigting Commission rules; the ability of the public azd of

¢ mis listieg is mot a definitive statement of the comsiderations relied
uwpon by tha Commission.

5
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regulated entities to undarstand the proposed Consensus rule and
the processes described therein; the ability of the Commission to
enforce the proposed cousensus rule; the ability of the proposed
consansus rule to acCowmplish or to agsist in the transition to a
fully competitive tslecommnications envizonment while agsuring the
availability of basic service at just, reascmable, avd affordable
rates to all pecple of Colorado; and the fairness of the proposed
consensus rule to all telecampunications service providers, exist. -
izg and prospective.

3. We are of the opinion that we msy make changas to a
proposed consensus rule where, aftar full comgideration of the
record and the factors outlined above, we deem it n.ecnuary.
Because the General Assesbly has regquired us to attach signiticant
weight t0 the opinions of the Working Group, where we rejected a

consensus rule the rationale supporting our decision is cleaxly
articulatexd.

C. 7The Telecommumiustioms Act of 199¢

1. After we issued the notices of proposed rulesaking,
but before conclusion of the hearings ia this docket, Congress
enacted the Telecommunications Act of 1996 ("Act'). Public Law
No. 104-104, 110 Stat. 56 (1996) (to be codified at 47 U.B.C.
§ 151, et seq.). Frapidant Clinton sigmed the Act on Pebruary 8,
1996. Notably, the Act mandates competition in the local exchange
market. See § 253 (no state or local statute or yegulation may
prohibit the ubility of any emtity to provide any interstate or
intrastate telecommunications service). The Act also sets forth
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numerous provisions relating to intercomnection and unbundling.
¥or ecample, § 251 (a) sets forth the duty of telecommunications
carriexs to intercomnect with the facilities and equipment of othar
providers. Subsection 251(c) (3] compels incumbuut local exchange

carriexrs (°"LEC®):

cairies ‘fox the provisios Of * telecommiaications

sexrvice, nomdigorimimgtory access to network elemancs

oo an nnb\uﬂlul bagis at any techuically feasible point

Teastubis, sn moodiscrinioatorys . o T

2, The parties to this case have argusd that, in many
instances, the Act comstrains our authority to adopt scme of the
proposed rules. We address those argumeants in the discussion
relating to specific proposals. At this point, we simply commant
upan the overull effect of the Act upon our decision. We note that
virtually every party to this proceeding filed axtemnsive coment
regarding the Aot and how its provisioms influsnce the detarmina-
tions to be made in this proceeding. Tha two rounds of post-
hsaring comment provided for in this docket largely addressed the
Act’s intercomnaction and unbundling requirements. Therefore, the
parties have had sufficient opportunity to commsnt upom the rela-
tionship of the Act to the intercomnection and unbundling rules
under considsration here, and it is appropriate for us to comsider
the Act in ruling upon the various proposals harein.

3, In genarsl, we cvbserve that, in adopting the rules set
forth in Attachment A, we have attempted to adopt rules which are
consigtent with the requirements of HB 1335 and tha notices of
propoged rulewmking issued herein, while aveiding inconsistency
with the Act. In tkrt gpirit, we have eaxefully considered arzgu-

7
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mants that various rules progosed Dy same of the commenters in
specific reliance upon the Act exceed the scope of the notices of
propeasd rulemmking. We disagree wit: those arguments with respect
to the rules set forth in Attachment A. The Act is gcmerxally con-
sistent with the intent of HB 1335 and the notices which initiated
thisg docket. Therefore, even though the Act was passed after the
issuance of the notices of proposed rulemmking, we are able to
approve rules which are both within the scope of the notices and
consistent with the Act.

4. The suggestion wag made (e.g., by USWC)} that the
rules adopted haere should be as narrow as possible inagmuch as the
Federal Commnications Commission ("PCC") will ba promulgating
Tules to implemsnt the Act. See § 251{d) {(within 6 months of
snactment of the Act, FCC must establish requlatioms implementing
intercomnection and unbundling requirements). We dipagree with
that suggestiom for various reasons.

5. Pirst, we believe that the rules approved here are
cangistant with the Act for tha reasons discussed infra. Second,
HR 1335 requires us to izplement interconnecticn and unbundling
standards by July 1, 1996. See § 40-15-503, C.R.8. Tharefore, we
cannot defer action on interconnection and uanbundling rules in
anticipation of forthcoming FCC regulations. PFinally, we note that
tha States retain extensive authority to implement the Act's
reQquirements. See § 281(d) (3) (in prescribing and enfoxrcing zules,
the FCC shall not hroclude the enforcement of State regula-tions
which are congistent with § 251 and which do not substan-tially

prevant implesantation of the Act); § 253(b) (nothing in § 253
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shall affect the ability of a Stkte to impose, on a cowpati-tively
neutral basis, requirements nacassary to preserve and advance
universal service, protect tha public safety and welfare, easurs
the continued quality of telecommmunications sexrvices, and safequard
the rights of consumers); § 261(b) (nothing in Act shall be
construad to prohibit amy State commission from enforcing regu-
lations prescribed prior to the date of the Act, or frue prescrib-
ing regulations atter such d;te of enactment, if such regulations
ara not incaonsistent with the Act). We conclude that the provi-
sions set forth in Attachment A are conmistent with the Act, and
that noc need exists to await PCC action bafore adoption of the

rulesa.

3. ARFLISAAILIZI QU MRS

Rule 1 atates that the rules are applicable to all providers
who offer telecammunications exchange service within the Me. In
conjunetion with Rules 2.24 and 2.25 (definicions of *telecomsni-
cations exchange service® and "talecommunications provider®), this
rule clarifies that tha regulationa are, intended to apply to all
providers of local exchinge ssrvice. |

ITI. DEVINIIZIONE

1. As discussed Jjaofra, substantial daisagreemant exists
betwesn the parties regarding substantive requirements which use
terms defined in Rule 2. However, with respect to the definitions
theoselves, most of the provisioms comtained in Rule 2 were con-

sensus rules, or, at least, little dispute existed with respect to
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these termn. We discues here ths raticnale for same of the defini-
tions which were not included 1n the notices of preposed rulemakiag
or for which some controversy existed amang conmenting parties.

2. 8ome of the new definitiong (Ji.e., terms which were not
included in the notices of proposed rulemaking) in Attachment A are
based upon the Act. These include the terms "incumbent telacosem-
nications provider®, "ngtwork elament®, and "rursl telecomsunica-
tions providar.*

3. Rule 2.10 defines "incumbent talecommunications providezr*®
in a manner congisteat with gubsectiom 251(h) (1) of the Act. In
addition, the provigions in Rule 2.10 which describe tha circum-
stances in which a new ealLruat may be considered to be u.inm:
provider are generally congistent with subsaction 251(h) (2).° The
provigsion in Rule 2.10 that a new santrant will be considered to be
an incumbent after three years from the date of certification,
abgeat ospecific action by tl;e Commispion, is based upom our judg-
ment that thies is an mﬂatc requirement for new entrants.
Rule 2.10, in comjunction with other zules, will result in
asymmatric treatmsnt of incumbents as compared to new entrants.
Notably, even before passage of the Act we recaeived cosment as to
whether incumbents should be treated differently than new entrants.
We address this issue infru.

4. WwWith respect to ths definitiom for "petwork element”,
Rule 2.13 iy identical to the definition set forth in § 3(a) (45) of

I Tais zule wae ) by Staff aad the OCC. We note that the three
factore whigh would ve in & nav emtrant being treated liks an incumbent aze,
in Rule 2.10, stated iv tha diljmciyp.

10
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the Act (to be codified at 47 U.8.C. 153(a) {45)). We find this to
be appropriate.

5. *Rural telecommunications provider®, Rule 2.17, iw based
upon the provisions of the Act, § 3(a) (47) (to be codified ac
47 U.8.C. 183(a)(47)), as well as the provisions sat faorth at
subsection 40-15-503(2)(d), C.R.8. In conjunction with Rule 9,
rural telscommunicatioms providers will be cxempt from many of the
intercomnection and unbundling requiremants established here,
absent further action by the Commission.

. We note that Rule 2 does not incorporate dafinitious for
*loop concentration®, "loop distribution®, and *loop feader.® Some
of the partiaes (e.g., ATET and MCI]) proposed to define these terms
in the rules as part of their position that the loop should be
unbundled into a mmber of compoaents. In Rule 6.2, we list those
elaments which must be unbundled. Rule 6.2 does not adopt the
position of new entrauts' regarding loop umbundling. Therefore,
these definitions are unnecasssary. See discussion regarding
Rule 6.

7. As noted above, § 40-15-503(2)(b) mandates that the
Cosmission adopt intercomnaction and umbundling rules relating to
‘eggential facilities." The partios disagreed with raspect to the
dafinition of this term. USWC argued that an "essaential facility*
is a featurs, functiom or capebility that cempetitors ocamoot
practically duplicata or obtain fyom an alternative sourcs, and to

¢ 12 sy instsmoes, the positicms m.ummu.l

maTESt 5 Cmpetition Cith Lommbest TRCe (o 0 ATer, Couprar, ToW, W2,

We, and TCI ot al.) vare virtually idsnticsl with toﬂvutthxuhl

This decision, iz discussing sams of the positicas these puxztiss, vefers to
thess parties as °nev sutramts.”

11
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which reascoable access is necessary to engble cowpetition.” 1In
contrast, parties such as ATET and MCY suggested that no definition
of "egmential facilities® is necessary. According to that comgsent,
the Act does not limit competitor access to unbundled network
elements to "empential facilities" only. ATET and MCI recosmended
that, if the Comnigsion adopts a definition of the term, it should
be sufficiently broad to include all network elemmants which the PCC
may regquire to be unbundled.

8. Our adopted rule d&ufines “essentia)l Efacilitiea or
functions®* as those network .élm:u which are reguired to be.
unbundled. As indicated in the argumemnts for or against a
particular definition of the term, the liguticm; of the
definition is related to the unbundling requirements themselves.
As such, our definition, in conjunction with Rule 6, which liats
the network elements which muat be unbundled, dizectly resolves the
diepute. In additiom, the definition of ’essential facilities® is
potantially related to imputation requirements for incumbent local

exchange providers. We address those requirements in Rule 7.6 See
discusgion infra.

Iv. INIRCONECEIN--NES 1

1. As defined in the rules, intercemnection is the process of
providing a comnecting link between the networks of coxpeting
telecommunications providers for the purpose of completing local
calls originating on the network of one provider and termimating on

7 Comaistent with this conospt of sssentiality, OBNC’s usinmdling rule would
limie the netverk slemants required to be .

12
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the network of another provider. Simply put, intercomnectioca
eoables the customers of one pruvider to call customers of another
provider. Rule 3 in Attachment A sets forth our approved require-
ments relating to Mt“cmﬁctim.

2. There was substantial disagreemeunt between the parties
regarding certain issues associated with intercomnectiom, includ-
ing: (1) should the same inteurconnection requirements apply to
incumbents and new entrants alike, or should more stringent
requirements be applied o incumbents; (2) at what points should
interconnection be campelled; '(3) what collocation arrangesents
should be mandated; (4) what rates, terms, and conditions should

apply for intercomnsction? We discuss themse issues hare.

A. Agplicabllity of Bmle 3

1. AMopted Rule 3.1 provides that, "All telacorsmunica-
tions provicdaers shall intercomnect directly or indirectly with the
facilities and eguipment of other telecommmications providers®
(smphasis added). In addition. Rule 3.4 Airects that s telecossm-
nications provider genarally (i.e., the rule does not distiaguish
between incusbents and new entrants) shall allow for physical or
virtual collocation of eguipment necessary for interconnection at
that provider’s pramises. Some of tha parties objected to rules
which apply identical imtercaommection requirsmsnts to new entrants
and ipcumbent LECS.

2. Parties such as ATST, NCI, and MPFS argusd that the AGt
imposes different interconnaction astandards upon incumbent LECs as
compared to DAV eatrants. Specifically, these parties suggested,

i3
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while the Act requires all providars to interconnect with the
facilities of other telecammmunications providers (5§ 252(a) (1)),
only incumbent LECs are campelled to provide interconnection at any
technically feasible point (¥ 251(c)(3)}). These parties also
pointed ocut that the Act, § 251(c) (2)(6), imposes collocation
obligations upom incumbents only. According to these parties,
Congress acknowledged the manopoly position of the incumbents and
the significant market and cost hurdles that new entrants would
encounter in campeting with incumbent LECe. Thug, it wes sug-
gested, imposition of i;hntiul intercomnection responsibilities
upon incumbents and new entrants is directly iscomgistemt with the
Act. ‘

3. Btaff, the OCC, USWC, and CITA disputed these argu-
mants. These purties suggested that adoption of idantical inter-
comnection obligations for all providers will foster competition,
These parties also submitted that uniform requirsaments are con-
sistent with the c_iuion'q duty to adopt non-discrimimatory
interconnection rules. We qm with these positions.

4. First, ipterconnection by all providers is necessary
to snuable end-ugers of opa telecamwmnications provider to camplete
calls to customers of other providers. The obligatiom=ty inter-
comnect on the part of all providers will advance the goal of
promoting competition in the local exchange market. The reacoxd
does not indicste that impositian of identical imterconnsction
requizements will harm the ability of new entrants to compete with
incumbents. Sinoe, under the Act, even new entrants must inter-
connect with other providers, there should be good reason to adopt

14



SENL BY: 4-1o-9b . 19:2/ +IC] BelHESDA 1ECH o=~ MintzLevin.#L3d/41
N B1- 4-10-M0 1V AN 1Ll URNIKALS 20083412 ;218777

lesser intarconnection standards for new providers. No compelling
reascn wvas affered in this proceeding.

5. As for the preemptive effect’ of the Act on our rules,
we disagree with the argumants by the new emtrants. Federal law
my be found t¢ preespt incomsistent State actiom, generally, in
three ways: (1) Congress smy express its intent to preempt State
law; (2) preemption may be inferred from a pervasive scheme of
federal regulation such that preclusion of State laws on the
subject will be assumed; amd (3) a State lav aay be presmpted
because it comflicts with a fedaral lav. Grand Junction v. Dte
mter Comgervancy District, 900 P.2d 81 (Colo. 1995), Rammer
Advertiging, Inc. v. People, 868 P.3d 1077 (Colo. 1994). See alsc
Cippollome v. Liggett Croup, Inc., 112 S.Ct. 2608 {1990). Nome of
these circusgtances exist here. .

6. We note that, while the Act enumerates _;!iocinct
requirements for new qtuniu and incumbents, tha Act does not
specifically cosmand that imcumbents and new entrants be treated
differently undar State regulation. Moreover, the Act’s preserva-
tion of aignificant State prexogative in isplemsatation of its
parposes (paragraph E.3) indicates that Comgress has not intended
to presmpt State regulation simply bacause that zegulation is
different. We conclude that our intercommection rule, which treats
all providers the same, does not conflict with the purposes of tha
Act, and, therefore, is not preempted.
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3. Poiats of Iatercemmection

1. Rule 3.3 declares that telecommnications providers
sball allow iotercommectiom, *. . .xt any technically feasible
point withig the provider’s network. . . .* The rule is consiscent
with the directives within § 251(c) (32) of the Act. Same of tha
parties (e.g., AT&T, MCI, USNHC] suggested that the rule should
spacify the permissible points for intercomnection as being: a
point inside the originating provider’s central office; a point
outpide the originating provider’'s cantral office that wsuch
provider controls; a point outside the terminating LRC’s central
office; or, at any point agreed to between the intercommecting
providers. As grounds for their recommendation, these paxties
cbserved that the FCC will conduct a rulemaking proceeding to
determine the points at which it is "techaically feasible® to
provide intercomnecrion. Pemding that determination, these parties
propcsed that the rules specify the points listed above.

2. Our decision to direct simply that interconnection
ocour at any "technically feasible point®' is bssed upon the
suggestion of Staff and the OCC. As noted in their comments, the
adopted rule is consisteat with present federal law (i.e., the
Act). Specifying or restricting the passible points of intercom-
nection as suggested in same of the cooments may prove to be too
restrictive in the future. Therefore, we acoept the recosmendation
by Staff and the OCC to adopt a standaxd which is congistent with
the Act at this time,

16
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3. USNC and CITA ilso recommended that the latercumpec-
tion rules be limited to trunkside interconnection® only. That is,
USWC and CITA gtrongly opposed the suggestion that the rule allow
for lineside, as well as trunkside, intercommaction’. According
to USWC and CITA: Trunkside interconnection relates to the
interconmection of provider-switched networks, and parmits the
mutual exchange of calls. Lineside intercommaction, on the other
hand, relates to the connection of dedicated end-user loops to the
lineside of a switch, and is essemtially am unbundling iassue.
Lineside intarconnecticn has nothing te 40 with the interconnection
of switched networks, or the exchange of local calls between
ostworks. Tharefore, since tyugkside and lineeide intercomnection
are fundamentally different, trunkside interconnaction only should
be addressed in the intercomnection rule; linaside intercommection
should be addressad in the unbundling regulatiom. )

4. Wa understand UBW's and CITA’s objection (to
inclusion of lineside intercoamection in the rule) to be pramised
upon two argumants: (1) the services imvolved in lineside inter-
camngction (e.g., unbundled switching porta, loopless exchange
service) are not esgeutial elemants which should be unbundled; and
(3) there is no market demmnd £or the services which could be
provided with lineside intarcomnectionm.

5. All other parties opposed the position of USWC and
CITA. These parties commented that the USWC/CITA position is

ida iuntercommectium u‘n!nu to the ocommection batween avitches
thronugh trunks.

* Lineside intercommectics gemarally refers to the comomotion betwesn a
switen sxd a logp.

17
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overly restrictive. According to this comment, competing LECs will
require both trunkside and lineside intercomnection. For example,
in the event a compatitor decides to build its own loop, it may
need interconnection on the lineside only. This would enable a
provider to connect end-users to their network. A potential effect
of the USWC/CITA positieom, according to the parties, is that com-
petitors may be required to replicate existing natwork infrastzuc-
ture. These results, it was assezrted, will impair competition in
the local sxchange market.

6. Since we agres with those parties opposing the
USWC/CITA positiom, the intercommection rule is not limited to
trunkaide intercommection. We comclude that :ojocaio'n of the
UBWC/CITA argumants is comsistent with the intent of HB 1335 as
wall as the Act.

C. Collooatios

1. Tha notices which initiated this proceeding
essentially proposed that aonly wvirtual collocation be required.
Physical collocation was to be permitted by mutual agreement
ounly. However, the Act mandates that iocumbent LECs provide,
*. . . .physical collocation of equipment necessary for
intercounection or access to unbundled network aelements. . . .°
See § 251(c) (6). Although the Act compels incumbent LECS to offer
physical colloeaticn, USWC, nwverthsless, asserted that it should
not be forced to 'providn the servica, USWC argued that the

18
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