invalidate the use of “access codes” for dial-a-porn where the government could not
demonstrate the feasibility of such measures or that they were the least restrictive
means of control. Carlin Communications, Inc. v. FCC, 787 F.2d 846, 855-857 (2d
Cir. 1986) (“Carlin II'); see also Fabulous Assocs., 896 F.2d at 784.

Only after years of litigation did the courts finally approve narrow
rules for regulating dial-a-porn services so long as the government could prove that
the regulations imposed “no restraint of any kind on adults who seek access,” Dial
Info. Servs. Corp. of New York v. Thornburgh. 938 F.2d 1535, 1543 (2d Cir. 1991),
cert. denied, 502 U.S. 1072 (1992), and that “[r]eceipt of uttered expression is
provided immediately upon request.” Information Providers’ Coalition for Defense of
the First Amendment v. FCC, 928 F.2d at 878. 97/

The differences between cable television and free over the air

broadcasting generally have led courts to reject the Pacifica standard in the cable

97/ The government in Playboy Entertainment Group, Inc. has attempted to
equate Section 505 with the blocking rules that apply to dial-a-porn providers. But
the respective provisions are not comparable. Under dial-a-porn rules, sexually
oriented telephone messages may be freely provided to adults so long as (1) the
customer pays for the call in advance by credit card, or (2) the customer uses an
authorized access code, or (3) the service provider uses scrambling technology. 47
C.F.R. § 64.201. Under the FCC’s rules, there is no requirement that adult services
be blocked in advance unless the telephone company provides billing services.
Information Prouviders’ Coalition, 928 F.2d at 877 (“if the billing and collection
services are not provided by the carrier, reverse blocking is not triggered”).
Moreover, determination of which services come within the rules is not a
governmental decision. Id.; Dial Info. Servs Corp., 938 F.2d at 1543-44.
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television context. 98/ In this proceeding a similar conclusion is constitutionally
compelled not just because of the differing nature of the cable television medium,
but because the Commission is now seeking to regulate more protected speech than
it previously did.

For example, the FCC historically has defended broadcast indecency
rules on the theory that adult access to “indecent” programs (however they might be
defined) would not be restricted. The government defended its decision to move
broadcast programming back to a late night “safe harbor” because, the FCC noted,
“adults can obtain indecent material through cable television, wireless cable, home
satellite dishes, or satellite master antenna television systems (SMATV) and . . .
DBS.” 99/ Now, however, the government is proposing to further restrict adult
access to such programming by subjecting specified networks to safe harbor
requirements. Such restrictions on adult speech compel the FCC to further narrow

the scope of Section 505.

98/ Cruz v. Ferre, 755 F.2d 1415 (11th Cir. 1985); Daniels Cablevision, Inc. v.
United States, 835 F. Supp. 1 (D.D.C. 1993), appeal pending sub nom. Time Warner
Entertainment Co. v. FCC, No. 93-5349 (D.C. Cir.); Community Television of Utah,
Inc. v. Wilkinson, 611 F. Supp. 1099 (D.C. Utah 1985), affd sub nom. Jones v.
Wilkinson, 800 F.2d 989 (10th Cir. 1986), affd mem. 480 U.S. 926 (1987);
Community Television, Inc. v. Roy City, 555 F. Supp. 1164 (D. Utah 1982); Home
Box Office, Inc. v. Wilkinson, 531 F. Supp. 987 (DD. Utah 1982).

99/  Enforcement of Prohibitions Against Broadcast Indecency in 18 U.S.C. § 1464,
5 FCC Red. at 5308.
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The Commission has agreed that different media should have different
standards, and has acknowledged that indecency in the cable context should be
“narrower” than in other settings. But the statements have been used more as
incantations than as a rule of law. In the rulemaking proceedings on leased access
channels, for example, the Commission asserted that its definition would be
“suitably tailored to include reference to the cable medium” and that the standard’s
application in this context is “narrow.” Implementation of Section 10 of the Cable
Consumer Protection and Competition Act of 1992, 8 FCC Rcd. at 999 (previous laws
“stand in stark contrast to the narrow definition we have proposed and shall adopt
today”); id. at 1003 (generic definition of indecency differs from that applicable to
cable “insofar as we have tailored the definition to the particular medium
involved”); id. at 1004 (“our generic definition has been adjusted . . . [and] should
be based on the average ‘cable subscriber™).

For all of that rhetoric, the government now suggests in litigation that
in seeking to understand how to comply with Section 505, “official FCC documents
that cable operators may consult to obtain guidance” are the “published broadcast

indecency decisions.” 100/ It would be appropriate for the Commission to here

100/ Answer to Interrogatory No. 6, supra note 42 (emphasis added). See also
Answer to Interrogatory No. 10 (“the FCC has provided a definition of what it
considers indecent programming . . . and has issued published indecency decisions
In particular contexts”).
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clarify that the lax and amorphous broadcast indecency standard does not fit the

cable context, as it claimed it would do in the leased access proceeding.

B. The Commission Should Restrict the Definition of “Indecency”
in This Context to Restrict Only “Obscenity”

The Commission should narrow the definition of indecency as it relates
to cable television to encompass only obscenity. Although the FCC rejected
suggestions to use the Miller test to define indecency for the cable medium in the
1993 leased access rulemaking proceedings, it did so only because it believed at the
time that statutory terms had “to be separate and distinct as to their meaning and
application.” Implementation of Section 10 of the Cable Consumer Protection and
Competition Act of 1992, 8 FCC Red. at 2640. But the Commission appears to be
rethinking its previous approach to statutory interpretation. See Implementation of
Cable Act Reform Prouvisions of the Telecommunications Act of 1996, FCC 96-154 at
99 110-111 (“nudity” means only “nudity that 1s obscene or indecent”); Notice at
19 6, 9 (statutory terms “sexually explicit adult programming or other
programming that is indecent” have a single meaning). If so, it should use this
newly articulated authority to drastically narrow the definition of indecency in the

cable television context. 101/

101/ Playboy notes that there are limits to an agency’s ability to rewrite statutes
that are facially invalid. See, e.g., Erznoznik, 422 U.S. at 216 (“the possibility of a
limiting construction appears remote”); HBO, Inc. v. Wilkinson, 531 F. Supp. at 998
(“To reduce [the law’s] terms to those outlined in the Miller opinion would be to
limit them right out of existence.”). To the extent this is true, the Commission is

[Footnote continued]
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There is substantial precedent to support limiting the scope of
indecency law to conform to the constitutional standard governing obscenity. As the
District Court concluded in HBO. Inc. v. Wilkinson. 531 F. Supp. at 994-995, “Miller
establishes the analytical boundary of permissible state involvement in the decision
by HBO and others to offer, and the decision by subscribers to receive, particular
cable TV programming.” See also Community Television of Utah, Inc. v. Wilkinson,
611 F. Supp. at 1108-09; Community Television of Utah, Inc. v. Roy City, 555
F. Supp. at 1169-70. Where such constitutional constraints exist, the Supreme
Court has often limited federal statutes to covering only material that falls under
the Miller obscenity test -- even when such statutes are written in the disjunctive.

For example, in Manual Enterprises, Inc. v. Day, 370 U.S. 478, 482-486
(1962), the Supreme Court held that 18 U.S.C. § 1461, which declared as
“nonmailable matter” every “obscene, lewd. lascivious, indecent, filthy or vile
article,” could only be applied to ban “obscene” materials. 102/ See also Hamling v.
United States, 418 U.S. 87, 112-114 (1974) (statute prohibiting the mailing of

material that is “obscene. lewd, lascivious, indecent, filthy or vile” construed to

[Footnote continued]

caught between having to implement an overbroad law or taking a legal risk in an
effort to reform it.

102/ Compare the language of the mail statute, the scope of which was limited in
Manuel Enterprises, with 18 U.S.C. § 1464, the broadcast indecency statute, which
prohibits the transmission of “any obscene, indecent, or profane language by means
of radio communication.”
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apply only to obscenity as defined in Miller); United States v. 12,200-Ft. Reels of
Film, 413 U.S. 123, 130 n.7 (1973). The Court in Manuel Enterprises upheld an
injunction barring enforcement of the mail statute against magazines “consist[ing]
largely of photographs of nude, or near nude, male models,” because it declined “to
attribute to Congress any such quixotic and deadening purpose” as to bar from the
mails any material “which stimulates impure desires relating to sex.” 370 U.S. at
480, 487. After discussing the discredited Hicklin doctrine, the Court held that the
law could only be applied to obscene materials. Id. at 487-488. Consistent with this
reasoning, the Second Circuit held that the term “indecent” as it relates to
telephone services can only be constitutionally applied to “obscene” speech. 103/
Although Manuel Enterprises and Hamling were brought to the Court’s
attention in Pacifica, it nevertheless held that the broadcast indecency statute
should be read more broadly because “the Commission has long interpreted § 1464
as encompassing more than the obscene.” 438 1.S. at 741 The Court said that

“while a nudist magazine may be within the protection of the First Amendment . . .

103/ See Carlin Communications Inc. v. FCC, 837 F.2d 546, 555, 558-561 (2d Cir.),
cert. denied, 488 U.S. 924 (1988) (“Carlin IIT’). After Carlin III, the Supreme Court
in Sable Communications held that obscenity could be banned from telephone
services, but that “indecent” communications are protected by the First Amendment
and could not be banned. Subsequent decisions, as noted above, have upheld very
narrow regulations in this area. But the courts have not been called upon to
redefine what constitutes “indecent” speech in the telephone setting. See
Information Providers’ Coalition for Defense of the First Amendment, 928 F.2d at
875 (“No question was presented [in Sable], and none here, of the contents of the
Commission’s definition discussed in Pacifica.”.
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the televising of nudes might well raise a serious question of programming contrary
to 18 U.S.C. § 1464 Id., quoting En Banc Programming Inquiry, 44 F.C.C. 2303,
2307 (1960). As noted above, however, the Commission appears to be abandoning
its previous view that the indecency doctrine is broader than traditional First
Amendment law would permit, 104/ thus opening the door for a more narrow
reading in this proceeding. 105/ Therefore, the Commission should interpret
Section 505 as imposing regulation only on channels that transmit obscene
material.
Conclusion
Contrary to the Commission’s assumption is this proceeding, the

concept of indecency is not well defined in the video programming context. Its

104/ See Implementation of Cable Act Reform  Prouisions of the
Telecommuntcations Act of 1996, FCC 96-154 at 4 111 (“[T]he term ‘nudity’ should
be interpreted in accordance with the decision of the Supreme Court in Erznoznik v.
City of Jacksonuville . . .[in which] the Supreme Court found invalid a city ordinance
that prohibited showing films containing nudity at drive-in theaters visible from
public places. . . . Accordingly, we tentatively conclude that the term ‘nudity’ as
used in Sections 506(a) and (b) of the 1996 Act should be interpreted to mean nudity
that is obscene or indecent.”)

105/ The Court in Pacifica also sought to distinguish Hamling and Manuel
Enterprises by noting that the mail statute at issue there pertained to printed
matter that was sealed 1n envelopes, while the broadcasts it was considering were
open and generally available. 438 U.S. at 740-741. Interestingly, in United States
v. Keller, 259 F.2d at 57, the Third Circuit analyzed a case involving the mailing of
post cards containing “language of an indecent . . . character,” and held that the
language of the federal laws “was intended by Congresss to be substantially
equivalent and that language of an ‘indecent’ character must be equated with
language of an ‘obscene’ character.”
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ambiguities have been magnified by changes in the Telecommunications Act of
1996. Moreover, Section 505 expands the Commission’s authority over protected
speech on commercial cable television channels. These facts compel the
Commission to define all the necessary terms of the statute and to drastically
narrow its scope. Such measures may be insufficient to save the statute from being
struck down, but they are necessary steps that fall within the Commaission’s powers

and duties in this proceeding.
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OPINION

Page 1

FARNAN
I. INTRODUCTION

*]1 Presently before the Court is the
Application for a Temporary Restraining
Order filed by Playboy Entertainment Group,
Inc. ("TRO") (D.1.3). [FNI1] Pursuant to Rule
65 of the Federal Rules of Civil Procedure,
Playboy seeks to prevent Defendants the
United States, the United States Department
of Justice, Attorney General Janet Reno, and
the Federal Communications Commission
("FCC") [FN2] from implementing or enforcing
Section 505 of the Telecommunications Act of
1996 (the "Act") [FN3] pending a preliminary
injunction hearing before a three-judge court.
[FN4] Playboy contends that Section 505 of
the Act violates the First Amendment and the
Equal Protection Guarantee of the Fifth
Amendment of the United States Constitution.
The Government opposes the granting of a
TRO on the grounds that Playboy has failed to
satisfy the TRO standards necessary to bar the
enforcement of an Act of Congress. (D.I. 21 at
3.) As provided in the Act, Section 505
becomes effective on March 9, 1996, 30 days
after it was signed by the President.

The Court has jurisdiction over this matter
pursuant to Section 561 of the Act. This
Opinion shall constitute the Court’s Findings
of Fact and Conclusions of Law.

[I. BACKGROUND

A. Section 505 of the Telecommunications
Act of 1996

Section 505 provides in its entirety:
SCRAMBLING OF SEXUALLY EXPLICIT
ADULT VIDEO SERVICE
PROGRAMMING.

(a) REQUIREMENT. In providing sexually
explicit adult programming or other
programming that is indecent on any
channel of its service primarily dedicated to
sexually-oriented programming, a
multichannel video programming distributor
shall fully scramble or otherwise fully block
the video and audio portion of such channel
so that one not a subscriber to such channel
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or programming does not receive it.
(b) IMPLEMENTATION. Until a
multichannel video programming distributor
complies with the requirement set forth in
subsection (a), the distributor shall limit the
access of children to the programming
referred to in that subsection by not
providing such programming during the
hours of the day (as determined by the
Commission) when a significant number of
children are likely to view it.
(c) DEFINITION. As used in this section, the
term ’scramble’ means to rearrange the
content of the signal of the programming so
that the programming cannot be viewed or
heard in an understandable manner.
Section 505 requires a video programming
distributor ("a cable operator") to scramble
"sexually explicit adult programming or other
programming that is indecent” which is
transmitted on a channel "primarily dedicated
to sexually oriented programming,” often
referred to as an "adult network.” Section 505
requires that any such channel must be fully
scrambled regardless of whether scrambling
has been requested by the customer. If a cable
operator does not or cannot comply with this
"blocking requirement," it is prohibited from
transmitting the adult channel programming
during hours of the day when minors are most
likely to view it. Section 505 provides that
said hours shall be determined by the FCC.
[FN5] Cable operators must be in full
compliance with the Section 505 blocking
requirements by March 9, 1996, or risk
exposure 1o possible enforcement by the
Government and resulting penalties.

B. History of Section 505

*2 The Telecommunications Act of 1996,
enacted on February 9, 1996, resulted from a
Congressional effort spanning several years to
restructure the telecommunications industry.
Extensive debates and hearings were held by
both the United States Senate and House of
Representatives on numerous issues addressed
by the Act, although no hearings were held
with regard to the provisions of Section 505.

During the final days of Congress’
consideration of the Telecommunications Act,
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Senator Diane Feinstein of California, on her
behalf and on behalf of Senator Trent Lott of
Mississippi, introduced Amendment 1269
which ultimately became Section 505 of the
Act. Although Senator Feinstein spoke at
length about the amendment at the time of its
introduction, no hearing or debate was held,
and the amendment was voted upon and
passed the same evening as its introduction.
141 Cong. Rec. § 8167 (daily ed. Jume 12,
1995).

Senator Feinstein, in addressing the Senate,
stated that the blocking requirements
required by the amendment were rather
simple and direct ... {and] commonsense...
The Senator asserted that such an amendment
was needed despite other provisions of the Act
that addressed similar concerns. [FN6] In
support of this assertion, Senator Feinstein
cited a communication she received from a
local city councilman from Poway, California,
a suburb of San Diego, who told the Senator
that 320,000 cable customers in the Poway
area were receiving unscrambled and sexually
explicit audio and video cable programming
although they had not subscribed to it
Senator Feinstein observed that the Poway
experience was not an isolated incident. The
Senator noted that in Washington, D.C.,
unscrambled sexually explicit pornography
had been transmitted to non-subscribing cable
customers. Although  the Senator
acknowledged that the National Cable
Television Association had adopted guidelines
concerning such transmissions (see Aff. D.
Brenner § 4), the Senator found that these
endeavors were insufficient:

The problem is that there are no uniform

laws or regulations that govern such

sexually explicit adult programming op
cable television. Currently,  aduit
programming varies from community to
community, as does the amount and
effectiveness of scrambling on each local
cable system. Right now, it is up to the locai
cable operator to monitor itself. This is like
the fox guarding the hen house.

the  voluntary  guidelines  simply
recommend that local cable operators "block
the audio and video portions of unwanted
sexually-oriented premium channels at no
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cost to the customer, upon request.” While
this is a somewhat commendable effort on
the part of the industry, I do not think it
goes far enough.

1 do not believe that sexually explicit adult
programming should automatically be
broadcast into a program subscriber’s home.
On the contrary, I believe that sexually
explicit programming should be
automatically blocked, unless a program
subscriber specifically requests  the
programming.

*3 In response to the cable industry’s concerns

about technology problems and extraordinary

fiscal costs that the amendment would impose

on them, Senator Feinstein advised:
The bottom line, however, is that fully
scrambling both the audio and video portion
of a cable program is technologically feasible

. With regard to their fiscal concerns, I

have never been given any information from
the industry to document what the actual
costs to cable operators would be.

Senator  Feinstein  concluded that  the

amendment gave cable operators options, and

the fact that the operators had 30 days to

comply gave them ample time:
... the amendment leaves it up to the local
cable operator on how and when to come into
full compliance
This amendment also does not become
effective until 30 days after enactment, so
cable operators will have plenty of time to
either fully block the programming, or
restrict access to certain times of the day.

Id.

Senator Lott, addressing the Senate after
Senator Feinstein, emphasized that he did not
"want to exaggerate what this amendment
will do. It simply requires cable operators to
fully scramble sexually explicit programming
if someone has not subscribed for such
programming.” Id. at § 8169.

Attached to the legislative record, although
apparently not discussed on the floor, is a
memorandum from a legislative attorney for
the American Law Division of the
Congressional Research Service, Library of
Congress, which opined as to the
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constitutionality of the proposed amendment.
Id. at § 8168. The legislative attorney
reviewed current legal standards concerning
restrictions on cable television. He concluded
that the amendment was constitutional;
however, he cautioned that the phrase "during
hours of the day (as determined by the
Commission) when children are most likely to

view it" could be found to be overly broad,

noting that this provision might have to be
modified to "prohibit such programming when
the ratio of children to adults is significantly
high." 1d.

The amendment passed by a unanimous
vote.

C. The Fundamentals of Cable Television
Programming

Cable television is a service that presently
can provide cable customers with a choice of
over 100 channels of programming. Unlike
broadcast television, [FN7] cable television is
available only to those customers who choose
to pay for it. Subscribers may choose from
several available "packages.” For example,
"basic" cable service generally includes
several broadcast stations, their local
affiliates, and additional channels such as the
Discovery channel, A & E television, CNN
and C-Span. Customers may choose other
"premium” packages which provide additional
programming channels, such as HBO/
Cinemax, Showtime/The Movie Channel and
Playboy Television. Additionally, many cable
system operators offer Pay-Per-View
programming, in which subscribers may view
a certain movie at a certain time on their
television for a set fee.

*4 The technology involved in cable
television is fairly straightforward. Signals
from various sources such as master antennas.
satellites, or local television studios are
received by the cable operator and then
transmitted by the cable operator from its
facility to customers’ houses. The cable
operator transmits the signals to customers
through coaxial cable. (Aff. Ciciora § 5.) [FN8]

From the inception of cable television
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systems, coaxial cables have provided the
capacity to carry many more channels of
television programming than can be provided
by broadcast television channels. (Aff. Ciciora
9 6.) For example, because of interference
from stations operating on the same channel
in other communities and from stations
operating on adjacent channels in the same
community, the number of broadcast channels
available over the airways in one community
could not exceed seven (as in New York City)
and rarely exceeded three or four. Because
cable systems did not use the airwaves, they
did not experience channel interference
problems and therefore could transmit
programming over their entire 12-channel
capacity. (Aff. Ciciora § 7.) With the advent of
satellite-delivered programming, cable
systems began to expand the capacity of their
coaxial transmission facilities to 36, 54 and
even 100 channels.

As more households subscribed to cable
television and more cable systems increased
their channel capacity beyond the 12 channels,
television set manufacturers began making
“cable-ready” or "cable-compatible” television
sets. These sets are capable of directly tuning
the nonbroadcast channels typically used by
cable systems. Cable subscribers who own
cable ready television sets do not need
converter devices to tune those channels,
unless the audio or video signals are
scrambled by the cable system. (Aff. Ciciora §
9.)

D. Practical and Technical Difficulties with
Compliance Under Section 505 as Alleged by
Playboy

Playboy acknowledges that scrambling and
other technologies exist to comply with the
provisions of Section 505; however, it asserts
that the existing options either fail to fully
block the non-subscribed programming or are
impossible to install by March 9. 1996.

According to Playboy, all existing cable
operators employ technology to protect their
premium and pay-per-view channels
("premium services”) so that only paid
subscribers will be able to receive and view
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those channels. (Aff. Ciciora § 10.) This
technology takes one of three forms and is
intended to prevent the audio or video signals
of the cable channels from being seen or heard
by non-subscribers. These three methods are
the installation of: 1) a "scrambler"; 2) a-
"trap” or a ‘“parental [lockout feature
("lockbox")" or 3) substituted video/audio with
lockbox. (Aff. Ciciora 19 11, 16, 22.)

The first option, scrambling, prevents video
transmission of the non-subscribed channels,
but fails to prevent audio transmission unless
additional technology, called "mapping" 1is
used. Scrambling is the implementation of
any of a variety of means employed at the
"headend"” or cable system transmission
facility (to distinguish between devices
employed at the individual household level)
that alters a portion of the television signals
so that the picture on the receiving television
is impaired. Subscribers to premium networks
receive a converter/descrambler (commonly
called an ’addressable converter") that has the
ability to descramble the video alterations and
restore the picture. (Aff. Ciciora § 11.) While
the audio portion of a signal can also be
scrambled at the headend, most
manufacturers of scrambling equipment
manufacture only headend equipment and
converter boxes capable of scrambling and
descrambling video, not audio signals.
Consequently, the audio portion of a signal is
rarely, if ever, scrambled at the headend
(Aff. Ciciora § 12.)

*5 Thus, when used alone, scrambling fails
to suppress the audio of the unwanted
channels (absent the use of mapping
converters). In addition, scrambling can also
fail to prevent the bleeding of the unwanted
video signal of adult channels onto the
television screens of "basic” programming
customers. To prevent this bleeding of non-
subscribed programming to the screens of
basic customers, cable operators can utilize &
"trap" or "lockbox” option.

A “'trap” 1s a piece of hardware that 1s
installed on the cable line coming into a basic
programming customer’s house. A "negative”
trap removes or filters a designated channel
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signal from a group of incoming channel
signals. In the alternative, a converter/
descrambler or a lockbox containing traps or
filters can be installed on all customers’
televisions and VCRs. (Aff. Ciciora § 16.)

Finally, cable operators can prevent cable
customers from receiving non-subscribed
programming by the use of newer versions of
converter/descramblers ~ which  substitute
alternative video and audio for the scrambled
signal. These devices are referred to as a
lockbox and permit a parent, through the use
of a parental key or personal identification
number, to block a television set from
receiving the audio or video signal from any
selected channel. This technology costs
approximately $115.

Playboy offered the testimony of Wayne
Hall, Vice President of Harron
Communications Corporation ("Harron") to
establish the difficulties facing a cable
operator seeking to comply with Section 505.
By affidavit, Mr. Hall testified that Harron
has 245,000 cable subscribers in a seven-state
area, approximately 123,000 of which have
addressable converter/descramblers. Harron
provides all its subscribers, upon request, with
a converter/descrambler having a parental
lockbox feature.  Although Harron rarely
receives complaints about the bleeding of
audio or video signal from any premium
channel, in order to comply with Section 505
Harron would have to provide blocking devices
to approximately 122,000 households that do
not presently have them. With only one
installer for every 2,500 customers, Mr.
Harron testified that it would be impossible
for Harron to install blocking devices on those
households without a lockbox within any 30
day period, let alone by March 9th. Thus,
according to Playboy, if Section 505 is
implemented, the only economically viable
solution for Harron would be to remove its
adult oriented programming except for the
late-night hours designated by the FCC for
such programming. (Aff. Hall 99 1-10.)

E. Description of The Playboy Networks

Playboy produces and distributes cable video
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programming through its two programming
networks, Playboy Television and
AdulTVision ("the Playboy networks"). The
Playboy networks are provided only to adult
cable subscribers and only upon request
Playboy also produces and/or licenses, on an
exclusive or  non-exclusive  basis, its
programming for use on other major premium
networks such as Showtime/The Movie
Channel and HBO/Cinemax. According to
Playboy, it is not uncommon for the same
programming to be shown by both Playboy
Television and other non-adult oriented
premium or Pay-Per-View networks such as
Showtime/The Movie Channel, HBO/Cinemax.
Viewer’s Choice/Hot Choice, or Action Pay-
Per-View. (Aff. Lynn 994, 6, 10-12.) [FN9]

*6 In addition, Playboy asserts that Playboy
Television offers a wide variety of
programming, consisting of lifestyle
information, news, music, video fiction and
short stories, comedy, and other programming
that is not sexually explicit. In addition to its
regular programming, Playboy contends that
Playboy Television provides special
programming such as its recent December 1.
1995 four-hour programming on AlDs
awareness and safe sexual practices which was
done in connection with the World AIDS Day
created by the World Health Organization in
1988. (Aff. Lynn §9.)

Playboy states that it has standards and
guidelines it uses in determining what
programming will be suitable for the Playboy
networks. Playboy contends that its standards
and guidelines are designed to eliminate any
material that can be deemed patently
offensive. In order to implement its standards
Playboy employs four in-house lawyers who
allegedly review all Playboy programming to
ensure that it is neither obscene nor violative
of any community standards. (Aff. Lynn § 14 )

Playboy asserts that no court or
administrative agency in any jurisdiction has
ever found the Playboy networks or any of
their programming to be ecither obscene or
harmful to minors. Similarly, Playboy
contends, in over forty years of publication.
not one issue of Playboy magazine has ever
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been found to be obscene or harmful to minors
by any judicial or administrative system, state
or federal. In support of this contention
Playboy notes that the United States Attorney
General’s Commission on  Pornography
concluded that Playboy magazine is "plainly
non-offensive." (Aff. Lynn § 15.)

HI. PARTIES CONTENTIONS

In this litigation, Playboy contends that it is
entitled to a TRO against the implementation
and enforcement of Section 505 the Act.
Playboy contends that it is likely to succeed on
the merits of the case, because: (1) the First
Amendment forbids the application of
indecency regulations to television
programming (D.I. 7 at 18); (2) the
Government has not established any
compelling governmental interest in support
of Section 505 (D.I. 6 at 29); (3) the
requirements imposed by Section 505 are
content-based and are accordingly
unconstitutional (D.I. 7 at 31); and (4) Section
505 does not constitute the least restrictive
means of serving the Government’s interest
(D.1. 7 at 40).

In addition, Playboy contends that it will
suffer irreparable injury if the Defendants are
not enjoined (D.I. 7 at 48), that the balance of
interest between the parties supports the
issuance of a TRO (D.I. 7 at 50) and, finally,
that the public interest supports the issuance
of a TRO (D.1.51).

In response, the Government contends that
Playboy has failed to meet the standard
required to enjoin the implementation of an
Act of Congress. First, the Government
argues that an Act of Congress cannot be
enjoined absent a showing of compelling
circumstances, and that in order for temporary
injunctive relief to be granted, the Court must
conclude that each of the four factors
considered when ruling on a TRO weigh in
favor of the plaintiff, which the Government
contends Playboy cannot do. (D.I. 26 at 11.)
The Government further contends that
Playboy cannot establish that it has a
likelihood of success on the merits because: (1)
the Government has the authority to restrict
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access by children to indecency in cable
television (D.I. 26 at 13); (2) Section 505 is
supported by the Government’s compelling
interest in protecting minors from indecent
televisions programming (D.l. 26 at 17); (3)
Section 505 employs the least restrictive
means available to further the Government’s
interests, in that other courts have upheld
similar  blocking and  time-channelling
including positive  traps. Further, the
Government argues that voluntary measures
are ineffective, and Section 505 is not a prior
restraint on free speech (D.1.20-28); (4) Section
505 is neither vague nor overbroad (D.I. 26 at
28); and (5) Section 505 does not
impermissibly discriminate against indecent
programming on channels dedicated 1o
sexually explicit programming (D.1. 26 at 32).

*7 The Government also asserts that
Playboy cannot meet the standard for a TRO
because Playboy has not carried its burden of
establishing irreparable harm. (D.I. 26 at 36.;
Finally, the Government contends that the
harm to the Government, and the public
interest, outweighs Playboy’s assertions of
harm. (D.I. 26 at 42.)

IV. LEGAL STANDARD OF REVIEW

Four factors must be considered when ruling
on a motion for temporary injunctive relief.
Those factors are: 1) the likelihood that the
applicant will prevail on the merits; 2) the
extent of irreparable injury to the applicant as
a result of the conduct complained of; 3) the
extent of irreparable harm to the defendant if
temporary injunctive relief is granted; and 4)
the public interest. Clean Ocean Action v.
York, 57 F.3d 328, 331 (3d Cir.1995); S & R
Corp. v. Jiffy Lube Int’l, 968 F.2d 371, 374 ¢3d
Cir.1992). In order to grant an application for
a temporary restraining order, the Court must
conclude that each of the four factors weighs
in favor of granting temporary injunctive
relief. Id.

V. DISCUSSION

A. The Likelihood That Playboy Will
Prevail on the Merits
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1) Constitutional Standard of Review

The parties have agreed that at this juncture
the strict scrutiny standard of constitutional
review applies to Playboy’s facial challenge to
Section 505. ([FN10] The focus of a strict
scrutiny review of an Act of Congress is to
determine whether or not the legislation, in
this case, Section 505 represents the least
restrictive  means of  achieving  the
Government’s interest. In this case, the
Government’s interest is to ensure that minors
do not have access to non-subscribed adult
programming on cable television. With this
standard in mind, the Court will proceed to
determine whether Playboy has met its
burden to demonstrate that it is likely to
succeed on the merits with regard to its
assertion that Section 505 is unconstitutional.

2. Analysis of the Likelihood of Success on the
Merits

After considering the record evidence and
arguments presented by the parties, the Court
concludes that Playboy has raised serious and
substantial questions as to whether the
blocking and FCC time requirements imposed
on cable operators by Section 505 of the
Telecommunications Act of 1996 constitute
the least restrictive means of achieving the
Government’s interest in regulating the
accessibility of adult programming to minors.
Playboy has established that Section 505 may
unconstitutionally infringe upon its rights
under the First Amendment. At this stage of
the proceedings, the Court credits Playboy’s
assertion that substantially less restrictive
means are available to serve the
Government’s  purpose. For instance,
Playboy’s suggestion that the lockbox
technology supplied by cable operators to
customers who request it can be an effective
and reasonable alternative to the methods
dictated by Section 505.

Further, the Court concludes that
implementation and enforcement of Section
505 may effectively force cable operators to air
Playboy only after 10 p.m.. Importantly, such
action could occur in the absence of any
examination of alternative means. either by
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Congress or through discovery in this
litigation. Because of the obvious importance
of First Amendment guarantees, at a
minimum, the Court is convinced that further
investigation 1s needed to properly examine
the Playboy programming and the feasibility
of using alternative technologies prior to
permitting the implementation of Section 505.

*8 Although this Court has addressed in a
limited manner the merits of this litigation
and found a likelihood of success has been
demonstrated by the Plaintiff, the Court trusts
that the parties understand that a full
consideration of the constitutional questions
presented here can only be addressed by the
three-judge court empaneled to hear this
matter

3. Irreparable Harm

While the judicial power to stay an act of
Congress is "an awesome responsibility calling
for the utmost circumspection”, Heart of
Atlanta Motel v. United States, 85 S.Ct. 1, 2
(1964) (Black, J., in chambers), the judiciary’s
responsibility 10 enforce the First
Amendment’s express right of free speech is
no less important. Accordingly, the United
States Supreme Court has held that "[t]he loss
of First Amendment freedoms, for even
minimal periods of time, unquestionably
constitutes irreparable injury.” Elrod v.
Burns, 427 U.S. 347, 373, 96 S.Ct. 2673, 2690,
49 L.Ed.2d 547 (1976). Although a plaintiff
does not establish irreparable harm simply by
asserting a First Amendment violation, the
Court of Appeals for the Third Circuit has
held that the requisite harm is established
where the plaintiff shows that an act of
Congress has “a chilling effect on free
expression.” American Civil Liberties Union,
et al., v. Reno, No. CIV. A. 96-963, 1996 WL
65464 (E.D.Pa. Feb. 15, 1996), citing Hohe v.
Casey, 868 F.2d 69, 72 (3d Cir.1989).

Based on the evidence before it, the Court
concludes that Playboy has shown that
implementation of Section 505 will have a
"chilling effect" on the adult-oriented cable
television industry. Through the submission
of affidavits from industry executives, Playboy
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has shown that aduit-oriented cable television
will effectively be turned off upon the
implementation of Section 505. In the Court’s
view, Playboy has established that the short,
30 day implementation period provided for in
Section 505 does not allow adequate time for
cable companies to acquire and install the
required blocking devices. Additionally,
record evidence establishes that the cost of
installing such devices in every home which
subscribes to cable television would be
crippling to the cable companies.
Furthermore, Playboy has adduced evidence
that upon implementation of Section 505
many cable operators who carry Playboy
programming will be forced to curtail their
transmission of the adult programming to the

FCC imposed hours of 10:00 p.m. to 6:00 a.m.

The Court is persuaded that such a substantial
reduction of viewing time will cause
significant financial losses for both the cable
companies and Playboy.

Conversely, the Court concludes that the
Government has not established that
irreparable harm to the Government’s interest
will result if temporary injunctive relief is
granted. Although not required, there is an
absolute void of legislative findings that
Section 505 is necessary to protect minors
from exposure to sexually oriented material
shown on adult cable channels which their
parents have chosen not to subscribe to.
While it. is undisputed that video and audio
signals of adult programming channels
occasionally bleed into the homes of
nonsubscribers, the legislative record contains
no findings as to how often this bleeding
occurs, how many minors are exposed to the
adult programming when the bleeding occurs
or what effect such exposure has on minors.

*9) As a result, based on the evidence
presented the Court concludes that Playboy
has established that denial of temporary
injunctive relief will have a chilling effect on
the aduli-oriented cable television industry.
Therefore, the Court concludes that the
irreparable harm that Playboy will suffer if
temporary  injunctive relief is  denied
substantially outweighs any harm the
Government  will suffer if temporary
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injunctive relief is granted.
4. The Public Interest

The Court is also persuaded that Playboy
has established that the public interest will
not be negatively affected if temporary
injunctive  relief is granted and that
maintaining the status quo will not harm the
public interest. The contention of the
Government that the public interest will be
negatively affected if relief is granted is
unpersuasive.

The dilemma of how to effectively shield
minors from adult programming is not novel;
it has existed for at least a decade.
Accordingly, several protective methods are
already in place in the cable television
industry to permit subscribing parents to
completely block out adult programming
signals they feel are inappropriate. These
protective measures, which include converters
and lockboxes, completely eliminate the
bleeding problem and are available upon
request to cable customers. At this stage of
the proceedings, the Court is convinced that
these devices are sufficient to provide cable
customers with adequate protection until the
parties are able to fully Ilitigate the
constitutional issues that are beyond the scope
of this preliminary proceeding. Thus, the
Court concludes that even if the Government
has a compelling interest in shielding minors
from adult programming, given the length of
time the problem has existed and the
protective devices already in place, the public
interest does not override the irreparable
harm that will be suffered by Playboy and the
adult-oriented cable television industry if
temporary relief is not granted.

5. Balancing of Hardships

The balancing of hardships ensures that the
imposition of an injunction preserving the
status quo will not harm the Government
more than Playboy. See Opticians Assoc. of
America v. Independent Opticians of America,
920 F.2d 187, 196 (id Cir.1990). The Court
has concluded that the potential harm to
Playboy absent the issuance of a TRO is
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substantial. On the other hand, the Court is
persuaded that the harm to the governmental
interest is minimal. = Maintenance of the
status quo will mean that parents can
continue to block programming on their own
or by requesting blocking services from their
local cable operator. Although some bleeding
or audio breakthrough may continue to occur
during the duration of the TRO, the
Government could not articulate what impact
such occurrences might have on the target of
the Government’s announced interest [i.e.,
minors]. [FNI11] Accordingly, the Court
concludes that the balance of hardships tips
strongly in Playboy’s favor.

III. CONCLUSION

*10 For the reasons discussed, the Court
concludes that Playboy has met its burden on
the relevant factors needed to obtain
temporary injunctive relief. Specifically,
Playboy has shown a likelihood of success on
the merits, irreparable harm if relief is
denied, that the Government will not be
irreparably harmed if relief is granted and
that granting of relief will not adversely affect
the public interest. In sum, the Court
concludes that a balancing of all the relevant
factors weighs in favor of granting temporary
injunctive relief.

An appropriate Order will be entered.

FN1. Subsequent to the filing of the instant action,
Graff Pay-Per-View, Inc. filed a similar action
against Defendants. See Graff Pay-Per-View v.
Reno, C.A. 96-107-JJF. Simultaneously with the
filing of its Complaint, Graff filed an Unopposed
Motion to Consolidate its action with the instant
action. The Court entered an Order granting
Graff’s motion.

FN2. The Court will refer to the Defendants as the
"Government."

FN3. Section 505 of the Telecommunications Act
will be codified at 47 U.S.C.A. § 641.

FN4. Section 561 of the Act requires that facial
challenges to the Act’s constitutionality must be
heard by a district court of three judges empaneled
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pursuant to 28 U.S.C. § 2284.

FN5. See Order and Notice of Proposed
Rulemaking amending 47 C.F.R. § 76 (F.C.C.,
effective March 9, 1996). By this action, the FCC
has set the hours of 10 p.m. to 6 a.m. for adult
programming as contemplated by Section 505. Id.
at LA,

FNG6. Specifically, Section 504 of the Act requires
that "[u]pon request by a cable service subscriber, a
cable operator, shall, without charge, fully scramble
or otherwise fully block the audio and video
programming of each channel carrying such
programming so that one not a subscriber does not
receive it." Section 504(a).

FN7. Broadcast television uses a signal received by
household antenna via airwaves.

FN8. Walter S. Ciciora was Vice President,
Technology, Time Warner Cable from 1989 to
1993, and in that capacity was primarily responsible
for cable technology matters. (Aff. Ciciora { 2)

FN9. Anthony J. Lynn is President, Playboy
Entertainment Group and Executive Vice President,
Playboy Enterprises. (Aff. Lynn § 1.)

FN10. In general, sexual expression which is
indecent, but not obscene, is protected by the First
Amendment to the United States Constitution.
Sable Communications of California, Inc. v. FCC,
492 U.S. {15, 126 (1989). However, indecent
speech may be regulated by the Government in
order to promote a compelling interest, provided
that the Government chooses the least restrictive
means to further its articulated interest. Id. The
least restrictive means will further the Government’s
interest through narrowly tailored regulations which
do not unnecessarily interfere with  First
Amendment freedoms. Id.

FN11. From the record evidence presented at this
time, the Court infers that the content of the audio
signal that may be heard is akin to the utterances of
actress Meg Ryan during her performance in the
diner scene in the movie When Harry Met Sally.

END OF DOCUMENT
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

PLAYBOY ENTERTAINMENT
GROUP, INC,,
Plaintiff,
V. Civil Action No. __

UNITED STATES OF AMERICA, THE
UNITED STATES DEPARTMENT OF
JUSTICE, ATTORNEY GENERAL
JANET RENO, and THE FEDERAL
COMMUNICATIONS COMMISSION,

Defendants.
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AFFIDAVIT

ANTHONY J. LYNN, being first duly sworn, on oath states as follows:

1. I am President, Playboy Entertainment Group and Executive
Vice President, Playboy Entérprises, Inc. As part of my duties and responsibilities,
I oversee the development, production and distribution of Playboy’s entertainment
programming for worldwide television and home video markets.

2. Prior to joining Playboy in May 1992, I was president of
international television distribution and worldwide pay television for MGM

Communications Co. “MGM”) from 1987 to 1992. At MGM, I was responsible for
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all international free and pay television sales, coproduction activities, domestic pay
television and network and basic cable sales. From 1986 to 1987, I was president
for cable, pay television and home video for Coca-Cola Telecommunications. From
1980 to 1986, I worked for Columbia Pictures Corp., initially as Vice President for
pay television, then as Senior Vice President for pay television and nontheatrical
distribution, and finally as Senior Vice President for marketing for Columbia
Pictures International. I began my career with Teleprompter Cable in 1975 and
joined Home Box Office in 1977 as Director of Programming. I am a graduate of
Duke University and hold a Master of Science degree in television/radio from the
S.I. Newhouse School of Public Communications at Syracuse University.

3. I have personal knowledge of the matters stated herein.

4, Playboy Entertainment Group, Inc. (“Playboy”) is a corporation
duly licensed and incorporated under the laws of the state of Delaware. It
maintains its principal office at 9242 Beverly Boulevard, Beverly Hills, California,
90210.

5. Plaintiff Playboy produces and distributes a cable and satellite
television video programming service through its Playboy Television and
AdulTVision networks (“Playboy networks”). The Playboy networks are available to
subscribers through cable operators, direct-to-home satellite providers such as
DIRECTTV and PRIMESTAR, and C-Band satellite dishes. Additionally, Playboy

programming is also available through thousands of home video retailers.

\\\DC - 65676/1 - 0246593.01



6. The Playboy networks are provided only to adult cable
subscribers and only upon request. Satellite subscribers may obtain the Playboy
networks through the use of a credit card and activation decoder circuitry. Cable
operators provide converter/descramblers, parental “lockboxes” or other block-out
devices to prevent access by children if requested by the subscriber. By law, such
devices are available upon request to all customers of a cable system, including non-
subscribers to the Playboy networks and permit any parent to block out completely
the audio and video programming of any network.

7. Playboy rarely, if ever, gets complaints from subscribers or non-
subscribers concerning audio or video bleeding of its programming. If such
complaints were received, Playboy immediately would contact the cable operator
involved to ensure that measures were immediately taken to fix the problems either
through the installation of new traps or a converter/descrambler at the home of that
customer.

8. Playboy strongly supports parental choice and endorses blocking
on demand. Playboy urges a]l cable operators carrying the Playboy networks to
provide freely to any subscriber or nonsubscriber converter/descramblers with
parental lock out features or some other device such as a lockbox to allow parents to
monitor and control what their children view.

9. The programming on Playboy Television is an integrated whole
or package, whose parts are designed to work with and complement each other. A

portion of that programming consists of lifestyle information (including information
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