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OFFICE OFicilN:¢\1M!SSION

Re: Applications ofLiberty Cable Co" Inc. Private Operational Fixed
Microwave Service Authorization and Modifications
(WT Docket No. 96-41)

Dear Judge Sippel:

On behalf of Bartholdi Cable Co., Inc., formerly known as Liberty Cable Co., Inc.
("Liberty"), we submitted on April 25, 1996 a Reply to the Opposition by Time Warner Cable of
New York City ("Time Warner") to Liberty's Motion to Delete Issue. We write to correct
footnote 6 of Liberty's Reply.

First, footnote 6 contains a typographical error. The New York State Commission on
Cable Television (NYSCCT) issued an order to show cause in August 1994, not 1995.
Apparently, we replicated a similar typographical error contained on p. 8 of Time Warner's
Opposition.

On a more substantive note, the following statement in footnote 6 is not entirely correct:
"Until the City had initiated its rulemaking, which was only after Liberty initiated its federal
litigation, the City maintained that a franchise was both unnecessary and unavailable." The
words "both unnecessary" must be deleted.in order to make this sentence accurate. The City
initiated its rulemaking around February 1995, after Liberty initiated litigation in December
1994. To the extent the above-referenced sentence may be construed to mean that the City did
not expressly articulate a franchise requirement for Liberty prior to February 1995, it is incorrect.

Our review of documents filed in Liberty's litigation reveals that in July 1994, one of
Liberty's attorneys received through the CityofNew York's Department ofInformation
Technology and Telecommunications (DOITT) a letter from the City's Law Department stating
that "a 'franchise' from the City is not required to provide a microwave transmission service
unless such service uses cable or a similar closed transmission path to connect (whether across
City streets or only using private property -- see F.C.C. v. Beach Communications, Inc., 113 S.
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Ct. 2096 (1993)) buildings which are not commonly owned, controlled or managed." A copy of
the relevant series of correspondence is attached hereto for your reference.

Based on this correspondence, the City had apparently changed its position regarding the
necessity of a franchise for Non-Common Systems by the end of July 1994. However, Liberty
remains correct that no franchise procedure applicable to Liberty was then available and in fact
no process became available until well after Liberty began its lawsuit. Thus, the essential
premise of Liberty's argument is left undisturbed by the factual correction.

Liberty'S disclosure also reveals a factual misstatement in Time Warner's Opposition
which duplicated an apparent factual error on the district court's part. At pp. 8-9 of the
Opposition, Time Warner writes, "the district court found, [sic] Liberty did not even
communicate with the City about a cable franchise until October 1994, after the NYSCCT had
issued its show cause order [citing Liberty Cable Co. v. City a/New York, 893 F. Supp. 191,205
(S.D.N.Y. 1995)]." As the attached correspondence shows, Liberty did contact the City about
the franchise requirement in July 1994, well before the Order to Show Cause issued.

We hope that this clarification helps to shed some additional light on the facts relevant to
Liberty's Motion to Delete.

Respectfully submitted,

Robert L. Begleiter

Encl.

cc: Joseph Weber
Katherine Power
MarkKeam
R. Bruce Beckner
Christopher Holt
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DEPARTMENT OF INFORMATION TECHNOLOGY
AND TELECOMMUNICAnONS

15 Park. P1ace. ,th Floor
New y~ N.Y. 10017

Attachment

c: EileeD' E. HuvgaZd, E£q.
Dayid E. 1b:auton, Esq.
Bruce ae9&l, bq.

July 22, 1994

'1la rax

ltafllOAd B. RardJ.n9, ~q.
Fischbein 8&41110 Wagner !~zler
909 'rhird AYeDue
New York, New York 10022

Re: cable Television Franchise Requireaent&

Dear Hr. !iai:;d}n.q; .
u I told you when we. spoke on July 12th and t 9th, I referred

your let.ter of July 6, 1994 to the Law Department for an
opinion. At.tached 1s a copy of the reaponse dated July 21, 1994,
which I recei"ed· froll ~ruce Reqal of the Corporation Counsel's
oftice.

We are available to mee t; and discu.ss all aspects of cable
t.elevision franchise requi=aments at your convenience.

......
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July 21, 1994

(JW~27.

'rhoalu Dunleayy .
DepartJlel1t of Xn!anat1011 'rechnoloqy

and '1'elecOlm1lU.catioos
7S Park Place - 6th Floor
New ~orX, New York

Dear 'r01ll :

You have aSked me to-r"'~ew ~ l~' issue rai.sed in .. '
~ -. ~

letter, dated July 6, 199., wlUch tou receivecJ frOm-· a

representative of Liberty Cable Company, Inc. ("Liberty"). The

questio~.raised is whether a microwave video trans.lssion service

such as Liberty requires a "franchise" (as that tua 1s defined in

federal law) trom the City to operate. The answer, very briefly,

is t:ha.t such a "francb1.se" tram the City is not required to provide

a 1ll1c:owave t::aAS1IiuiOll Sez:Tice unl... such se:-rice us.. cable or
. .

a similar closed t:raD.uIiaaioo path to connect (whether ac:oa City

streets or only usinq private {m)perty - see r.c.c. v. Beach

Communications, Inc. '13 s. ct. 2096' (1993» buildinqs which are

not commonly owned, COIltrolled or u:laqed.
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I would b. happy to provide you wi tn a more complete

l~;al Analysis of the issues underlyinq this, Conclusion at !OU~
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Certificate of Service

I hereby certify that on this 3rd day of May, 1996, I

caused copies of the foregoing "Letter to The Presiding

Officer" to be sent via facsimile and first class, postage

prepaid mail to the following:

• Administrative Law Judge
Richard L. sippel

Federal Communications Commission
2000 L st., N.W., Room 220
Washington, D.C. 20554

Joseph Weber, Esq.
Katherine Power, Esq.
Mark Kearn, Esq.
Enforcement Division
Wireless Telecommunications Bureau
2025 M st., N.W., Room 8308
Washington, D.C. 20554

Christopher J. Harvie, Esq.
James A. Kirkland, Esq.
Christopher A. Holt, Esq.
Mintz Levin Cohn Ferris Glovsky & Popeo, P.C.
701 Pennsylvania Ave., suite 900
Washington, D.C. 20004

Arthur H. Harding, Esq.
R. Bruce Beckner, Esq.
Christopher G. Wood, Esq.
Fleischman and Walsh, L.L.P.
1400 sixteenth st., N.W.
Washington, D.C. 20036

~/~,./;r:c>rraine F. Handel

• Hand Delivery


