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Re:  Applications of Liberty Cable Co., Inc. Private Operational Fixed
Microwave Service Authorization and Modifications
(WT Docket No. 96-41)

Dear Judge Sippel:

On behalf of Bartholdi Cable Co., Inc., formerly known as Liberty Cable Co., Inc.
(“Liberty™), we submitted on April 25, 1996 a Reply to the Opposition by Time Warner Cable of
New York City (“Time Warner”) to Liberty’s Motion to Delete Issue. We write to correct
footnote 6 of Liberty’s Reply.

First, footnote 6 contains a typographical error. The New York State Commission on
Cable Television (NYSCCT) issued an order to show cause in August 1994, not 1995.
Apparently, we replicated a similar typographical error contained on p. 8 of Time Warner’s
Opposition.

On a more substantive note, the following statement in footnote 6 is not entirely correct:
“Until the City had initiated its rulemaking, which was only after Liberty initiated its federal
litigation, the City maintained that a franchise was both unnecessary and unavailable.” The
words “both unnecessary” must be deleted in order to make this sentence accurate. The City
initiated its rulemaking around February 1995, after Liberty initiated litigation in December
1994. To the extent the above-referenced sentence may be construed to mean that the City did
not expressly articulate a franchise requirement for Liberty prior to February 1995, it is incorrect.

Our review of documents filed in Liberty’s litigation reveals that in July 1994, one of
Liberty’s attorneys received through the Cityof New York’s Department of Information
Technology and Telecommunications (DOITT) a letter from the City’s Law Department stating
that “a ‘franchise’ from the City is not required to provide a microwave transmission service
unless such service uses cable or a similar closed transmission path to connect (whether across
City streets or only using private property -- see F.C.C. v. Beach Communications, Inc., 113 S.
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Ct. 2096 (1993)) buildings which are not commonly owned, controlled or managed.” A copy of
the relevant series of correspondence is attached hereto for your reference.

Based on this correspondence, the City had apparently changed its position regarding the
necessity of a franchise for Non-Common Systems by the end of July 1994. However, Liberty
remains correct that no franchise procedure applicable to Liberty was then available and in fact
no process became available until well after Liberty began its lawsuit. Thus, the essential
premise of Liberty’s argument is left undisturbed by the factual correction.

Liberty’s disclosure also reveals a factual misstatement in Time Warner’s Opposition
which duplicated an apparent factual error on the district court’s part. At pp. 8-9 of the
Opposition, Time Warner writes, “the district court found, [sic] Liberty did not even
communicate with the City about a cable franchise until October 1994, after the NYSCCT had
issued its show cause order [citing Liberty Cable Co. v. City of New York, 893 F. Supp. 191, 205
(S.D.N.Y. 1995)].” As the attached correspondence shows, Liberty did contact the City about
the franchise requirement in July 1994, well before the Order to Show Cause issued.

We hope that this clarification helps to shed some additional light on the facts relevant to
Liberty’s Motion to Delete.

Respectfully submitted,

Robert L. Begleiter
Encl.

cc: Joseph Weber
Katherine Power
Mark Keam
R. Bruce Beckner
Christopher Holt



e com s e p——

ry Aoy
-‘” -l
‘ne B e’ -
O ammarwriser o -

- R AN min” G el

WS Canman t ww waeem R ) - By B _

FISCHBEIN * BADILLD » WADNER » 1 TZLEM
208 THIAR AVENUE, NEW YORK NY (ODBRE

L.
- . ) 0’.'
July 6, 19%¢

Nz, Themss J. dunleevy

Daputy Commise
n-pu-gm ﬁmuu Technisslogy

:m&u done
73 Pu-k Place
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Re: GCaRis Talevision Prsaghise Baquiresenss
Dear W, mx.‘wt R

Tepresent Cabls . "Liberty*),
whieh hu'z.ncn 1&%0 u:m.-!aa u?:tu(u )

buildings in New mk City faxr the past several ye
Liberty provides tha only weaningful tition to em “uh
cable cumu.an oupuuu eperatisg the Qity, #udh as Time

Wazner!,
does not usilize propercy owmed the

ci.ey of New M eo ite cable talevision servies.,

been :guulmums a franghise or license fyom the City,
‘Dhc Cley af Televommunications and Ene
('m") has Jmtmly ozrally oouumt that Liberey is

any license or Lranchise Zrom the Qity,

puTrpOse ot this lester is to eobtaiz written confirmation of w-
oreally stated position.

The um of vhatiey & cabls television system that does
not utilige the property of the City Ls :tqu&nd to bs licensed o
£ranchised has sen é:a:lnl A o:‘%“c‘::f 4 the D78, '{!;: gﬂul.. ia
responss t© &n appl s l{cense Zfrom sian
Amarican Broadeasting Syotem (*RABS®). has previously held that &f

' Even so, Liberty has only absut 18,000 subscribers
compared to Time Warnmer's 880,000.
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a cable c-hvia - nn dou act utilise che -:.m:.-mu-
property of the ey, to be u.m»d the DTR
or to recuive u:m City. oopy of the RABG
1{aanee Appuut.:l.ou " the Tespense of the m is attached hereteo.
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Libercy transmits
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nioroweve ansemna directly to ths ding :.:Lm.. once again
without the use of Ctty my :
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'DEPARTMENT OF INFORMATION TECHNOLOGY -
AND TELECOMMUNICATIONS

73 Park Place, 6th Floor
New York, N.Y. 10047

July 22, 1994

Raymond B. Harding, Esq.
Fischbein Badillo v'laqner Itzler
909 Third Avenue

New York, New York 10022

Re: Cable Television Franchise Requirements
Dear Mr. Harding: . B
P o W

As I told you when we spoke on July 12th and 19th, I referred
your letter of July 6, 1994 to the Law Department for an
opinion. Attached is a copy of the response dated July 21, 1994,

ulz;.:h I received from Bruce Regal of the Corporation Counsel’s
office.

We are available to meet and discuss all aspects of cable
television franchise requirements at your convenience.

Attachment

¢: Eileen E. Huggard, Esq. ) . : T
David E. Bronston, Esq. ) R
Brucs Regal, Esq. . )
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July 21, 1994

Thomas Dunleavy :

Department of Information Technology
and Telecommunications

75 Park Place - 6th Floor

New York, New York

o TR o x Bl e b

Dear Toam: )

You have asked me to"Te¥iew 2 legel issue raised in a’
letter, dated July 6, 1994, which yjou recsived from "a
representative of Liborty Cable Company, Inc. ("Liberty"'). The
questiop raised is vhether a microwave video transmission service
such as Liberty requires a "franchise" (as that term is defined in
federal law) from the City to operate. The answer, very briefly,
is that such a "franchise" from the City is not required to provide
2 microwave tranamission service unless such service uses cable or
a similar closed transmission path to connect (whether across City
streets or only using private property — see F.C.C. v. Beach
Communications, Inec. 113 S. Ct. 2096 (1993)) buildings which are

not commonly owned, controlled or managed.




I would be happy

to provide you with a more completea
lagal analysis of ¢

he issues underlying this, eonclusion at vour
Tequest.,

Sincerely,

: ,A:ﬁ:
f Bruce
f Assistant Corporation Counsel
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Certificate of Service

I hereby certify that on this 3rd day of May, 1996, I

caused copies of the foregoing "Letter to The Presiding

Officer" to be sent via facsimile and first class, postage

prepaid mail to the following:

*

*

Administrative Law Judge

Richard L. Sippel
Federal Communications Commission
2000 L St., N.W., Room 220
Washington, D.C. 20554

Joseph Weber, Esg.

Katherine Power, Esq.

Mark Keam, Esq.

Enforcement Division

Wireless Telecommunications Bureau
2025 M St., N.W., Room 8308
Washington, D.C. 20554

Christopher J. Harvie, Esq.

James A. Kirkland, Esqg.

Christopher A. Holt, Esq.

Mintz Levin Cohn Ferris Glovsky & Popeo, P.C.
701 Pennsylvania Ave., Suite 900

Washington, D.C. 20004

Arthur H. Harding, Esqg.

R. Bruce Beckner, Esg.
Christopher G. Wood, Esq.
Fleischman and Walsh, L.L.P.
1400 Sixteenth St., N.W.
Washington, D.C. 20036

L Lorraine’ F.” Handel

Hand Delivery



