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Important Federal Interests Require the FCC to Assert its Jurisdiction

• The Budget Act demonstrates Congressional intent to shift responsibility to the FCC for the
development of a seamless, national CMRS network and this remains unchanged by the 1996 Act.

• Interconnection is a critical component of the development of this CMRS network and LECs have
every incentive to charge interconnection rates that will have entry-inhibiting effects.

• All of the evidence developed so far in CC Docket 95-185 demonstrates that CMRS
providers are paying excessive rates, sometimes as high as a thousand percent above LEC
incremental costs.

• Legislative history underlying adoption of Section 332(c)(l)(B) supports conclusion that the
FCC -- not the states -- was assigned authority to oversee matters related to LEC-CMRS
interconnection.

• According to H.R. Rep. No. 103-111, Section 332(c)(l)(B) was added because
"interconnection serves to enhance competition and advance a seamless national network."
(emphasis added)
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CMRS Technology Requires FCC Preemption

• Preemption of state regulatory authority is warranted where interstate and intrastate components
are inseverable (Louisiana Public Servo Comm'n v. FCC).

• Record reflects there are a number of instances where CMRS and LEC networks do not have the
technical capability to distinguish between interstate and intrastate calls.

• Significant problem in multi-state markets served by a single MTSO -- can not ascertain
whether calls are interstate or intrastate.

• The number of multi-state CMRS systems served by a single MTSO will soon increase with
the deployment of PCS systems designed to accommodate multi-state MTSOs.

• The inseverability doctrine applies where it would be impractical, and grossly inefficient, to
construct redundant MTSOs in each state simply as means to distinguish between interstate and
intrastate calls.
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Budget Act of 1993

• Congress took action to place primary regulatory authority over CMRS interconnection in the
hands of the FCC with specific preemption provisions set forth in section 332(c)(l)(B) and the
amendment to Section 2(b).

• Section 332(c)(l)(B) provides the FCC with authority to order interconnection requested by
any CMRS provider and empowers the Commission to rely on Section 201.

• Section 201, in turn, requires carriers such as LECs to furnish interconnection to other
carriers upon reasonable request and at just and reasonable rates.

• The second sentence of Section 332(c)(1 )(B) confirms that the Commission's authority
under Section 20 I is unchanged by the Budget Act except where the Commission is
responding to interconnection requests by CMRS providers; the expanded jurisdiction
relates only to CMRS interconnection issues and does not affect non-CMRS
telecommunications services.
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Budget Act of 1993 (Cont'd)

• Budget Act revision to Section 2(b) covers all aspects of Section 332, not just Section 332(c)(3).

• "Notwithstanding Sections 2(b) and 221(b)" language in Section 332(c)(3) must mean that
Section 2(b)'s exclusion for all of Section 332 covers more than 332(c)(3), including LEC
CMRS interconnection.

• Section 332(c)(3)(A) preempts state rate and entry authority and is relevant because it provides
for FCC preemption since high LEC-CMRS interconnection rates serve to inhibit entry.
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The Telecommunications Act of 1996

A. 1993 Budget Act Authority is Undisturbed

• Question before FCC is whether the passage of the 1996 Act limits the FCC's jurisdictional
authority to adopt remedial interim policies for LEC-CMRS interconnection.

• Congress legislated with respect to states' options but not with respect to jurisdiction.

• Left undisturbed the Commission's exclusive authority over matters related to interstate and
intrastate LEC-CMRS interconnection.

'. If Congress had wanted to rescind the Budget Act provisions dealing with CMRS interconnection
it would have explicitly done so in the 1996 Act.
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The Telecommunications Act of 1996 (Cont'd)

B. Complimentary Authority Granted by 1996 Act

• NPRM in CC Docket 96-98 demonstrates FCC has authority to adopt interim relief under
Sections 251 and 252.

• FCC has tentatively concluded that Section 251(d) establishes authority to adopt pricing
rules to ensure that interconnection rates are just, reasonable and nondiscriminatory. (See,
e.g., paras. 36,117,119,134)

• Commission also noted that rate ceilings may be appropriate approach to prevent LECs from
extracting monopoly rents, and encourage entry and to promote competition. (See, e.g.,
para. 119)

• FCC is not questioning its authority to adopt nationwide pricing rules; instead asking whether it is
appropriate to do so.
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The Telecommunications Act of 1996 (Cont'd)

• FCC also tentatively concluded that some form of LRIC-based methodology should be adopted
for interconnection rates but believes rate ceilings may be simpler and speedier to implement.
(See, e.g., paras. 123-125, 132)

• Since FCC is empowered to adopt pricing rules under Sections 251 and 252, it could impose bill
and keep on an interim basis, or some other rate ceiling based on the record already developed.

• Some kind of "true-up" mechanism could also be incorporated to prevent any unjust
enrichment.

• This creates environment that provides incentive for LEes to cooperate with CMRS
providers as the FCC works to reach a final decision in Docket 96-98.
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Communications Act of 1934, as amended

ntle I • General ProvisloRll

S~llon 2 [47 USC S~tlon 152J. Applicallon of Act

(b) Except as provided in Sections 223 through 227, inclusive. and Section 332 and
subject to the provisions of Section 30 I and Title VI. nothing in this Act shall be construed to
apply or to give the Commission jurisdiction with respect to (l) charges. classifications.
practices. services. facilities, or regulations for or tn connection with intrastate commurtication
service by wire or radio of any carrier, or (2) any carrier engaged in interstate or foreign
communication solely through physical connection with the facilities of another carrier not
diectly or indirectly controlling or controlled by, or under direct or indirect common control with
such carrier. or (3) any carrier engaged in interstate or foreign commurtication solely through
connection by radio, or by wire and radio, with facilities, located in an adjoining State or in
Canada or Mexico (where they adjoin the State in which the carrier is doing business), or another
carrier not directly or indirectly controlling or controlled by, or under direct or indirect common
control with such carrier, or (4) any carrier to which clause (2) or clause (3) would be applicable
except for furrtishing interstate mobile radio commurtication service or radio commurtication
service to mobile stations on land vehicles in Canada or Mexico; except that Sections 201
through 205 of this Act, both inclusive, shall, except as otherwise proVided therein, apply to
carriers described in clauses (2), (3) and (4).

Section 3 [47 USC Section 153J. DefInitions

(26) Local exchange carrier.--The term "local exchange carrier" means any person that
is engaged in the proVISion of telephone exchange service or exchange access. Such term does
not mclude a person insofar as such person is engaged in the provision of a commercial mobile
servIce under Section 332(c), except to the extent that the Commission finds that such service
should be included in the definition of such term.

(27) Mobile sel'\lice.--The term "mobile service" means a radio communication service
carried on between mobile stations or receivers and land stations. and by mobile stations
commurticating among themselves, and includes (A) both one-way and two-way radio
commurtication services. (B) a mobile service which provides a regularly interacting group of
bllllC. mobile, pomble. and associated control and relay stations (whether licensed on an
individual, cooperative, or multiple basis) for private one-way or two-way land mobile radio
communications by eligible users over designated areas of operation. and (C) any service for
which a license is required in a personal commurtications service established pursuant to the
proceeding entitled"Amendment to the Commission's Rules to Establish New Personal
Communications Services" (GEN Docket No. 90-314; ET Docket No. 92-1(0), or any successor
proceeding.

TItle II - Common Carriers

Part I • Common Carrier ReguJalion

~on20t [47 USC Section 20tJ. Service and Charges

(a) It shall be the duty of every common carrier engaged in interstate or foreign
communication by wire or radio to furrtish such communication service upon reasonable request
therefor; and, in accordance with the orders of the Comnussion. in cases where the COmmission,
after opportUnity for hearing. finds such action necessary or desirable in the public interest. to
establish physical connections with other carriers. to establish through routes and charges
applicable thereto and the divisions of such charges, and to establish and provide facilities and
regulations for operating such through routes.

(b) All charges, practices. classifications. and regulations for and in connection with such
communication service. shall be just and reasonable and any such charge, practice. classification,
or regulation that is unjust or unreasonable is hereby declared to be unlawful: Provided. that
communications by wIre or radio subject to this Act may be classified into day, rtight. repeated.
unrepeated, letter. commercial. press, government, and such other classes as the Commission
may decide to be just and reasonable. and different charges may be made for the different classes
of communications: Provided further. that nothing in this Act or in any other provision of law
shall be construed to prevent a common carrier subject to this Act from entering into or operating
under any contract with any common camer not subject to this Act, for the exchange of their
services, if the COmmission is of the opimon that such contract is nOl contrary to tbe public
interest: Provided further. that nothing in this Act or in any other provision of law shall prevent a
common carrier subject to this Act from furnishing reports of positions of ships at sea to
newspapers of general circulation. either at a nominal charge or without charge. provided the
name of such common carrier is displayed along with such ship position reports. The
Cornntission may prescribe such rules and regulations as may be necessary in the public interest
to carry out the proVISIons of this Act.



Part IJ - Development of Competitive Markets (4) ResaJe.··The du.y-

Section 251147 USC Section 251}. Inten:onnecriDn (A) to offer for fl:sa.Ie at wholesale rates any telecommunicatia
that the carrier proVIdeS at retail to subscribers who are not telecommunications carrie

laI General Duty 0( Telecommunicauons Carriers. 4~Each te(ecommunicauons camer has
the duty-- (8) not to prohibit. and not to impose unreasonable or discrim

. .' . ' . , . cOl\C&i~ans or limitations on. the resale of such telecommunications service, except th,
\ I) to interc~nnect directly or mdirectly with the facl1lt1es and equipment of other CO~.sslon may. consiSlent with reguJl1lons prescribed by the Commission underth

telecommunications camers. and prohibu a resel1er that. obcains at wholesale rates a telecommunications service chat is'

(2) not to 10stall network features. funcuons. Of capabilities that do not compl.'" rewJ only to a category of subscribers from offering such senrice fO a different categc
subscnbers.

wah the gUldelines and standards established pursuant to SectIOn 155 or 256,

i b) Obli@:ationsof All Local Exchan@eCarriers.-4 Each local exchange carrier has the
(ollowing dulles:

(t) Resale.~~The duty not to prohibit. and not to impose unreasonable or
Jiscnrrunatory conditions or limitauons on. the resale of its te:ecommunicauons servtCes.

12) Number portabiiitY.-4The duty to provide. to Ihe extent technically feasible.
number oon.abl1ilY In accordance wuh reqUirements pTescnbed by the Conutllssion.

(3) Dialing pamy.--The dUly to proVide dialing panI)' to competing providers at
telephone exchange servtce and telephone toll service. and the duty to pernut all such provuiers
to have nondiscriminatory al:cess to telephone numbers. operator services. directory assistance.
.md dlrcCto~ li5.ting. wah no unreasonable dialing delays.

j 4) Access to nghts·of·way,~·The duty to afford access to the poles. ducts.
...:onduits. and. rights-of-way 01 such carner to competing proViders of telecommUnications
..eNIces on rates. terms. and conditions that are consistent wah SecUOR .214.

t 5) Reciprocal. compensauon. --The dUly to establish reclp rocal compensation
arrangements lor the transport and temunation of teJecommunlcauons.

,:cl Additional Obligauons of lncumbent Local Exchange Carrit:rs.~-In addition to the
duties contamed JR subsection (bl. each. incumbent Jocal exchange camer h.as the following
duties:

(5) Notice of changes.--The duty lo provide reasonable public nmicc'
tn the informauon necessary for the transmission and routing of SCl'V1ces using thaI Ie
exchange c~er's. facilities or networks. as well as of any other changes that Would a
mteroperablhty ot those facilities and networks.

(6) Collocation.·-The duty to proVide. on rates. terms. and conditions
reasonable. and nondiscriminatory. for physical collocation of equipment necessary 1
ln~eCtiOn or access to unbundled network elements at the prenuses of the local
camero excepf rhatlhe carner may ,provide for vtrtuaJ coHocation jf dtc local exchaaj
demonstrates to the State commiSSion that. physical collocation is not practical for t
reasons or because of space limitations.

Jd) ImpJemeDratloD.--

(1) In genenli.·-Wirbin 6 monllls after the da.. ofenlCUDelll of the
TeJec~mmunicatjoosAc[ of 1996. the Commission shall compJeae all actions MCess
establish reguiaUons 10 Implement the requirements of Ihis secuon.

(2) Access standards.-In deremuning what network elemertts Shouki
available for purposes of subsection (c){3), the Commission shall consider. at a. mini
whether-

fA) access to such network elements as are propriewy in naI
necessary; and

(8) the failure w provide access lO sueI'.!: raetw«k eJerDelltl w
lhe ability of the telecommuRlcatiODs carrier seeking accel&. to provide the services
to offer.

( 1) Duty to negotlate.4 ·The duty to nC@:OUaIe 10 good faith in accordance Witb
Section 252 the panicufar tenns and conditions of agreements 10 t'uifiJJ the duties described in
panlIfIlphs (I) through (,) of .ubsecuon (b) and this subsectIOn. The requesung
leJecommunicatJons carrier aJso has the duty to negouate in good faith the tertn5 and conditions (3) P",serv· f we I . . .
of such lIo..-ments ' " anon 0 _s access regu aUDns.--In pmcnbJD8 and we

-e"~ • regulatIons to Implement the reqwn:meDts of this secuon. the CommluioD shall no
(2) Intereonnection.~.The duty to proVide. for the facilities and equipment of any enforcement of any regulation. order. or policy cf a Swe commission that-

requesting telecommunications carner. interConnection with the local excbange carrier's (A) s·....lisbe acces d . . obti .nerwork-- C \.AU :s s an Interconnectton JIbOni of loe
carriers:

(A) for tbe transmission and routing of tt:lepbone e'tchange service and
exchange access;

(B) at any technically feasible point within the camer's network;

(C) that;5 IN least equal in quality 10 mar proVided by the local. exchange
camer to itscjf or to any subsidiary. affiliate. or any other party to which the carrier proVides
intereOnnecuon: and

(B) is coJWstenr with the requirements of this section; and

(e) does not substantially prevent impJerm::ntaUOh of the tee
rhU sec:tion and t~ purposes af this pan.

(e) Numbenng AdnUmstratloo.··S. __ ~

(0 Exemptions. Suspensions, and Modifications.·· ... It::

(0) on rates. terms.. and conditions that are Just. reasonable. and
nONiiscriminacory, in accordance wnh the tenns and condinons ot the agreement and the
requuements of this section and Section 252.

(8) Conunued Enforcement of EXchange Access and Interconnection Reql
and after the date of enacunent of the Telecommunications Act of 1996. eactl Joca.
camet'. to [he extent that it provides wire1inc servlces. shall provide excbIDF lea

(3) Unbundled access.-The duty to proVide. to any requesting ~. andexchangc servIces for such ilCCess to imertxchange carnen and jnfol'll
te1ec:ommunicatlons carrier for the provlskon of a te)ecommumcauons service. nondlScrinunatory provu:Jers tn accord~ce with the sa:me equal access and nondiscriminlfOtY inreJC(J
a.a::ess to network elements on an unbundled basIS at any technically feaslble POInt on rates. reltrJ,clJons and obhgiuo.ns ImcJudmg receipt of compensation) 1M! apply to such
terms. and conditions that are Just. reasonabJe. and nondiscnminalory In accordance wlCh the dare Immediale)y preceding the date of enactment of the Telecomnu.mications Ace
1Crms and condicions of rhe agreemenl and rhe 1t'quirement'i of trus seeuon and Se:cuon 151. An my COUrt order. consent decree. or regulation. order. or policy of the Comnussion
Incumbent locaJ exchange camer shall provIde such unbundled network elements In a manner r::stncuons an~ obhgauons are expiicitly supersc:dcd by regulalions presc:ribed by
(hat allows requesting earners (0 combine such elements 11 order to ?rOvlde such COmm1SSIQn alter such date of enactment. During the period beglnniag on such d
\elecommunlcauons service. ena,cunem and unUl s~h restnctions and obHgations are so superseded. such resu

obligations shall be entorceable in the &arne manner as regulations of the Comm.i!

{h) DefiniLion of Incumbent Loca..l Exchange Carrier.·. ~j(_

Ii) SaVings Provlsion.--Nolhing in this section $haf
to limit or otherwise affect the Commission's auchonty under Section 201.



Pan [[- Development of Competiti,,'e Markets

Section 252 (~7 t:SC Seclion 2521. Procedures For Ne~otiation.Arbitration. and Approval
llfA~ents

ia) Agreements Amved a.r.11lrouSh Negollation.~~

,1'1 Volunwy negotiations.·-Upon receivmg a request for interconnection.
-.ervlces. or network elements ~ursuant to Section 25]. an Incumbent locaJ exchange carrier may
negouate and enter mto a bmding agreement wnh the requ~stlng telecommumcations camer or
earners wIthoUt regara to the standards set fonh in subsections Ib) and (C) of Section 151. The
agreement shall include a detailed schedule of itemized charges for interconnccuon and each
~ervice or network element inciuded in the agreement. The agreement. inctudlDg any
Interconnecuon agreement neg-otlated before the date of enactment of the TelecommUnications
Act of 1996. shall be submitted to [hI: Slate comnussion under subsectJon Ie) of this secuon.

2) ~1ediatJOn.--Any party negotiaung an agreement under this section mav, at
:.tny pomt In the negollauon. asK a State conurusslon to participate 1fi the: ne20llallon and t~
mediate any differences ansing 10 the course of the negotJaLIoT1. •

Ib) AgreementS Amved at ThroughCompuJsory Arbitration.~-

1) arbm3tion.--During the penod from the 1351h to the I60th dav <,indusive,
after' the date on wench an Incumbent tocal ex.change carrier recclves a request to~ negotiation
under thIS section. the carrier or any other party to the negouatlon may petltton a State
.::omnusslon to arbItrate any open Issues.

3) Wholesale poces ior teJecommun1cauons servlces.--For the purp
Secnon 2.51 (c)( 4 l. a ::itate comrrusslon shall dete:nmne wholesale: rates on the bUls C
char~ea to subscnoers for the telecommunicauons service requested. cxc:Juding the 1
thereof attnbutatlJe to any marketing. billing. collection. and other costs that will be
the local exchange camero

lel ApproVal by State Commission.--

r t) Approval rcquired.--Any interconnection agreement adopt!ld by t'l

arbitration shaH be submitted for approval to the State commission. A State oommis
which an agreement is submitted shaH approve or reject the agreement. with wnnen
to any deficiencIes.

12) Grounds for reJec1ion.--The State commission may only reject--

j A) an agreement lor any ponlOn thereof) adopted by negooal
subsecuon ia) if il tlnds that--

I i) the agrc:ement (or ponlon [hereof) discriminates ag
telecommuDlcations carner not a pany to the agreement: or

(ii) the implementatJon of such agreement or portion is
:onsistent with the public interest. convenience. and necessicy~ or

(8) an agreement (or any portIon thereof) adopted by arbiuabt
~ubsection (b) if it finds that the agreement does not meet the requirements of Section
including the reguJations prescribed by the Commission pursuant to Section 2S 1. or tI
set forth 10 subsection td) oftrus section.

I:) DurvotpctUioner.·-
. .,. (3) Preservation of aUlhority.·-N'otwithstanding paragraph (2), but sub
A1 A. party that pc:tLtlons a Slate commission under paragraph ( I) shaH. at Section 253. nothing in lhis section shall prohibit a State commission from estab1isM

he same ume a." it f,ubml\s the 'DCm)on. pro'Vlde the State COmmis.slon aJl relevant documentation enforcing other requirements of Stat.c: law in its revIew of an agreement. including n:q
.·onCemIn2-~ compliance With intrastate telecommunications service quality standards or requireme

(4) Schedule for decision.--Ifthe State commission does not act to &pi:

reject the agreemen~within 90 days after subrmsslon by the parties of an agreement ac
negouauon under subsection (aI, or within 30 days after submission by the puties of I

a.greement adapted by arbitratlon under subsection (bI, the agreement shall be dc:emec
~o State coun shall have Jurisdiction to revIew the action of a State COmmission in at:
rl:Jccung an agreement under thiS sectlon.

r5) Commission to act if state will not act.--[f a State commission fail!
cany OUt Its responSIbility under this section In any proceeding or other matter under I

then the Conurussion shall issue an order preempung [he State commission's jurisdic[:
procccdJ.ng or matter within 90 days after bemg notified (or taking notice~ of such fail
shall assume the responsIbility of the State CommJSSIon under this secuon with respec
proceeding or mart.er and act for the State cornnussion.

16) Review of stale comnuSSlon acuons.--ln a case In which a State fai
described in paragraph (5). the proceeding by the Commission under such paragraph a
judicial review of the Comnussion's actions shall be the exclusive remedies for a Stau
cOlDllUlSlon's failure [0 act. In any case tn which a State commission rn.akes a delenni
under this secuon. any party aggneyed by such detennination may bring an action in a
appropnate Federal dIStrict coun to determine whether the agreement or swement me
requuements of Secuon 25 J and this section.

If) Statements of Generally Available Terms.--

(3) Schedule for review.--The State commission to which a SlatemeD[ i:
submitted shall. not later than 60 days after the date of such submission--

(A) complete: the reView of such stuement under paragraph (2)
any reconSIderatIOn thereof), unless the subnutting carrier agrees to an extension of the
such review: or

(B) pemut such statement to take effect.

(4) Authority to continue review.--Paragraph (3) shaJJ not preclude the
cort\llUSSlon from contmuing to review a statement that has been pennitted to take effe.
subparagraph (B) of such paragraph or from approvmg or disapprovmg such statement
pllI'lIgrapn (2).

(5) Duty to negotJare not affected.--The submiSSion or approval of a sta.
linGer Uus subsectIOn shali nOI relieve a Bell operating company of its duty to negotia:le
and conditions of an agreement under Section 251.

Ig) Ccmsolidalion of State Proceedings.~-\Vhe~ not inconsistent with the tequu
lhis ACL a State comnusslon may. LO the extenC practicaL consolidate proceedings uncle
2I4(e), 25 J(0, 253. and this sectlotJ in order !o reduce adminisuative burdens on
tele.:ommunicauons earners. other parties to the proceedings, and the State commissiOt
carrying out Its responSibilities under this Act.

(h) Filing Required.--A State COmmission shaJJ make a copy of each apeement
unda' subsecuon Ie) and each statement approved under subsection (0 available for put
inspection and copYIng within 10 days after the agreement or slatement is approved. n
commission may charge a reasonable and nondiscrimlRatory fee 10 the parties to the agJ
to the party tiling the sta.teml:nt to cover the costs of approving and filing such agreeme
starement. .

!1i) [he position of each of the parties with respect to those issues:

1 i) {he unresoJved issues:

I Al shall be--

,:A) The State commission sha11linut its consideration of any petition
under paragraph ll) (and any rc:sponse theRtO) to the JSsues SCi fonh in the: peution.and in the
response. if any. tiled under paragraph (3).

IS) The State conunission may reqUiTe the petitioning partv and the
responding party to proVide such infonnlltton as may be necessary for the State co'nurussion [0
reach a decision on the unresolved issues. If any party refuses or f~ls unreasonably to respond
on a umcly basiS 10 any reasonable request from the State conurusslon. then the State
comnusslon may proceed on the basis of [he best information available to u from whatever
source derived.

•iii) any other issue discussed and resolved by the parnes.

B) A pany peutionmg a State commission under paragraph ( l) shall
provl<1e a copy of the petition and any documentation to the other pany or panles not Jater than
the day on which (he Slate COmmJSS10n receives the pehtlOn.

:J) Opponunay to respond.--A non-peutiomng pany (0 a negotiation under this
~ection may respond lO the other party's petition and proVide such additional infonnauon as It
Wishes w1thin 25 days after the State commissIOn receives [he pemion.

(4) ActIon by statecommission.~-

(I) In sen=i.--A Bell operating company may prepue and file wi.h •
COJIIIDIssion a statement of the tenns and conditions that such company pnera11y offel

Ie) The Slate cortUnlssion shall resolve each .issue set forth in the petition that Slate to comply with the requirements of Section 151 and the regulations themJn(
and tbe response. If any. by impoSing appropnaIe conditions as reqUired to Implement subsectIOn sWldards appitcable under this section.

(c}upon the 'PaJUes to the agreement. and s~aU conclude 'he resolution of anyumnolved issues (2) State comnussion review.-A State cornnussion may not approve 51
nm !aIer than 9 months after the date on which the local exchange carner received the- request nl h j'm ~.. (d) f·....·...-; and S '
l1nder this scenon. SIalllDeDI u ess sue swement comp le5 WI ~u~uon 0 ~ _.LlOO. ~'

the felUlalions thereunder. Except as proVided tn Secuon 2.53. nothiDg m this section
proftibil a State commission from establishing or enforcing other requimme:Du of Suw
review of such St;uemenL mcludiOll reauu'inll cornoHance with inttmtace telec:ommuni·

~ervia: quality standards or requuements.

.md

(5) Refusa.l to negou8te.--The refus.a.l of any other patty to the negotiation to
participate further tn the negoumons. to cooperue with the State COmmission in carrymg out its
function as an arbitrator. or tQ conunue to negoU81e in good faith in the presence. or with the
asSistance. of the: State Comtn.lSSlon shall be considered a failure to negotiate m good faith.

IcJ Standards for Arbiuauon.~·In n:solving by arbitration under subscctlon Ib) any open
:ssues and lmposmg condiuons upon [he panies [0 [he agreement. a State cOlTUlllssion snall--

(I) ensure that such resolution and conditions meet the requirements of Section
~S1. including the regulations prescribed by the Corrurusslon pu rsuant to Section 251:

2) eSlabhsh any rales for interconnection. ser.']c es. or network elements
J.ccording to S110sect]on ldl; anu

13) proVide a ~t:hedule for implemenrauon of the tenns and conditions bv the
parnes to [he agreement .

(d) Pricing Siandards.--

,1) Interconnection and network elemem charges..--Detemunauons bv a State
COmmISSion of the just and reasonable rate for the mterconnection of facilities and equipment for
purposes of subsection \cl(2) of Section 151. and the Just and reasonable rate for network
elements tor purposes of subsection \c\(3) of such secuon-·

I:i) based on the cost (determmed without reference [0 a
rate-or-retum or other rate-based proceeding) of proViding the imerconnection or network
dement Iwhichever IS applicable-I, and

1ii) nondiscrirmDatory. and

lB} may include a reasonable profit.

(2) Charges for transport and termination of traffic.~-

[A) In general.--For the purposes of compliance by an incumbent Jocal
~:(change carner with Section 2SHb)(51. a State cOmm15sion shall not conslder the terms and 'i) Ava.liabiJity to Other Telecommunications Carriers.-·A local ex.change carrit
..::onditions for reCIprocal compensauon to be JUsc and reasonable unless-- make available any mterconnecuon. service. or network element provided under an agn

. . . . approved under UuS seeuon to which it is a party to any other requesting te:Jecommunia
III such terms and condiuons proVide for the mutual and rec~P~aJ camer upon the SantC terms and conditions as those provided in the: agreement.

recovery by each came! of costs asSOCiated wUh the tranSpon and tennination on each carner s
nerwork: facilities of caUs that originate on the network: facilities of the other carrier. and Ij) DefInition of Incumbent Local Excbaoge Carrier.--For purposes of this SCCtil

term "incwnbeDc local ex.change carrier" has the meaning provuicd in Section 251(h).
Iii) such terms and conditions detemune such costs on the basis or

a reasonable appro:lUmauon of the additional costs of tenninaung such calls.

(B) Rules of consuucuon.--This paragraph shall not be construed--

I!) to preclude arrangements that alford the muwal recovery ot
o;osts Ihrough the offsetung of reciprocal obligations. mcJudin8 arrangements that waive muwaJ
recovery (sucb as bill-.and-keep arrangements.; or

(ii) to authonze the Comrnissaon or any State commission to
enpae m any rate regulation proceeding to establish with puticu.iarity the additional CQsts ot
~ or wminalia.g call.s, or to requinl carriers 10 maimaio. records with respect to the
addkkm.. cosu of such calls.



Title III • Provisions Relating to Radio

Part I • General Provisions

Section 332 [47 USC Section 332]. Mobile Services

(c) Regulatory Treatment of Mobile Services.

(I) Common Carrier Treatment of Commercial Mobile Services.

(A) A person engaged in the provision of service that is a commercial
mobile service shall. insofar as such person is so engaged. be treated as a common carrier for
purposes of this Act, except for such proVIsions of Title Uas the Commission may specify by
regulation as inapplicable to that servtce or person. In prescribing or amending any such
regulation. the Commission may not specify any provision of Section 201. 202, or 208, and may
specify any other provision only if the Commission determines that··

(i) enforcement of such provision is not necessary in order to
ensure that the charges, practices. classifications. or regUlations for or in connection with that
service are just and reasonable and are nOl unjustly or unreasonably discriminatory;

(ii) enforcement of such provision is not necessary for the
protection of consumers: and

(iii) specifying such provision is consistent with the public
interesL

(B) Upon reasonable request of any person proViding commercial mobile
service. the Commission shall order a common camer to establish physical connections with
such service pursuant to the proVIsions of Section 201 of this Act. Except to the extent that the
Commission is required to respond to such a request. this subparagraph shall not be construed as
a limitation or expansIOn of the Commission's authonty to order interconnection pursuant to this
Act.

(3) State Preemption... (A) Notwithstanding Sections 2(b) and 221(b), no State
or local government shall have any authority to regulate the entry of or the rates charged by any
commercial mobile service or any private mobile service. except that this paragraph shall nOl
prohibit a State from regulating the other temrs and conditions of commercial mobile services.
Nothing in this subparagraph shall exempt providers of commercial mobile services (where such
services are a substitute for land line telephone exchange service for a substantial ponion of the
communications within such State) from requirements imposed by a State commission on all
providers of telecommunications services necessary to ensure the universal availability of
telecommunications service at affordable rates. Notwithstanding the first sentence of this
subparagraph. a State may petition the Commission for authority to regulate the rates for any
commercial mobile service and the Commission shall grant such petition if such State
demonslrates that..

(i) market conditions with respect to such services fail to protect
subscribers adequately from unjust and unreasonable rates or rates that are unjustly or
unreasonably discriminatory; or

(ii) such market conditions exist and such service is a replacement
for land line telephone exchange service for a substantial portion of the telephone land line
eltchange service within such State.

The COllUll1ssion shall prOVIde reasonable opportunity for public comment in response to such
petition. and shall. WIthin 9 months after the date of irs submission. grant or deny such petition.
If the Comnusslon grants such petition. the Commission shall authorize the State to exercise
under Slate law such authonty over rates, for such periods of time. as the Commission deems
necessary to ensure that such rates are just and reasonable and not unjustly or unreasonably
discnminatory.

(B) If a State has in effect on June I. 1993. any regulation concerning the
rates for any commerctal mobile servIce offered in such State on such date. such State may, no
later than I year after the date of enactment of the Omnibus Budget Reconciliation Act of 1993.
petllion the Comnusslon requesting that the State be authorized to continue exercising authority
over such rates. If a State tlles such a petition. the State's existing regulation shall,
notwithstanding subparagraph (Al. remain in effect until the Commission completes all action
(including any reconsideration) on such petition. The Commission shall review such petition in
alXordance WIth the procedures established in such subparagraph. shaIJ complete all action
(including any reconSIderation) within twelve months after such petition is filed, and shall grant
such petition if the State satisfies the showing required under subparagraph (A)(i) or (Al(ii). If
the Comnussion grants such petition. the Commission shall authorize the State to exercise under
State law such authority over rates. for such period of time. as the Commission deems necessary
to ensure that such rates are just and reasonable and not unjustly or unreasonably discriminatoty.
After a reasonable period of time. as detenmned by the Commission. has elapsed from the
issuance of an order under SUbparagraph (A) or this subparagraph. any interested party may
petition the CommisslOn for an order that the exercise of authority by a State pursuant to such
subparagraph is no longer necessary to ensure that the rates for commercial mobile services are
just and reasonable and not unjustly or unreasonably discriminatory. The Commission shaIJ
provide reasonable opportunity for pUblic commenl In response to such petition, and shall, within
9 months after the date of irs submission, grant or deny such petition in whole or in part.


