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.....hen acquired as investment rental
property, are not likely to violate the
antitrnst laws. Acquisitions of these
types of real property are often made
solely for rental investment purposes. In
such instances. investors in such
property play no active role in the
business conducted on these properties
and seek only to profit from their
investment in the real estate. Moreover.
in order to reduce risk of loss in the
value of the real estate they hold.
purchasers of numerous properties
generally do not concentrate their
investments in a single geographic
market. Given the size and
unconcentrated nature of the real estate
market. such acquisitions are not likely
to pose a competitive concern. The
limitations in new § 802.5 on the intent
of the a~uiring person and the use of
the qualifying real property are designed
to insure that the exemption will not be
available for any acquisition intended to
achieve business objectives that are not
related to the rental or investment
objectives.

Although the investment rental
property exemption may apply to real
property. such as office or residential
property. hotels/motels and rental retail
space. that is also exempt under § 802.2.
there will be no need to apply new
§ 802.5 to the acquisition of these
categories of real property assets. The
important distinction between § 802.2
and § 802.5 is that § 802.2 exempts
acquisitions of specific classes of real
propeny assets and does not incorporate
the intent-based test of § 802.5. while
§ 802.5 exempts any type of real
property assets that meet the rule's
requirements for investment rental
propeny. In addition. the exemptions
for acquisition of real property under
§ 802.2 apply even if the acquiring
person occupies the property for any
purpose while § 802.5 pennits the
acquiring person to use the acquired
investment rental property assets only
to manage or operate the real property
assets being acqUired.

Proposed § 802.5 limited the
availability of the exemption for
acquisitions of investment rental
property to institutional investors as
defined by § 802.64 and persons whose
sole business is the acquisition or
management of investment rental
property assets. Comment 2
recommended that the limitation on
qualified purchasers be eliminated
because the definition of investment
rental property assets in proposed
§ 802.5(b) would be sufficient to prevent
purchasers from conducting business on
the property being acquired. Comment
31 sugested that the exemption should
be available to persons other than

investors whose sole business consists
of acquiring or managinR investment
rental property assets. REITs. the
commenter pointed out. are permitted to
own certain assels such as temporary
stock and bond inv~stments that are not
investment rental property and thus,
under the proposed rules. may not
qualify as entities whose sale business
is acquiring and managing investment
rental property assets.

The Commi~ionhas determined that
the dual restrictions in proposed § 802.5
which made the exemption available
only to (1) certain types of investors for
(2) acquisitions of investment rental
property W~J'9 too limiting. The
Commission believes that eliminating
the first restriction will not compromise
the efficacy of the exemption. Thus.
new § 802.5 is available to all types of
purchasers so long as the acquisition
qualifies as investment rental property
assets.

New § 802.5 includes a provision,
found in other sections of Part 802 and
omitted from proposed § 802.5. stating
that in an acquisition that includes
investment rental property. the transfer
of any other property shall be separately
subject to the requirements of the act.
Thus an investor can purchase property.
the acquisition of which is exempt
under § 802.5. and non-exempt assets
valued at $15 million or less and still
qualify for the exemption.

In addition. the provision included in
proposed ~02.5 exempting
acquisitions of voting securities of an
entity holding assets that consist solely
of investment rental property assets has
been modified and moved to new
§ 802.4. Thus. the exemption for
acquisitions of voting securities of
issuers holding § 802.5 assets will be
governed by § 802.4. This change results
in greater comparability between the
direct acqUisition of § 802.5 assets and
the acquisition of voting securities of
issuers holding these assets.

Proposed § 802.5 included within the
definition of investment rental property
assets any space occupied by the
acquiring person for the sole purpose of
maintaining, managing or supervising
the operation of real property and real
property rented only to entities not
included within the acquired person.
The proposal incorrectly implied that an
investor could not lease a portion of the
acquired rental property to a subsidiary
or other affiliated entity which would.
in tum. manage the property on behalf
of the investor. The language in new
§ 802.5 has been changed and explicitly
pennits the investor to establish this
arrangement with a subsidiary solely to
maintain. manage or supervise the
purchased. property.

For some acquisitions. in order to
determine prior to the acquisition
whether the buyer will use the
investment rental property in
accordance with the requirements of
§ 802.5. it may be necessary to examine
the acquisition intent of the acquiring
person. particularly if that investor is
controlled by a person that also controls
entities engaged in other businesses.
The acquisition intent can be inferred
from the context of the transaction and
from actions by the acquiring person
before the acquisition. Circumstances or
conduct such as the follOWing may be
scrutinized separately or in combination
to detennine whether the acquiring
person has an intent that is fully
consistent with holding property solely
8S investment rental property assets: (1)
the acquiring person undertook. prior to
the acquisition. a study of the cost of
converting the property for use by one
of its businesses: (2) the property is to
be converted for use by the acquiring
person; (3) prior to the acquisition. the
property is being leased to or used by
entities included within the acquiring
person; (4) a portion of the acquired
property is being leased at the time of
the acquisition to a competitor of the
acquiring person; and (5) the purchase
price reflects the value of a business
operated on the property rather than the
investment rental value of the property.

Because § 802.5 covers a broad range
of nan-specific assets and places no
limits on who may acquire the assets.
the Commission has declined 10 adopt
the suggestion in Comment 7 to
eliminate the requirement that the
property to be acquired will be rented
only to entities not included within the
acquiring person. The Commission also
declined to adopt the suggestions in
Comments 7 and 9 to eliminate the
restrictions on the acquiring person's
use of any space on the property for the
sole purpose of maintaining. managing
and supervising the operation of the
property. Limits on the use of the
property provide additional safeguards
to insure that the property is being
acquired for investment or rental
purposes. since other safeguards such as
limits on the type of investment rental
property that can be acquired and the
type of investor that qualifies for
exemption are absent from new § 802.5.

Currently. HSR notifications are not
reqUired for acquisitions of realty made
by REITs under the ordinary course of
business exemption. REITs acquire real
estate in the ordinary course of their
business. and the fiduciary nature of
their investment activities and the
restrictions imposed upon them by the
Internal Revenue Code safeguard against
improper use of property they acquire.
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New § 802.5 is not intended to. narrow
the exemption from the reporting.
requirements that is currently avaIlable
to REITs.

Comment 9 noted that the language of
proposed § 802.5 excluded the
acquisition of a REIT by a non-REIT.
because of the restriction on the type of
investor that qualified for the
exemption. Acquisitions of REITs by
non-REITs are currently subject to the
notification requirements. because the
fiduciary restraints that govern
acquisitions by REITs do not generally
apply to non-REITs. However. under
new § 802.5. the acquisition by a non
REIT of all of the assets of a REIT may
be exempt from the reporting
requirements if the transaction meets
the requirements of the exemption. The
acquisition of all of the assets of a REIT
by another REIT is currently an exempt
transaction. even though the acquired
REIT may hold certain non-real estate
assets. and new § 802.5 does not
supersede this exemption.

VI. Agregation Rules
Section 801.15 states that.

notwithstanding § 801.13. certain assets
and voting securities acquired in
exempt transactions are not considered
to be "held as a result of an
acquisition." These rules and concepts
govern whether certain acquisitions
must be aggregated to determine if a
proposed acquisition requires
notification. As the Statement of Basis
and Purpose makes clear (43 FR 33479).
§ 801.15 is applicable to simultaneous
acquisitions in which both exempt and
non-exempt assets or voting securities
are being acquired from the same
acquired person and to acquisitions of
non-exempt assets or voting securities
after the person has previousl'y.acquired
exempt assets or votmg secunhes from
the same acquired person.

Section 801.15(a) provides that assets
and voting securities exempt at the time
of acquisition under certain provisions
of the act and rules are not beld as a
result of the acquisition. Acquisitions
exempted by section 7A(c}(l} of the act
are among the classes listed. As a result.
in determining whether an assets
acquisition meets the more than $15
million size-of-transaction criterion of
section 7Ala)13l, the value of assets
acquired in the ordinary course of
business is not counted. Because § 802.1
declares that certain acquisitions are
and that others are not considered to be
transfers in the ordinarv course of
business under section'7Alc)(l). it is not
necessary to list § 802.1 separately in
§ 801.15(a). However. to eliminate
possible confusion. § 802.1 is listed in
§ 801.15(a). along with section 7A(c)(l}.

to make clear that assets exempted
pursuant to § 802.1(bl. lc) and (dl are
not deemed to be held as the result of
an acquisition for aggregation purposes.
Therefore. an acquisition of current
supplies valued at S8 million is not
aggregated with subsequent acquisitions
from the same person to detennine if a
proposed acquisition will exceed the
$15 million size-of-transaction
notification threshold. since the current
supplies are exempt pursuant to section
7A(c)(1) and § S02.1(c}.

New § 802.2. which provides an
exemption for the acquisition of certain
types of real property assets (new
facilities. used facilities. unproductive
real property, office and residential
property. hotels and motels. recreational
land. agricultural property. rental retail
space and warehouses) is also listed in
§ 801.15(a) since the exemption sets no
dollar limit on the amount of exempt
assets that may be acqUired without
prior notification. Since new § 802.2 is
listed in § 801.15(a). assets exempt
under this provision are never held as
a result of an acqUisition. Section 802.5.
which exempts acquisitions of
investment rental property also appears
in § 801.1Sta}. However. it is important
to note that new 55802.2 and 802.5
provide that the acquisition of any other
assets not exempted by new §§ 802.2
and 802.5 are subject to the
requirements of the act and the rules as
if they were being acquired in a separate
acquisition. Consequently. in an
acquisition that includes these exempt
assets. the acquisition of other non
exempt assets are subject to the
aggregation requirements of § 801. 13(b).

Sect~~ns 802.3 (exempting ce.rtain
acquiSItions of carbon-based mmeral
reserves) and 802.4(exempting
acquisitions of voting securities of
issuers holding exempt assets under
section 7A (c)(2) of the act. §§ 802.2.
802.3 and 802.5. plus non-exempt assets
valued at $15 million or less), appear in
§ 801.15(b). This provision requires
parties to aggregate the value of
otherwise exempt assets that are
transferred in separate acquisitions.
Section 801.15(b) provides that the
aggregation rules of § 801.13 are to be
applied if. as a result of a proposed
subsequent transaction. the assets from
that transaction and an earlier
transaction will exceed a quantitative
limitation on the exemption of assets of
that kind. Thus. the $500 million
limitation for oil and gas reserves and
the $200 million limitation for coal
reserves in § 802.3. that were not
reached in an earlier acquisition. may be
exceeded by a subsequent acquisition of
reserves.

Example 4 to § 801.15 amends the
current Example 4. in which the
acquiring person is purchasing two
mines. The existing example does not
indicate whether the mines contain
carbon-based minerals. Based on the
value of the mines stated in the
example. § 802.3 would exempt their
acquisition if they are carbon-based
mineral reserves. To avoid possible
confusion. the acquired assets have been
changed to manufacturing plants.

In response to a suggestion in
Comment 9. language has been added to
Example 5 regarding valuation of assets
in sequential acquisitions to detennine
if the limitation in § 802.3 has been
exceeded. In such acquisitions. the
buyer is not required to determine the
current fair market value of the assets of
the first acquisition. but be may use the
value of those assets at the time of their
prior acquisition pursuant to
§ 801.10(b). However. in applying
§802.4. if in the first acquisition the
buyer bad purchased a minority share of
the voting securities of an issuer that
held the exempt oil reserves assets and
proposed to buy additional voting
securities from the same issuer. the
buyer is required to revalue the total
boldings of the issuer at the time of the
second acquisition to determine if the
issuer's holdings of oil and gas rights
and reserves exceed the limitation in
§802.3.

In proposed § 801.15. only § 802.4(b)
appeared in § 801.15(b) because only
that provision of § 802.4 exempted
acquisitions of voting securities of
issuers holding assets that. if acquired
directly, were exempt subject to certain
dollar limitations. Paragraphs (a) and (b)
of proposed § 802.4 have now been
consolidated into new § 802.4(a) since
the exemption has been expanded to
exempt issuers holding exempt assets
and non-exempt valued at $15 million
or less. New § 802.4 now appears in
amended § 801.15(b} to reflect the
provision contained in § 802.4(a)
limiting the value of the non-exempt
assets that the issuer whose voting
securities are being acquired can hold.
Also. three new examples have been
added to § 801.15 to illustrate the
aggregation principles of § 802.4 (see
discussion of new § 802.4, above).

List orSubjects in 16 CFR Parts 801 and
802

Antitrust.

Amended Rules

The Commission amends Title 16.
Chapter 1. Subpart H. of the Code of
Federal Regulations as follows:
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3. Section 801.15, Example 4 is
revised. and Examples 5. 6.7 and 8 are
added to read as follows:

1101.15 AG1I~n or voUng NCurtUM
IIMI .... the 8CqUlslUon of which ...
eumpt.

PART 801-COVERAGE RULES

1. The authority citation for Part 801
continues to read as follows:

AlIlItority: Sec. ;-A(d), Clayton Act. 15
V.S.c. 18B(d). as added by sec. 201. Hart·
Scott·Rodino Antitrust Improvements Act of
1976. Pub. L. 94.....35. 90 Stat. 1390.

2. Section 801.1 5(a)(2) and (b) are
revised to read as follows:

1101.15 AG1INptIon or Yotl~ NCuritiea
Md _ts the ecqulsltloft of which wu
ellempt.

(a)· • *
(2) Sections 802.1,802.2.802.5.

802.6(b)(1), 802.8, 802.31, 802.35,
802.50(a)(1), 802.51(a), 802.52, 802.53,
802.63. and 802.70;

(b) Assets or voting securities the
acquisition of which was exempt at the
time of acquisition (or would have been
exempt. had the act and these rules been
in effect). or the present acquisition of
which is exempt. under section 7A(c)(9)
and §S 802.3. 802.4. 802.50(a)(2).
802.50(b), 802.51(b) and 802.64 unless
the limitations contained in section
7A(c)(9) or those sections do not apply
or as a result of the acquisition would
be exceeded, in which case the assets or
voting securities so acqUired will be
held; and

agwegated is greater than $15 million. Thus
the acquisition of Ihe voting securities of N
is nol exempt. If "X" proposed to acquire 50
percent or more of the voting securities of
both M and N in the same acquisition. the
assets of M and N must be Iggrt'gated to
determine if the acquisition of the vOlina
securities of both iS5uers is exempt. Since the
fair market value of Ihe aggregaled non
exempt assets exceeds $15 million, the
acquisition would not be exempt.

8. "A" acquired "9 percent of the voting
securities of M and 45 percent of the voting
securities of N. Both M and N are controlled
by "B." At the time of the acquisition M held
rights to producing coal reserves worth 590
million and N beld a producing coal mine
wortb 590 million. This acquisition was
exempt.ince the aggregated holdings fell
below the $200 million limitation for coal in
S802.3(b). A year later, "A" proposes to
acquire an additional 10 percenl of the voting
securities of both M and N. In the intervening
year. M has acquired coal reserves so that its
holdings are now valued at $140 million. and
the value of N's assets remained und,augcd.
..A·... second acquisition would not be
exempt. "A" is required to determine the
vlllue ofthe exempt assets and any non·
exempt assets held by any issuer whose
votina securities it intends to acquire before
each proposed acquisition (unless "A"
alnJadyowns 50 percent or more of tbe
votina securities of the issuer) to determine
if the value of those holdings of the issuer
falls below tbe limitation oi the applicable
exemption. Here, an assessment shows that
the holdings of M and N now exceed the
5200 million limitation for coal reserves in
§802.3. ,.

PART 802-EXEMPTION RULES

1. The authority citation for Part 802
continues to read as follows:

Autlaority: Sec. 7A(d). Clayton Act. 15
U.S.c. 18a(dj, as added by sec. 201. Hart·
Scott·Rodino Antitrust Improvements Act of
1976, Pub. L. 94-435,90 Stat. 1390.

2. Section 802.1 is revised to read as
follows:

S102.1 Acqu...Uons 0' goods and I'NIty In
1M ordinary cou.... of business.

Pursuant to section 7A(c)(l).
acquisitions of goods and realty
transferred in the ordinary course of
business are exempt from the
notification requirements of the act.
This section identifies certain
acquisitions of goods that are exempt as
transfers in the ordinary course of
business. This section also identifies
certain acquisitions of goods and realty
that are not in the ordinary course of
business and, therefore, do not qualify
for the exemption.

(a) Operating unit. An acquisition of
all or substantially all the assets of an
operating unit is not an acquisition in
the ordinary course of business.
"Operating unit" means assets that are
operated by the acquired person as a

months laler, "A" aRf8es to acquire oil and
gas right. valued at 575 million from "8."
PlI"Igraph (b) of this section and
S801.13(b)(2) require aggregating the
previou.ly exempt acquisition of oil rtlSflrves
with the second acquisition. If the two
acquisitions, when aggregated. exceed the
S500 million limitation on the exemption for
oil and gas reserves in § 802.3(a)...A" and
"8" will be required to file notification for
the latter acquisition. including within the
filings the earlier acquisition. Since. in this
example. the total value of the assets in the
two acquisitions, when aggregated, is less
than S500 million. both acquisitions are
exempt &om the notification requirements. In
determinina whether the value of the assets
in the two acquisitions exceed 5SOO million.
"A" need not determine the cUlT8nt fair
market value of the oil reserves acquired In
the first transaction, since these assets are
now within the person of"A."Instead "A"
may use the value of the oil reserves at the
time of their prior acquisition in acct>rdance
with S801.1O{b).

6. "X" a"luired 55 percent of the voting
securities of M. an entity controlled by "Z."
six months ago and now proposes to acquint
50 percent of the voting stock of N. another
entity controlled by "z." M's assets consist
of $150 million worth of producing coal
reserves plus $7 million worth of non-exempt
assets and N's assets consist of a producing
coal mine worth 5100 million together with
non-exempt assets with a fair markel value of
56 mUlion. "X's" acquisition of the voting
securities of M was exempt under § 802.4(a)
because M beld exempt a.sets punuant to
S802.3(b) and les. than 515 million of non
exempt auets. Because "X" acquired control
of M in the earlier transaction. M is now
within the person of "X," and the assets of
M need not be agregated with those of N to
determine if the subsequent acquisition of N
will exceed the limitation for coal reserves or
for non-exempt assets. Since tbe assets of N
,lone do not exceed these limitations, "X's"
acquisition of N also i. not reportable.

7. In Example 6. above, assume that "X"
acquired 30 percent of the voting secUrities
of M and proposes to acquire 40 percent of
the voting securities of N, another entity
controlled by "Z." Assume also that M's
assets at the time of "X's" acquisition of M's
votina securities consisted of 590 million
worth of producing coal reserv~s and non
exempt asset. with a fair market value of 59
million, and tbat N's assets cUlT8ntly consist
of 560 million worth of producing coal
reserves and non·exempt assets witb a fair
market value of 58 million. Since "X"
acquired a minority interest in M and intends
to acquire a minority interest in N, and since
M and N are controlled by "Z," the assets of
M and N must be aggregated. pursuant to
§ 801.15(bl and S801.13, to detennine
whether the acquisition of N's voting
securities is exempt. "X" is required to
determine the current fair market value of
M's usets. If the fair market value of M's cael
reserves is unchanaed. the iI8I"!Iated exempt
....ts do Dot exceed the limitation for coal
reserves. However. if the present fair market
value of N'. non-exempt assets also is
unchanged. the present fair market value of
the non-exempt assets of M and N when

*

*

*

•

•

•

•

Examples:· • •
4. Assume that acquiring penon "8:' a

United States penon. acquired &om
corporation "X" two manufacturing plants
located abroad. and assume that the
acquisition price was 540 million. In the
most recent year, sales into the United States
attributable to the plants were 515 million.
and thus the acquisition was exempt under
S802.50(a)(2). Within 180 day. ohbat
acquisition, "8" seeks to acquire a third plant
&om "X," to which United States sales of 512
million were attributable in the most neent
year. Since under § 801.13(b)(2), as a result
of the acquisition. "B" would hold all three
plants of "X:' and the 525 million limitation
in § 802.50(a)(2) would be exceeded. under
paragraph (b) of this rule. "8" would hold
the previously acquired as.ets for purposes of
the second acquisition. Tberefore, a. a result
of the second acquisition, "B" would bold
assets of X exceeding 515 million in value,
would not qualify for the exemption in
§ 802.50(a)(2). and must observe the
requintments of the act and file Dotification
for the acquisition of all thtM plants before
acquiring the third plant.

5. "A" acquires producing oil reserves
valued at $400 million &om "8," Two
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business undertaking in a particular
location or for particular products or
services. even though those assets may
not be organized as a separate legal
entity.

(h) New goods. An acquisition of new
goods is in the ordinary cowse of
business. except when the goods are
acquired as part of an acquisition
described in paragraph (a) of this
section.

(c) Current supplies. An acquisition of
current supplies is in the ordinary
course of business. except when
acquired as part of an acquisition
described in paragraph (a) of this
section. Tbeterm "current supplies"
includes the follOWing kinds of new or
used assets:

(1) Goods acquired and held solely for
the purpose of resale or leasing to an
entity not within the acquiring person
(e.,.• inventory).

(2) Goods acquired for consumption
in the acquiring person's business (e.g.•
office supplies. maintenance supplies or
elldricity), and

(3) GoOds acquired to be incorporated
in the final product (e.g.• raw materials
and comJX!nents).

(d) UsiJd durable goods. A good is
"durable" if it is designed to be used
repeetedly and has a useful life greater
than one year. An acquisition of used
dunble goods is an acquisition in the
ordinary course of business if the goods
.... not acquired as part of an
ec:quisition described in paragraph (a) of
this section and any of the following
criteria are met:

(t) The goods are acquired and held
solely for the purpose of resale or
leuinl to an entity not within the
aajuiring person: or

(2) The goods are acquired from an
aajuired person who acquired and has
held the goods solely for resale or
leuinl to an entity not within the
8Cl)uind person: or

(3) The acquired person has replaced.
by acquisition or lease. all or
subltantially all of the productive
capacity of the goods beina sold within
six months of that sale. or the acquired
person hu in good faith executed a
contract to replace within six months
after the sale, by acquisition or lease. all
or substantially all of the productive
ca~i-'y of the goods being sold: or

(4) The goods have been used by the
acquired person solely to provide
.....meDt and administrative support
~ces for its business operations. and
the ICquired person hu in lood faith
8XKUtitd a contrad to obtain
sulaltaotially similar services u were
provided by the goods beiDS sold.
Management and administrative support
services include services such as

accounting. legal. purcOasing. payroll.
billing and repair and maintenance of
the acquired person's own equipment.
Manufacturing. research and
development. testing and distribution
(i.e.• warehousing and transportation)
are not considered manasement and
administrative support services.

Examples: 1. Greengrocer Inc. intonds to
sell to "A" all of the asHU of one of the 12
grocery stons that it own. and operates
throupout the metropolitan arn of City X.
Each of Greeqrocer's stores constitutes III

operatlna unit. i.e.. a bu.ines. uDdertakina in
a particular location. Thus"A's" acquisition
is DOt 'UlDpt u an lequi.ition in the
ordiniry course of bu.iDels. However. the
acquisition will DOt be subjllct to the
notiflcatiOD Nqu1rementl if thiI acquisition
price or fair market value of tile store's assets
does not.xceed 5t5 million.

2. "A." a mlDufaetunll' of airplllle engines.
.... to pay 520 million to "8," a
IIIInufac:tunr of alrpllll' piIU. for certain
new easine components to be used in the
manufacture of .irplane eDllines. The
acquisition is exempt under § 802.1(b) as Dew
good. u well u under S802.t(c)(3) a.
current supplies.

3. "A." a poweraeneration c.ompany.
plVpOMl to purchase from "B," a COlli
CGIIlpIDy. 525 million of COIl under. Iona
term COIltne:t for use in its facilities to supply
electric power to a "'Iional public utility and
SMID to I8Verallndustrial sites. This
trulsaetlOD is exempt under S802. t(c)(2) u
In lequlsltiOD ofcurrent suppliet. However.
if"A" propollCl to purchase coal raul'Yel
rather thaa .n.... into a COIltrICt 10 IcqUile
output of a c:oalmin•• the acquisition wouJd
not be .lUImpt a. In acquisition of aood. in
the ordinary course of bu.iness. The
acqu,isition may stW be eumpt pursu.nt to
S102.3(b) u In acquisitiOD of relefVes of coal
if the "",,"rements of that section are met.

4. "A," I Dallonal producer of canned &\lit.
pnIHI'VW. jalDland jellles.1p'll8t to purcJwe
&am "S" for 525 million a total of to.ooo
IICftI of orchard. IDd vin.yard. in several
locatiODl tbrouebout the U.S. "A" plans to
harvest the frWt from the aaelp for use iD
its caul,. opendons. The acquisition is not
....,. wader S802. t because orchards IDd
viDeyards are real property. not "goods." Ii
on the otMr haad. "A" Ud contracted to
acquile from "S" the &ult and grapes
harveIteG from the ordwds and vineyards.
t.be acquisition would qUII11fy for the
e_ptioD a. ID acquisition of current
suppU.1Ulder S102.t (e)(3). Althouah the
tJ'U1t'w of orchards and vineyards I. not
__pt uDder S102. t. the ee:qui.itlon would
be eumpt under S802.2(a) IS an acquisition
of 9icu1tur11 property.

5. "A," a railcar 1.I.iDII company. wiJI
purchue 520 milJion of new railcan from I
rtilcar menufacturer in order to expand its
exiltllll Beet ofcall available for In... Th.
t:raDIM:tioo is .xempt uDder §802.1(bJ a. an
acqu.iIition of DeW loods aDd 5102.t(c). as ID
aoquIsitioa ofCW'IWDt .upplies. If"A"
_equeatly sells the railCars to "C". I
alIIUJIII'dal railroad company. thet
acquisitiOD would be .xempt under
§ 102.t(d)(2J. provided that "A" acquired and

held the railcars solely for resale or leasing
to an entity not within itself.

6 a major oil company. proposes to
seU two of ils used oil tankers for 515.5
million to "8," a dealer who purchase. oil
tankers from the major U.S. au corupanies.
..B·... acquisition of the used oil tanken is
ell.mpt und.,r S802.1(d)(1J provided that "B"
is actuaHy acquiring beneficial uwnership of
lhe used tankers and is not acting as an agent
of tbe seller or purchaser.

7...A." a cruise shlr operator. plans to sell
for SIS million one 0 its cruise ships to "B."
another cruise .hip operator. "A" bu. iD
good faith. executed I contract to acquile a
new cruise .hip with .ubstantially the same
capacity from I .hip builder. The contract
specifies that ..A" will rtlCAtlve the Dew cruiSe
.hip witbin one month after thiI scheduled
date of the sale of its UIed cruise ship to "B."
SIDc:e "B"i. acquiriD& I used durable aood
that ..A" bu contracted to replace within .ix
mouths of the sale. the acquisition is exempt
UDder S102.1(d)(3).

8. "A," a luxury CNise ship opelltor.
proposes to sell to "B," a credit company
enllled In the ordlnlry count of its business
in le" financing transactions. its neet of six
pusenaer ships under I lo-year sale!
lea..back ammpmenl That acquisition is
eumpt pursuaat to S802.1(d)(1). used
durable eoods acqu,ired for leulDg purposes.
The Kqui.itlOD is liso exempt under
S102.63(1) IS a bona fid. credit transaction
entered iDto in the ordinary course of ..8·...
buslneu. "B" now proposes to sell the .hips.
.ubject to the current leue financiDl
amapment. to "C," lnother leue ftDaDdna
campuy. Th.islnDJac:tion is exempt under
S102.1(dJ(t) and 5802. tld)(2J.

9. Three months ...A," I manufacturiDI
compuy. acqUi.raclseveral new IIIIIChines
that will replace equipment on one of Its
production lIDe1...A·... capacity to produce
the same products inaeued moc:lest1y wileD
the iD....t1on of the new equipment WI.
completed. "8," a manufacturing company
that produaJs products similar to thOH
produced by "A." ha. entered into I contnet
to lequire for 5t8 million the machinery that
"A" replaced. Delivery of the equipment by
"A" to "B" is scheduled to oexur within
thirty days. Slace "A" purchased new
lIIlIChinery to replace the productive capacity
of thilllIed equipment. which It sold within
six months of the purchase of the new
equipment. the acquisition by "S" is ex.mpt
UDder S802.1(d)(3).

to. "A" wUl ..ll to "B" for 516 million all
of the equipm.nt "A" u..s exclu.ively to
perform Its billinl requirements. "S" will use
the equipment to provide ..A·... billina needs
PW'IUIDt to a contract which "A" and "B"
executed 30 days • in conjunction with the
equipment pun::hase aareement. Althouah the
assets "B" will acquire mab up essentially
all of the assets of one of"A·... muq.meat
and administrative .upport services
dlvisloas. the acquisition quallft.. for the
exemption UDder S102.1(dX4) because I
compuy's internal mllll8'lDeot and
admiDistrative support services. however
cqanlzed. are not an operatiDI unit u
cle6ned by S802.t(a). MlDII'meDt and
administrative support services are IlOt I
"business undertak.ing" as that tena is used
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in § 802.1(a). Rather, they provide support
and benefit to the company's operating units
and support the company's business
operations. However. if the assels being sold
also derived revenues from providing billing
services for third parties. then the transfer of
these assets would not be exempt under
§ 802.1(d)(4). since the equipment is not
being used solely to prOVide management
and administrative support services to "A".

11. "A." a manufacturer of pharmaceutical
products. and "B" have entered into a
contract under which "B" will provide all of
"A's" research and development needs.
Pursuant to the contract. "B" will also
purchase all of the equipment that "A"
fonnerly used to perfonn its own research
and development activities. The sale of the
equipment is not an exempt transaction
under § 802.1(d)(3) because"A" is not
replacing the productive capacity of the
equipment being sold. The sale is also not
exempt under § 802.1(dl(4}. because
functions such as research and development
and testing are not management and
administrative support services of a company
but are integral to the design. development or
production of the company's products.

12. "A," an automobile manufacturer, is
discontinuing its manufacture of metal seat
frames for its cars. "A" enters into a contract
with "8," a manufacturer of various
fabricated metal products. to sell its seat
frame rroduetion lines and to purchase from
"8" 81 of its metal seat frame needs for the
next five years. This transfer of productive
capacity by "A" is not exempt pursuant to
§ 802.1(d)(3), since"A" is not replacing the
productive capacity of the equipment being
sold. The acquisition is also not exempt
under S802. tld)(4). "A's" sale of production
IlDea i. not the transfer of goods that proVide
management and administrative services to
support the buainess operations or'A"; this
manufacturing equipment is an integral part
of "A's" production operations.

3. Part 802 is amended by adding
Sections 802.2. 802.3, 802.4 and 802.5
to read as follows:

, 101.2 certain ecqulsltlons of real
property .......

(a) New facilities. An acquisition of a
new facility shall be exempt from the
requirements of the act. A new facility
is a structure that has not produced
income and was either constructed by
the acquired person for sale or held at
all times by the acquired person solely
for resale. The new facility may include
realty. equipment or other assets
incidental to the ownership of the new
facility. In an acquisition that includes
a new facility. the transfer of any other
assets shall be subject to the
requirements of the act and these rules
as if they were being acquired in a
se~arate acquisition.

(b) Used facilities. An acquisition of a
used facility shall be exempt from the
requirements of the act if the facility is
acquired from a lessor that has held title
to the facility for financing purposes in

the ordinarv course of the lessor's
business bv a lessee that has had sole
and contin'uous possession and use of
the facility since it was first built as a
new facility. The used facility may
include realty, equipment or other
assets associated with the operation of
the facility, In an acquisition that
includes a used facility that meets the
requirements of this paragraph, the
transfer of any other assets shall be
subject to the requirements of the act
and these rules as if they were acquired
in a separate transaction.

(c) Unproductive real property. An
acquisition of unproductive real
property shall be exempt from the
requirements of the act. In an
acquisition that includes unproductive
real property, the transfer of any assets
that are not unproductive real property
shall be subject to the requirements of
the act and these rules as if they were
being acquired in a separate acquisition.

(1) Sul:.iject to the limitations of (c)(2).
unproductive real property is any real
property, including raw land, structures
or other improvements (but excluding
equipment), associated production and
exploration assets as defined in
§ 802.3(c). natural resources and assets
incidental to the ownership of the real
property. that has not generated total
revenues in excess of 55 million during
the thirty-six (36) months preceding the
acquisition.

(2) Unproductive real property does
not include the following:

(il Manufacturing or non
manufactUring facilities that have not
yet begun operation;

(ii) Manufacturing or non
manufacturing facilities that were in
operation at any time during the twelve
(12) months preceding the acquisition;
and

(iii) Real property that is either
adjacent to or used in conjunction with
real property that is not unproductive
real property and is included in the
acquisition.

(a) Office and residential property.
(1) An acquisition of office or

residential property shall be exempt
from the requirements of the act. In an
acquisition that includes office or
residential property. the transfer of any
assets that are not office or residential
property shall be subject to the
requirements of the act and these rules
as if such assets were being transferred
in a se~lIte acquisition.

(2) Office and residential property is
real property that is used primarily for
office or residential purposes. In
determining whether real property is
used primarily for office or residential
purposes. all real property, the
acquisition of which is exempt under

another provision of the act and these
rules. shall be excluded from the
determination. Office and residential
propert)' includes:

(i) Office buildings,
(ii) Residences,
(iii) Common areas on the property,

including parking and recreational
facilities, and

(iv) Assets incidental to the
ownership of such property, including
cash, prepaid taxes or insurance, rental
receivables and the like.

(3) It the acquisition includes the
purchase of a business conducted on the
office and residential property. the
transfer of that business. including the
space in which the business is
conducted, shall be subject to the
requirements of the act and these rules
as if such business were being
transferred in a separate acquisition.

(e) Hotels and motels.
(1) An acquisition of a hotel or motel,

its improvements such as golf,
swimming, tennis, restaurant, health
club or parking facilities (but excluding
ski facilities), and assets incidental to
the ownership and operation of the
hotel or motel (e.g.• prepaid taxes or
insurance. management contracts and
licenses to use trademarks associated
with the hotel or motel being acquired)
shall be exempt from the requirements
of the act. In an acquisition that
includes a hotel or motel. the transfer of
any assets that are not a hotel or motel.
its improvements such as golf,
swimming, tennis. restaurant. health
club or parking facilities (but excluding
ski facilities) and assets incidental to the
ownership of the hotel or motel, shall be
subject to the requirements of the act
and these rules as if they were being
acquired in a separate acquisition.

(2) Notwithstanding paragraph (1) of
the section, an acquisition of a hotel or
motel that includes a gambling casino
shall be subject to the requirements of
the act and these rules.

(f) Recreational land. An acquisition
of recreational land shall be exempt
from the requirements of the act.
Recreational land is real property used
primarily as a golf course or a
swimming or tennis club facility, and
assets incidental to the ownership of
such property. In an acquisition that
includes recreational land, the transfer
of any property or assets that are not
recreational land shall be subject to the
requirements of the act and these rules
as if they were being acquired in a
separate acquisition.

(g) Agricultural property. An
acquisition of agricultural property,
assets incidental to the ownership of
such property and associated
agricultural assets shall be exempt from
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the requirements of the act. Agricultural
roperty is real property and assets that

~rlmarilY generate reve~ues from the
roduction of crops. fruitS. vegetables,

h\"e5tock. poultry, milk a~d eggs
(aeti\·ities within SIC Major Groups 01

and 02). .
(1) Associated agMcul~uralassets are

assets integral to the agncultural
business activities conducted on the
property. Associated agricultural assets
include. but are not limited to.
inventory (e.g.. livestock. poultry. crops,
fruit. vegetables. milk. eggs); strut.1ures
that house livestock raised on the real
property: and fertilizer and animal feed
Associated agricultural assets do not
include processing facilities such as
poultry and livestock slaughtering.
processing and packing facilities.

(2) Agricultural property does not
include any real property and assets
either adjacent to or used in conjunction
with processing facilities that are
included in the aC9.uisition.

(3) In an acquisitlon that includes
agricultural property. the transfer of any
assets that are not agricultural property,
assets incidental to the ownership of
such property or associated agricultural
assets shall be subject to the
requirements of the act and these rules
as if such assets were being transfemd
in a separate acquisition.

(b) Retail rental space; warehouses.
An acquisition of retail rental space
(including shopping centers) or
warehouses and assets incidental to the
ownership of retail rental space or
warehouses shall be exempt from the
requirements of the act. except when the
retail rental space or warehouse is to be
acquired in an acquisition of a business
conducted on the real property. In an
acquisition that includes retail rental
space or warehouses. the transfer of any
assets that are neither retail rental space
nor warehouses shall be subject to the
requirements of the act and these rules
as if such assets were being transferred
in a separate acquisition.

Examples. 1. "A," a major automobile
manufacturer. builds a new automobile plant
in anticipation of inaeased demand for its
cars. The markel does nol improve and"A"
never occupies the facility. "A" then sells the
facility. which is fully equipped and ready
for operation. to "8." another automobile
manufacturer. The acquisition of this plant
including any equipment and assets
associated with its operation. is not exempt
as an acquisition of a new facility, even
though the facility has not produced any
income. since "A" did not construct the
facility for sale or hold it at all times solely
for resale. Also. the acquisition is not exempt
as an acquisition of unproductive property.
because manufacturing facilities that have
not yet begun operations are explicitly
excluded from that exemption.

2. B. a rubsidiarv of" A." a financial
Inshtullon. acql.lired a newly constructl'd
power plant. which it If!asecl to "X" punuant
to a lease financing arrangement. "A's"
acquisition of the plant through B was
exempt under S802.63(a) as a bona fide
credit transaction entered into in the
ordinarY course of "A 's" business. "X"
operated the plaot as sole lessee for the next
eight years and now proposes to exercise an
option to buy the plant for 562 million. "X's"
acquisition of the plant is exempt pUl'l'uant
to § 802.2(b). The plant is being acquired
from B. the lessor. which held title to the
plant for financing purposes, and the
purchaser. "X," has had sole and continuous
posseSiion and use of the plant since its
constr\lction.

3. "A" proposes to acquire a 5100 million
tract of wildemess land from "B." Copper
deposits valued at $17 million and timber
reserves valued at $20 million are situated on
the land and will be conveyed as part of this
transaction. During the last three fiscal yean
preceding the sale. the property generated
550.000 from the sale of a small amount of
timber cut from the reserves two years ago.
"A's" acquisition of the wildemess land from
"B" is exempt as an acquisition of
unproductive real property because the
property did not generate revenues exceeding
55 million during the thirty-six months
preceding the acquisition. The copper
deposits and timber reserves are by definition
unproductive real property and. thus. are not
separately subject to the notification
requirements.

4. "A" proposes to purchase from "B" for
540 million an old steel mill that is not
currently operating to add to" A's" existing
steel production capacity. The mill has not
generated revenues during the 36 months
preceding the acquisition but contaiDs
equipment valued at 516 million that "A"
plans to refurbish for use in its operations.
"A's" acquisition ofthe mill and the land on
which it is located is exempt as unproductive
real property. However. the transfer of the
equipment and uy assets other than the
unproductive property is not exempt and is
separately subject to the notification
requirements of the act.

5. "A" proposes to purchase two
downtown lots. Parcels 1 and 2. from "B" for
540 million. Parcell. located in the
southwest section. contains no structures or
improvements. A hotel is located in the
northeast section on Parcel 2. and it has
generated $9 million in revenues during the
past three years. The purchase of Parcell is
exempt if it qualifies as unproductive real
property. i.e" it bas not generated annual
revenues in excess of 55 million in the tbree
fiscal years prior to the acquisition. Parcel 2
is not unproductive real property. but its
acquisition is exempt under § 802.2(e) as the
acquisition of a hotel.

6. "A" plans to purchase from "8," a
manufacturer. a newly-<:onstructed building
that "S" had intended to equip for use in its
manufacturing operations. "8" was unable to
secure financiDfl to purchase the necessary
equipment and "A", also a manufacturer.
will be required to invest approximately 550
million in order to equip the building for use
in its production operations. This building is

not a nt'w facility under § 802.2 (al. because
it was not constructed or held bv "8" for sale
or resale. However, the acquisition of tbe
building qualifies for exemption as
unproductive real property pursuant 10
§ 802.2lc)(l). The building is not yet a ~.-J

manufacturing facility since it does not
contain equipment and requires significant
capital invesbDent before it can be used as a
manufacturing facility

7. "A" proposes to purchase from "8." for
520 million. a 100 acre parcel of land that
includes a currently operating factory
occupying 10 acres. The other 90 adjoining
acres are vacant and unimproved and are
used by "S" for storqe of supplies and
equipment. The factory and the unimproved
acreqe bave fair market values of $12
million and $8 million. respectively. The
transaction is not exempt under S802.2(c)
because the vacant property is adjacent to
property occupied by the operatiDfl factory.
Moreover, if the 90 aaes were not adjacent
to the 10 acres occupied by the factory, the
transaction would not be exempt because the
90 acres are being used in conjunction with
the factory being acquired and thus is not
unproductive property.

8. "X" proposes to buy a five-story
buildiDfl from "Y." The ground floor of this
building houses a department store, and "X"
currently lea.. the third floor to operate a
medical laboratory. The remaining three
floon are used for offices. "X" is not
acquiring the business of the department
store. Because the ground floor is rantal retail
space. the acquisition of which is exempt
under § 802.2(h), this part of the buildina is
excluded from the detennination of whether
the building is used primarily for office
PurpoMS. The laboratory is therefore the only
non-office use. ud. since it makes up 25
percent of the remainder of the building. the
building is used 75 percent for offices. Thus
the building qualifies u an office building
and its acquisition is therefore exempt under
U02.2(d).

9...A" intends to acquire three sbopplng
centers from "B" for a total of 580 million.
Tbe uchor stores in two of the sbopping
cenlers are department stores. the businesses
of which "A" is buying froro "B" as part of
the overall transaction. Th. acquisition of the
shopping cente.., is an acquisition of retail
rental space that is exempt under § 802.2(h).
However. "A's" acquisition of the
department store business. including the
portion of the shopping centers that the two
department stores being purchased occupy,
are separately subject to the notification
requirements. If the value of these assets
exceeds $15 million. "A" must comply with
the requirements of the act for this part of the
transaction.

10. "A" wishes to purchase from "B" a
parcel of land for 530 million. The parcel
contains a race track and a golf course. The
golf course qualifies as recreational land
pursuant to §802,2(1). but the race track is
not included in the exemption. Therefore. if
the value of the race track is more than 515
million. "A" will have to file notification for
the purchase of the race track.

11. "A" intends to purchase a poultry farm
from "8." The acquisition of the poultry farm
is a transfer of agricultural property that is



13688 Federal Resister / Vol. 61, No.•61 / Thursday, March 28. 1996 / Rules and Regulations

exempt pursuant to S802.2(8). If. ho.....ever.
"B" has a poultry slaughtering and
processing facility on his farm that is
included in the acquisition. "A's" acquisition
of the fann is not exempt as an acquisition
of I8riculrural property because agriculrural
property does not include property or assets
adjacent to or used in conjunction with a
processing facility that is included in an
acquisition.

12. "A" proposes to purchase the
prescription drug wholesale distributIon
business of "B" for $50 million. The business
includes six regional warehouses used for
"B's" national wholesale drug distribution
business. Since"A" is acquiring the
warehouses in connection with the
acquisition of "S's" prescription drug
wholesale distribution business. the
acquisition of the warehouses is not exempt.

t 102.3 Acqul"tion. of Clft)on·blIMd
rnmer.I ,....,."..

(a) An acquisition of reserves of' oil.
natural gas. shale or tar sands. or rights
to reserves of oil. natural gas. shale or
tar sands together with associated
exploration or production assets shall be
exempt from the requirements of the act
if the value of the reserves, the rights
and the associated exploration or
productioA assets to be held as a result
of the acquisition does not exceed $500
million. In an acquisition that includes
reserves of oil. natural 8as, shale or tar
sands. or rights to reserves of oil. nalural
gas, shale or tar sands and associated
exploration or production assets, the
transfer of any other assets shall be
subject to the requirements of the act
and these rules as if they were being
acquired in a se~rate acquisition.

(b) An acquiSition of reserves of coal,
or rights to reserves of coal and
associated exploration or production
assets. shall be exempt from the
requirements of the act if the value of
the reserves. the rights and the
associated exploration or production
assets to be held as a result of the
acquisition does not exceed $200
million. In an acquisition that includes
reserves of coal, rights to reserves of
coal and associated exploration or
production assets. the transfer of any
other assets shall be subject to the
requirements of the act and these rules
as if lhey were being acquired in a
separate acquisition.

(c) Associated exploration or
production assets means equipment.
machinery. fixtures and other assets that
are integral and exclusive to current or
future exploration or production
activities associated with the carbon
based mineral reserves that are being
acquired. Associated exploration or
production assets do not include the
following:

(1) Any pipeline and pipeline system
or processing facility which transports

or processes oil and gas after it passes
through the meters of a producing field
located within reserves that are being
acquired; and

(2) Any pipeline or pipeline system
that receives gas directly from gas wells
for transportation to a natural gas
processing facility or other destination.

Examples: 1. "A" proposes to purcbase
from "8" for S550 million gas reserve5 that
are not yet in productioo and have Dot
generated any income...A" will also acquire
from "B" for $280 million producing oil
reserves and associated assets such as wells.
compressors. pumps and other equipment.
The acquisition of the gas reserves is exempt
as a transfer of unproductivtl' property under
§ 802.2(c). The acquisition of thtl' oil reserves
and associated assets is exempt pursuant to
§ 802.3(a), since the value of the reservet and
associated assets does not exceed the 5SOO
million limitation.

2. "A," an oil company. yroposes to
acquire for $180 million oi reservM
currently in production along with field
pipelines and treating and mettl'ring facilities
which serve such reserves exclusively. The
acquisition of the reserves and the associated
assets are exempt. ..A" will also acquire from
"8" for 516 million a natural gas processing
plant and its associated gathtl'ring pipelintl'
system. This acquisition is not exempt since
§ 802.3(c) excludes thne assets from the
exemption in S802.3 for transfers of
associated exploration or production assets.

3. "A," an oil company, proposes to
acquire a coal mine currently in operation
and associated production assets for $90
million from "8." an oil company. "A" will
also purchase from "8" producing oil
reserves valued at $100 million and an oil
refinery valued at S13 million, The
acquisition of the coal mine and the oil
reserves is exempt pursuant to S802.3.
Although § 802.3(cl excludes the refinery
from the exemption in S802.3 for transfers of
associated explontion and production assets.
"A's" acquisition of the refinery is not
subject to the notification requirements of the
act because its value does not exceed S15
million.

4. "X" proposes to acquire from "Z" coal
reserves which. together with associated
exploration assets. are valued at 5230
million. Since the value of the reserves and
the assets exceeds the 5200 million limitation
in S802.3(bl. this transaction is not exempt
under S802.3. However, if the COIl resel'\'M
qualify as unproductive property under the
requirements of S802.2(cl, their acquisition,
along with the acquisition of their associated
assets. would be exempt.

§ 5ec1Ion 802.4 AcqUisition. of voting
securities of Issuers holding certain assets
the direct acqulaltlon of which I. e.empt.

(a) An acquisition of voting securities
of an issuer whose assets together with
those of all entities it controls consist or
will consist of assets whose purchase
would be exempt from the requirements
of the act pursuant to section 7A(c)(2) of
the act. § 802.2, § 802.3 or §802.5 of
these rules is exempt from the reporting

requirements if the acqUired issuer and
all entities it controls do nol hold other
non-exempt assets with an aggregate fair
market value of more than $15 million.

(b) As used in paragraph (a) of this
section. "issuer" means a single issuer,
or two or more issuers controlled bv the
same acqUired person. •

(c) In connection with paragraph (a) of
this section and §801.15 (h). the value
of the assels of an issuer whose voting
securities are being acquired pursuant to
this section shall be the fair market
value. determined in accordance with
§ 801,tO(c).

Examples: 1. "A." a real estate inveslment
compeny. proposes to purchase 100 percent
of the voting securities of C. a whoUy-owned
subsidiary of "8." a construction company.
C's assets are a newly constructed. never
occupied hotel. including fixture•.
furnishings and insurance policin. The
acquisition of the hotel would be exempt
under S802.2(a) as a new facility and under
S802.2(d). Therefore. the acquisition of the
voting securities of C is exempt pursuant to
S802,4(al since C holds assets whose direct
purchase would be exempt under § 802.2 and
does not hold non-exempt assets exceeding
515 million in value.

2. "A" proposes to acqu ire 60 percent of
the voting securities of C from "8." COs assets
con.ist of a portfolio of mortgaaM valued at
520 million and a small manufacturins plant
valued at 56 million. The manufacturing
plant is an operating unit for purposes of
S802,1{al. Since the acquisition of the
mortaaaes would be exempt pursuant to
section 7A(c)(2) of the act and since the ,..lue
of the non-exempt manufacturing plant is
less than $15 million. this acquisition is
exempt under S802.4(a).

3. "A" proposes to acquire from "B" 100
percent or the voting securities of each of
three issuers. M. Nand O. simuitaneouslv.
M's assets consist of oil reserves worth Si60
million Ind coal reserves worth 540 million.
N hal assets consisting of S130 million of gas
reserves and $100 million of coal reservn.
O's assets an! oil sbale reserves worth $140
million and a coal mine worth 580 million.
Since "A" is simultaneously acquiring tho!
voting securities of three issuers from the
same acquired peBon. it must agregate the
assets of the issuers to determine if any of the
limitations in § 802.3 is exceeded. As a result
of aggregating the assets of M. N and O...A's"
holdings of oil and gas reserves are below the
$SOO limitation for such assets in S802.3(a).
However. the aggregated holdings exceed the
$200 million limitation for coal reserves in
§802.3(bl. "A's" acquisition therefore is not
exempt. and it must report the entire
transaction.

§ 802.5 Acquisitions of Investment rental
property assets.

(a) Acquisitions of investment rental
property assets shall be exempt from the
requirements of the act.

(b) Investment rental property assets.
"Investment rental property assets"
means real property thai will not be
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acquiriD8 person except for the.sole
pUJ'POM of maintainin,. man"1D8 or
lupervising the operation of the real
property. and will be held solely for
rental or investment purposes. In an
acquisition that includes investment
rental property assets. the transfer of
any property or assets that are not
investment rental propertyaaets sball
be subject to the requirements of the act
and these rules II if they were being
acquired in a separate transaction.
Investment rental property assets
include:

(1) Property currently rented.
(Z) Property beld for rent but not

CWT8ntly rented.
(3) Common areas on the property.

and
(4) Assets incidental to the ownership

of property, which may include cash.
prepaid taxes or insurance. rental
receivables and the like.

ExampJr. 1. "X". a corporation. propoan
to putehue a sportl/entertaiDment complex
which it will rent to profe..ioaal lportJ
teams and promoters of special evenls for
concerts. ice showi••partiDa eveals and
other entertainment activiti... "X" will
provide office space in the complex for "Y".
a maDllement c:omp.ny which will maintain
and maup the facility for "x." Thit
acquisition i. an exempt acqui.ition of
investment rental property ....lI lince "X"
intends to rent the fecility to third parties
and is providinl'pace within the facility to
a manqement COMp.ny solely to maintain.
man. or supervise the operation of the
facility on ill behalf. If. however, "X"
controls Z. a concert promoter to whom it
liso intendl to rent the complex. the
acquilition would not be exempt UDder
S802.5. siDee the propertY would not meet
the requirements of S8OU(b)(l).

2. "X" int.ndl to buy from "Y" I

development commonly rel'emd to II an
industrial park. The industrial park contaias
• warehouse/di.tribution center. a retail tire
and automobile pans Itore, aD oftlce
buildiDa. and a small factory. The Indultrial
park also containl several parcels of Vlcant
land.If"X" Intenda to acquire !hit industrial
park .. investment rental property. the
acquisition will be exempt pwsuant to
S802.5. If. however. "X" intends to use the
factory for its own manufac:turiD& operations,
this .xemption would be unavailable. The
exemptionl in S802.2 for warebouses. rental
retailspIC" offlc. buildings, and
undeveloped land may stillipply and. if the
valu. of the factory is SIS million or Ie... the
entire traDIICtion may be exempted by that
section.

By direction of the Commiulon.
Donald S. auk.
SecrelGly,
IFR Doc. ~7529 Filed 3-27-96; 8:45 ami
IlLUNO cooE~,~

SECUfUTIES AND EXCHANGE
COMMSSION

17 CFR P.-t 200

(.....No. 34-370Z2; File No.S7~

RIN 32»--AF'1

Ru" of Practice

AGENCY: Securities and Exchange
Commission.
AC'nON: Final rule; Correction,

SUMMARY: This document contains a
correction to the final resu!ations which
were published on June Z3. 1995 (60 FR
3Z738). These replations relate to the
Commission's procedural rules that
govern administrative proceedings.
EFFECTIVE D.TE: July Z4, 1995.
FOR FURTHER INFOMATION CONTACT:
Frances R. Sienkiewicz. Office of the
~.ZOZ-942-7072.

SUf'fIllMINTARY INFORMATION: The RuJes
of Practice that are the subject of this
correction are the procedural rules that
govern administrative proceedings.

Conedioa ofPublicatioa
Accordins!y, the publication on June

Z3. 1995 of the Rules of Practice. which
were the subject of FR Doc. No. 95
14750. is corrected.s follows:

1. On P. 3Z794. in column one.
amendment 7 is revised to read:

t 200.30-7 [ComctId)
7. In S200.30-7. in paragraph (a)(3).

remove the words "Rule t 3 of the
Commisaion's rules of practice.
S201.13" and in their place. add the
words "Rule 161 of the Commission's
Rules of Practice. S21.161", and in
paragrapb (a)(4). remove the words
"S 201.13" and in their place, add the
words "Rule 161 of the Commission's
Rules of Practice. § 201.161",

Dated: Much 25. 1996

'onatha.n G.lab,
Secrettuy. .
IFR Doc. ~7537 Filed 3-27-96; 8:45 ami
..UNO COOl 101""'"

DEPARTMENT OF JUSTICE

Dru~ Enforcement Administration

21 CFR Plrt 1308

[CIA No. 148-1]

Exempt CtMmIcel PntpInItIons

AGENCY: Drug Enforcement
Administration. Department of Justice.
ACTION: Interim Rule and Request for
Comments.

13689

SUMMA"Y: This interim rule amends the
list of exempt chemical preparations set
forth in section 1308.24(i) of Title 21 of
the Code of Federal Regulations. This
action is in response to OEA's periodic
review of the exem:rt chemical
preparation list an of new applications
for exemptions which bave been
approved by OEA. This action is being
done by interim rule because prior
notice is unnecessary. The list contains
preparations which have already been
exempted from the application of
specific provisions of the
Comprehensive Drua Abuse Prevention
and Control Act of 1970, and from
certain DruB Enforcement
Administration Resulations.
EFFICTIVE DATI: March 28. 1996.
Comments must be submitted on or
before May za. 1996.
ADDRUIU: Comments and objections
should be submitted to the Deputy
Assistant Administrator. Office of
Diversion Control. DruB Enforcement
Administration. Washington. OC 20537;
Attention: Federal Register
RepresentativeiCCR.
FOIl FUIITHI.. lNFORMATION CONTACT:
Howard McClain. Jr.• Chief. Drua I:
Chemical Evaluation Section. Drug
Enforcement Administration.
Washinlt0n. DC Z0537. Telephone:
(202) 307-7183.
.,'PU...rrA'" .,FORMATION: The
Controlled Substances Act as amended
by the DaDprous Drug Divenion
Control Act of 1984 authorizes the
Attorney General in 1CC0rdance with Zl.
U.S.c. 811 (a){3)(B) to exempt from
specific provisions of the Act. a
compound. mixture. or preparation
which contains any controlled
substance. which is not for
administration to a human beinl or
animal and which is packaged in such
form or concentration. or with
adulterants or denaturants. so that. as
pacbpd. it does not present any
sipificant potential for abuse. This
authority bas been delegated to the
Deputy Assistant Administrator. OfBce
of Diversion Control. DruS Enforcement
Administration. 28 CFR 0.104.

The Deputy Assistant Administrator
has received applications pursuant to
section 1308.23 of Title Z1 of the Code
of Federal Regulations requesting
approval of exempt status provided for
in 21 CFR 1308.Z4. The Deputy
Assistant Administrator hll6 found that
each of the followin8 preparations and
mixtww is intended for laboratory.
industrial. educational. or special
research purposes. is not intended for
general administration to man or
animal. and either (a) contains no
narcotic controlled substances and is


