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Thank,,1IpiD fur blliliog me out. I will be in the omce all day. Pleille call ifyou need me. caD
the 334-242-5025 DUmber in cue I am in a meding. Just tclll.he I~Liuoin vuu oa=d'to tl1k to
me and she wiI1 get me out of the mc:eting.

Thanks Again,
Mary
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Wa1tet ofImplcmool:al ion oftb!l T.(I(l(I] Competition pnwiJions in

.the Ttkomrnunications Act of 1996

Deisr Mr. caton:

EDalOIIIId pleuc ANI tor filiDg iD tbc above ctptioood P1UUllll!ing, BI'I migi"1I11lnd twelve copiel of
1.htil L:DIl1IDJ!fIt'l of the Alabama J'ublie Semce Commisaiun lHl the I'IIIdUIS Ilddl'Olsed ill this
pfOl~.

JlcJpectfuJIy,

h7..L)'~VrJ
Mary P.. Ncwmoycr
FlIdlnl Aftbil'll Arlviw
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Summary

Secd.oDa 251, 252, aDd 253 ofthe TelecommuniediOTlll Ad of 1996 represeot the bulk. of

COOglIlllll'1I mandae for competlti.ollln the Ielccommualoatinnll il'ldllitry C01J8RlII det1nccl wil.h.

sreat I1MIJI1t of certainty the roles of IILl1k commiaBfona IIDd.lhe FCC in lhe lIforrmcationed

teetiona ofthe 1996 Act. It il apparent. Iium l.hu 1ir reaching rtIICV8lioDs ofswe IUlhority In the

1~ Act that Congress intended for Ib llLI&UlIl to hav., a vital role in the cleve1opmeDI: of

competition in their relpective jurildicliOIlll. T1ul JCC WlS alia charged wkh the vital role of

overqbl oflhosc ftBfC cffart.' IJ'Id wu llllthn,;~d by Congress to Buert preemptive jwUdiclion

1Vhen the 8W8ll1Ct outside ofthe tramework established by the 1996 Mt.

't i. unfortunate that the FCC bu peecei~the 19S16 Act u wDl'~ upon it pJ'lCllQPtfve

IILItbo:rily which WIll clwty Dot intended hy the 1996 Act. The Intere:onnection "NPRM it replete

with teIltadve conclusiODS prcmiJed on the thcary ofimpticd preemptinn a~llerted hy the ...CC

AcconfiDgly,lb8 majorily ofthe APSe's COIllll1eDIS in reBp0DS810 lh8 NPRM are1epJ araumeats

whiell IUpPOIt.1he APSe', poMiLion I.lwllJD 1996 Act. pllNU1pt.ll Uu= IIL1&llllll unly WM Cunsr-II

clearly lpCciIied in the Act.

'I'M omy presoripdve DUional iDlerconnecdon nal. propoaecl by the PCC would U1ep1ly

imp_ upon the juriadietion of Ihe &tales whlre imraswe mauera are concemecl. AJid.e ft'om tbe

jurisdictional iSIUe, the bindioa national rules proposed by the FCC would have Lhe eJI'ecl of

impai,;ns competition rather than fostering it. Numeroulltates such u Alabama have already

established rnl.ell to cnco1Jrl8C competition based on their unique jurisdictional requirements. The

national rulell proposed in the NPRM would displace thcae existing ate rules and produce a

cIu&otie lVIWt that would impede competition.

While loosely crat\cd national roles in some arca.'1 would be helpful tn the lItatel' in their effnrt" tn

slimWaler campctition, the states Ihould be allowed 10 ratain the ftlXibWty they neect to foster

competition in their l"e"J'ecttve jn';"l:Iietions. The APSe aHem that this wu Coogreu's iotentian

in promulpting the 1996 ACE.
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)
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M:C "-1.2

CC Doclllt No. H-N

COMMINTS OF TIlE
AL.\BAMA PUmlC SDVlCE COMMISSION

11Ie AJabmw PubHc S«vtce CmnrniQem. (APSe or Alwma PSC) hereby subuUuiLl iDitial

cmDmcats pllrlWUlt tn the Tlederal Communications Conliailllliun'l ( FCC or CommiBlion) Notice

Of Proposed RuJemakia8 (NPRM) in CC Docket No. 96-98 on lmpletDtlDtl!ion of the T..ocal

Compt'Jitinn f'rnvisions irt the TeJecommunicatioDa Act of 1996 (LI. 1996 Act). 1'bc FCC proPO.II

iII the NPR.M to impleJDlll1 poniOJlB otIf 251, 252, BDd 253 oflbc 1996 Act. We have opir.ed

our enmments to follow, 81 closely as pUl/IibI". the structure ofthe NPllM.

1. INTROlJUCl'lUN

A. ......aad

The A1Ibama PSC agreeA tlult the extent to which lucllllCllVice conrpedtlon devtJops in the

marketplace dtplllds on the capabiJldcs of invcnrDrs, cntrerrcncul'l ud financiers, II well as the

Commillion and ita sla1e colJJllAapll1l. The FCC at paragraph! and footnote 10 of the NPRM

referencee ita understandine of the status of state IldivitiBll supportins the developmeat or

cnmpetition in the local ex:c1lanBe uauul. The Alabama PSC IBHrt81hat the report1 on which the

Cammon Carrier Competition, CC Report No. %-9, NPRM m10

05-16-96 11:41AM P005 #32
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AIDa. PIC Tnitial Commeau. May 16, 1'"

PCC relied k its evlIItllltlon of the acuvilM of tho statlS in opening local ........ marble tu

~mpcclLiuD is inoompJDtC and dneR nOl pre.leDt III acCt.flUl ntpllllelh1ioD t4ue actiOflA The

CammiIIimI'R onnclu8lon that more than 30 ltattl had not lIdopLIIl Jaws or rcgulalioDl pmidlna tor

tIbn ICIioD to open the local mark.eL tu wmpatdion IIJId others thlt have ptOGCediop in proareu

to fiMliza rules to impItmmllXllll)Mitian tbiU; wm'e JIOI indwIcd in the COmmilSio.n's repreRAWiOlUl

rcprdilliltate 800011I to 1"Omote local competition.

Tbe Alabama. PSC opclWli agcnaric daclret on local competition on JIlJUUY 30. 1995 IJKI

illuad its Order adopting a Price Regutll1011 ftnd T.oeal Competition Plan on September 2.0, 19952•

lWlSouth wu gIlIDtad a oImnGe 10 price rcsuJlttion and Its rc.rritory WB.\ npened to local ex.cbanse

~on llIfec:tive 18 ofthe date oClhd unhIr. SGphmi¥ 20. ]99S. There IU1l pmandy tea paniCll

in lJ.Cttve negotiations with UellSoutb in Alabama JOr intercannection. 'Ihe APSe bu certif1ed Doe

DeW k1ClIIIlICII'\'iae provider; baa held llClll'lngs em twe addhlonal tncalllel'Viu f,lmYiden' petitionl for

c:mifbtirm;~ has IIIlO1:hQ pttiton IlCt for bcsring on May 20, 1996. The APSe order addre.wa

mAny nrtbe 1A.~e.Cllnchrded in the 1996 Act lind included in this NPRM. We will rd'ermee thole

__ fimhIr in BUblaquem ll8CdoJJs ofour commems. Alabama was nat referenced in the NPRM llA

2 Soulh c.ntral B.u m.lll. INf,iIiuo. to nIIItnIwn itI fbnn ofNJUlatioa. OD PcbruIry
2, ]995. The partil!lll tn the '.neAl C'.ompcririon docket and the Price Resuillioft ultimately
pn!IMIlted A Stipulation and Agreemeat addreJlins both docket•. After .omead~
modi1icatiOlll plUpuHCi by the AttoDII'.Y aea.aJ; miew and madl1lellioD by theltlft IDd the
mo1u&iwr urill.. in tWD additiODll related cIoobcI tbe A1abImD Publio Scmcc Commisalon
_cd IIa Report aDd Order on: P~lilinn tftioutJr CimralTkH re14p1tmt1~ to
Re....,1We [1$ Fomr oj&pJation, Uocket No. 24499; AU 'J'_lfphol_ C:CII1pQ1Iies~ ii,
AIabaata, Ua.mc Hetlrinp or, /.,Qc(J/ ClJIffpeliliun, DuWd. No. 24472; Sl1¥U#IIli_lWplatJon
t.{/~ eam.,.andRMlIIIr 1'I11«JIII1IIfIIItt:trIItJ'/U &f1'VltJeJ, DDClIcr:t No. 24030;
Co1rtp/tmrt~AT&TCOlfIlIIfm1t:t.1lto1t1 oj•.~DlltIt ('.Mrt1'aJ ,\'tate... Tnc. Again.ft South c."tral
ReO tJI2 Aflril2.'i, J995, Docket No. 24865.
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Ala,.... rsc lDItIIl Commenb, May 16, 1996 ,.. 3

one ofthe States that had taken actions on local cumpmition. It mu.lIt, thcmfore, be iDeWded in abe

"more dian 30 stmet" thot l1m: not takeft action. We 'belhtw thm IIle other SWell that were

ineomctly oIQittcd in Ib PeC'1I CC RIpon Net 96-9.

Do PROVISIONS orncnON~I

A. Scope mUle Cumulion·. ReplatfBU

1ft addrelsiq tl» nMional rulca propu_ by tbcI NPRM lit panl8Rph.l2.S-41, the ,..abama
Public; SICYice Commiulon recnsnl".cs that Cmlgre.tl, without qloJtltioD. intended Lher

'l"eIecommuoiC'diO!ll k;t of1996 (" t.l:a.19915 AQ.''') al a ''prooompIddve dercaulaT.01'Y Mdanal poliey

ft'amewnr1c" deslpod to aecelerate the developlllent of tc!eeonmnmicatiOIli _bnologiea Cor Lho

benefit at AmeriCID COJ1BU1D81'8 by opeDi1lg all telecommunlCltlOIlA market.. to anmpctition. That

intention wu clearly stated by the HOllie aDd Seaate c;odOl'eCI at. paae 1 ofthe Joint ExplaoaLory

SUtement of'tJte C..anunitt!e nfC..artf«erICle. Whm: is ttuml)' unclear III how the FCC Mrwrued that

itltement mi the requirements ofSectioDJ 2S1(d)(1) and 253 of the 1996 Act lS"'peci.Ilc Il.iI.ul.Oly

directives" clarifying Congreu" inuntioD that the PCC would, it~ impleDleltt a ')1'OClCl1ll.Jletitive

dercgulatoIY Dltional policy framework" Blpm:l:e from the one artab6shBd in the Act hH1r~

Seaicm2S1(dXl)1 of1be 1996Aa, indecd~upooIheFCC aduty to, wiibin BixmontbB

from lhe caacLnJen1 of Lht: 1996 Acl, wmpltfl.l: 1I1llll:IWIUl DtK:eIlIlIUY lu tf1111Wli1lh t1IM~ to

implCllHlDt me requircmtmts of Section 2~1.. In arrivina • its unfounded can_on that SOCtinn

251(d)(I) autbarir.el it to implement al1ational polic;y trarnewort: throuih the promulptioo offal"

readling, Cl\plici.L mwunal rW. wbiclJ SOy~ both tho mtllntatll and intnIIIute UPClalS of

NPRM at pita. 26

R=77%
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Ala.... 'PSC 1DttiaI Com••u. May 16, 1'" p. 4

~ ....we and nawolk demont~. 1tIeFCC, pteIUDIeI preempLive IUtborlty which i8 Dot

~ by the t996 ADt. The PCC'sptelUJDptM col1clwlion ..-cnapl_ety dlnprda 1be apccme

!WIMIlcmIaCUte BUIharity in S=tion 251 -.I IIWIICIOUI oIher ~LiOl1ll oftbe 1996 AtJt which will

be addreBIIed .iD.1ftAter deWl in the disausion which follow•.

ADIDrC ICCIU'IIte reading nfthe Iwe, Act, IDd the ICCOIDpaoyin8 Joint &pJ1IIItOIy SIIIIIIIEI

oftbe Committee nfr.nnfiftnce. rew:aJs that the CoDgreAiona1lyeI1V~ role gfthe PCC WI8 to

ma'dy eIIlahIiJh irnrlementlttion guideJine.t of I. procedural natun: deliAmd kJ IIIJI&R that the ItItII

dmc1y pronm1aaIe rulCA, reguJatinnll and suidelines that are within the frameworlc ofthe IH6 Act

The lCC, indeed, his IlOIIIe 0\'a'Iiabr lIldbarity punuant ta the 1996 Act, hut it ilC dear that the FCC

18 10 U1itizI1Iw autboriIy only when the 8t1tes llOt outSide of the ft'amewort provided by the 1996

Act.

HId Congr. intIrJdId for the FCC to IBIIbIilb bindio» DItioIJIl_ JJIIII'ding the aptdft~

oflaulsmte~ servioea and networlc elemems (lIS is implied by me FCC in its NPltM)

it would haw oIearly ad unamblJUously amenclld the TIIacomnnmicIdoD Act of1934 ('the 1934

Act') to rdect IlUCh apr8lIIDPIive intenIion. COngJal, inateId,left intEt the llU8UlIB' in SUl;uon 2(b)

of. 1934 Act which splCljica11y illites that the pce hu DO jurildidion with rapel;l; to uduqea.

oIalBlftcations. rnacdces. services. facilhies. Of regulations for, or in connection with, intra&tate

QOI11IIIUDieatiou services by wire or radio,'"

The llignifican~e oftbe juri&digioual dichotomy impowd by S.,,1ian 2(b) utlh. 1934.Ac,;L iw

hisbigbted by the filet tbat lit ODe point during the legislative process wbieb.1ed to tb.e promulptioo

oftbc 1996 Act, Scction2(b) of'thc 1934.Aet WB8 cIimiDIZCld. HowevCf, die mbsequent restoradon

§ 2(b) oftbe 1934 Act il codified u 47 USC § 152 (b)

\=78%

P. UU~

05-16-96 11:41AM P008 ~32



Y,-lb'9<J['!'HUI U9:41

---,----,

or S\lCtion 2(b) cleerty iDdlCBtDll that after conlideratiOli of wh.1.her the~ m8ncIarM hy

S&ldioD 2S1(d)(l) of the 1996 Act should apply to both inter8Lllle IUd intrastare iJltercmUlCClinn,

lIIlI'VicCl6 IIDd netWOrk elements, Congre~~ necided that they should not.

Th. O.S. SUPI1llll8 Court squately Bdcln:llacd the iuua nfp-eemption in regard to Secuuu 2(b)

(If the 1934 Act with areal sp..:wWy in LouilllDl PubliG Seryige CgmmjMio!\ Y Fcdml

CormrIJnioItipnCgmmiMion, 476 U.S, 155, 106 S. Ct. 1890, 90 L.BI! ~d 369. (1986). In Ibal case.

the BIlIIHIl'JlU.ed that the plDln GIld unambipaus languase nf Section 2(b). ofthe 1934 Act, deni8cl

the FCC jurisdiction to compel the states to utilize FCC-elltabJishr.d dGrl'l!ciation practices and

¥CbduJea in CODDection with the aening ofintraHate ratlB. The Court held that tbete was !IO merit

to the 11(1.:'s erswnent that ~ectinn 2(b) did nol cotUrol ba:IIUlle the pLmt un which the:FCC lOught

m IqIOIe irs dcprcclation pndiccs and schedules was U!ed interdlangcably to prt'lvide both interstJlte

"PtMlllpUun Ul:4:Un1 wlum. CUIlIJ\lIIII. in lIDlilolLing • tW.n&l.Liftuht. \lXPfllliM • dear
iDtd10 preempt sam law•... when1.beI'e iI wtrigbtor acb.W coot1iet betweoD teelcnl
and state law....w~ complilDce with both fedcnl and Rate law ~ in et1i=ct.
rh)'aiclI.1ly imroMln1e, wh~ there ia implicit in fildenJl laws Abarrier to state
J'CSUIItinn....whn('~hb legillated~iwly, thu.'1 nc:lDUpyins an entire
field of reauJatjoc and leavina no room for the stares to supplemem federal law, or
w.bII'B the 8W8 Jaw srands 18 an obsw:le 10 dle accompHshmem and eKeCUDon of the
ibU objecdvell ofCongretlll."

tb APSe aslM1lJ thlu. nune uftbl# broad prwmptive s;enarios elilculled by the Coun in

LouiIiaDa are preIelI1 where the 1996 Act it cotu:emed. CQD8feU clearly limited the preemptive

scope ofthe 1996 Aot by speCli1ical1y dcfilliDg wheEl the FCC bas BIltharity to preempt atltiOJ\S or

iQactiom of1he l1.a1lII. Twu uf Lblt bllllL lIX.IIIIplell ufthe limited preemptive authority ofthe PCC ue

found 8t Section! 252(e)(S) and. 253(4) of the 1996 Act Sedinn 252(e)(5) grmtll the lICe

R=79.%

P.009

05-16-96 11:41AM POOg #32



y, -16' 9HI'HU) U9:41

~_._--------

P. U10

---'---

All PaC IDItiaJ Co...nulng, Mar 16, 1995 Paae 6

pr aurbodty 0!IIy In du8bnM where states tisil to carry uul. their IIIl.DMI'Ittd respcmaibil1licA

in reYiewiDg~n a,gnements I'III'8UIUlI: to the mquilEmcnu ofSect:ioD 252. Ewo mthoae

instance. w_ IItItetI failw twt. it is cl.Iu thal Section 252.(e)(5) ClOt\fcn tn tlle llC(; only such

preemptive authority IS DIIlIlCWWY to pmfbrm the speciftc dillies enumC!'ltted in tne preceding

subIectioDI ofSection 2S1. JuriJditt.iun dtarly niums to the Itate once the PCC hu performed the

fbnotion me IIWe oommiAllion failed to perform.

Tbe preemptive IIlJlborily COIIAm'ed to the PCC puramm to Sceticm 2S3 also hlA limibltinn.

It confines lbe pUJeUlfJliw JlUlhmiJ.y of'theFCC to IitwIdoDt where a lUte or locaJ statUte, nguladOD

or mquirtnlent pmhibi~ the ability nfany entity tn provide interstate or intrastate lelecommUDiCl&tiu~

service. Even then. the FCC may preempt the eDforc:ement of sucb a statute, regulation nr

reqwrement only to the extent necessary to remove a resultlna prohibition to competition or to

correct any inconsistencies the statute, requiremel1t or regulatioQ bas with the framework provided

in the 1996 Act.

CoDgresa confined the preemptive authority ofthe FCC to limited sets of~s. aDd

reserved to the stateS CODBiderable latitude mmattIni such III the review DC intlrCDDDIClion

IIgJ'8IDlIUlS under Section 252; the continuation or termination ofthe 251 (t)~gn for rural lo;al

exchange companies ("LEes"); and the responlibility tOr mlins on requests tOr llUspension or

modilicarlon from specified requirements orthe 1996 Act purllUllnt to Seation 251(f)(2). Thus it is

clear that Congress incended to preserve the broad discretion alforded the state6 over "charges.

elusifieations, practiee", scnNCelI, flleilitil!ll nT regtlilltinnl' fnr. nr in cnrmectinn with, intrutat.e

communication service" by Section 2(b) oftbe 1934 Act. PerbapB the strongest eY:Idence of tbls

Couga:SsiOIl.al inleuliou is found al SecUOll 251(d)(~) ofthe lC)g(j Act where the FCC is expressly

R-'79% 05-16-96 11:41AM POlO ~32
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Alabama PSC Initial Cummlnil, May t'. 1'" Page 7

P. UIl

rmmbited in its prescription aod eoI"un:ument ofhnplllllematioD requirements £Mm'

...Pl"CbUDJ tbe ClIJfbnlrment ofIny .,lation, order or policJ of 1& lILlIW ~ullllDJllion

..(A) eabUIbtB ICClIIIIB IDd~ ablipinnl'l AfT.RCS; (8) is coosiIte.m
with Ihe rtlquirementl uftbll HCdon (Section 251); IUld (C) dDtlll not II1bItaJItiIiIy
pre'Veut irnpJementlUoo oClhe~ oftbilllllCtiOD (Section 251) BDd the
purpna nfthill pITt (Seetion2S1(d»).

The abav&-DDted Congressional preservations ofpower to the .tes, and the caIefu)ly and

narrowly definedp~ 1ana\l&MC in UIW 1996 A..1., l:luarly indicate that eoDgl'lls did not !mead

co 00Dfirupon theFCC abe braid pr=mptivc authority which wnuJd he necellftry to promulgate !he

e~pliciL .nal.i.o.md ndlHl cnvi&iolltld by the FCC ill its NPR.M. PurthIr, i! is clear that COIJII'ClII&

reooJDized the compatibility af at8tc laM BOYMling telecnmmllniartions n'Ilttters when it confiDed

the preemption orthoS8 Jaws, rules and reguIadoas in Section 253. ofths 1996 Act. to Ittuatloas

where those laws, mleaand regulations ~onttlined or created outright prohibitions to competitiOTl. It,

thenllbre. CllMOt be argued that COllPB im8llded for fedll'l1law to 80 tborougbly oc:wpy the fi.e1d

oftelecuaummicatiOOll reguhuion llutl sbIll'! l~l~coll.UIlUllicalious law is excluded. To Ihe coo1rary, jt

jill apparent that Congrcss sffiJrdcd the 9t8tC8 coDSidtnblc latitude in promuJ.ptiq rules aDd

r"lla,dlltiorw lIUitMd to their jurilll1icl.iUDli IlU ImlM IIlI Lbt= lillILeS acL wiLbin We CramewOlk provided by the

1996 Aet

&nLtr'OOnneclion lCrVicCI and netwod. elementl propoacd by the FCC in iu NPRM were neither

envisioned nor .wdlorlzld by Congress In iI& proDlUlprion of the 1996 Am. How the FCC 10

explDli"dy interpreted :its responsibility in developing the implementation guidelines called for

plU"SWlDt to Smion 2S1(d) ufthe 19116 Act is uuJy difti;ult to fathom. To argue that by euacting

Seul:i.o.n 25J oftbe 1996 Am after 2(b) oftbe lCJ:i4 Act, Coqresa intended fur Section 251 to tIJ.kc
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preoedenoe over contrary implieatit)D& bued Oil~ 2(b) is 'Without merit &iDee COJlIII'eII save

no directi..,. in that IeRBRI.S To die canI:nuy, Ccmarea8' iIIfarmed decision to rt!lWo the jurildietlonal

dPliaicm ofBUtbority Rcl: ht.h It Sedion1(b) of the 1934 Ac;t must be coutnIed 18 a dirDctive that

the provillioDli of§ 2S 1 do DOt take pr8eledeaoc t::fllrI tile IaDguaae of§ 2(b)

Despite CODlfCSS'S olW" IUlguase Iimitins the preemptive ICUpIt uttbe act aad. ita decilion

to leave the jurisdktionaf dit:hutumy imposed by S.odon 2(b) of me 1934 Mt intac;t, the FCC

blatanrly attempts to Il.1'sue by implication that tbc 199b Act iR more ~i've than in clear

lanSUll8e would indieate. Such preemption by implication hu bllllll wqiy dJlIfavorBd by the U.S.

Supreme Court for decades and cannot be utilized·by the FCC to justify preemptive actiona which

Ccqp'cIa did not intcDd6. Congrcs., SPfelAly rmmhiterl the implied preemption approach argued by

t~ FCC at Section (j01(C) ofthe lC)qfi Acl which cllui1i~ l1lllL the 1996 Act "llbllll. nul be CODJtIued

to IlU deiY, impair or supersede federal; state, or local law UDII11B IXpI'IBBly so provided in such Acr

or sm.endmcmts."

Given LIte Sllprldlll:l CUlIT,'1I~Ilbhurnm~ Cur pzwmptiun by impli~tiOD, aml Lhe

unambiauous Cottarcuional mandate f>f Section 60 I ( c) ofthe 1996 AOL confiDing prccmptioD. to

the e:x:preIl provitions oftbe Act, the jUrisdictiDDalIU"glJmeDts relied upon by the FCC to justifir the

imposition ot overly-prescriptive national rules are clelrly without merit. As DOted previously,

Congress knew the limited ciralmstariees under which it \\IMted to preempt the states and did so

CK13l"C111y in the 19915 Act. Conwess alBo made iI deer in *601( c) ofme 1996 Act. however, that

5 NPRM at pam. 39

.. l!!Dlpt. of1t&Mmue t. ACE lDdUItrlM. 114 S. Ct. 843. 8S1 (l994)~ GrlgOl)' v.
Aahqaft SOl U.S. 4S2, III S. l."t. 23~5, 2401 (1991); Rice v. Sanq.FeElevator COI1! ,331 US.
218,230 (1947).

R=79% 05-16-96 11:41AM POl2 ~32



y, -16' 96 (THUI 09 :42

AlaIJ.... rsc Iaitial C.....entl. May 16. 'M" Paae 9

where it did Dot specify preemption, the FCC was nul La imply preemption based on corollary

pnM.wns or by imerence.

FJom the 1breIoiD& il is clear that Coa,reu intmded to restsve to the state. broad disc:redon

tu decide the intrutale aspeats of inlcrconnection, Ilel'Vice and network elermml.¥ pLll'lUlftt 10 the

ft'unework provided by the 1996 Act. Onlywhcn 1tate8 deviateftom the provisions of tile 1996 Act

in Ip8CI6.ed lilUltiODS i8 the FCC authorized to assume narrowly dctiDed jurisdiction over intrastate

mallen.

'Rven iC it is U1llUI1l'Ctly ulUllled that the FCC wu giverI authority to promulPte broad

national roles which govern intrutate aspects uf iJwrn;umwet:i.uo, services. and netWmt elements

under the 1996 Act, the uttlity of such rules, in fur1:hering tbe purposes ot\.be 1996 AI:L, would, Bt

belt, be questioDablc. Variatio!u in technical, gengnphic lind demlgntphic conditions in 1000 IIlIII'bltli

dcnumd fundamentally different regulatory approaches, Ovmy p~tive rules, even if llUited to

market and econoDUe conditiOIl8 found in numerous juriadictions, might Donetbc1cu prrant an

obstacle to competition in llreas where the oonditioQ supportine Sl1Ch a pervasive rule are 110t

pt81l1llt.

DeYelopmem ofcompetilivc markets will not occur uniformly throughout the uDitrJd stau:s.

In some arees.. only a few, if any, competitors may emetIC in the early phaatB. In other areu,

hundreds ofCOmpani88 may attemPt to compete. The size ofthe competinS companies, lIDCl tbc areu

they Iieek to lIet'Ve, will also vuy widely, A plethora of decisions concerniDg the prices of

intrn:ompany services IIUd rlllt!1 charged to COI15UlDCrs will. accordinelY. be required. As market

conditions chqe, aL1julltmcnts to those decillinns will be net;elil&lll)' in order to &c:ilitBte the

development of competition and to Cll!UI'C that the quJumy envirnnment 1'em~ins competitively

p, 013
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The required adjustmems to cblnging conditiOnJ GIn he best made by IItIte rtAUluor. acdD8

wI:biD the1btmework oftbe 19%Act StB1e regu1atocs whu IIl1! already~Iag with price oap

mlUIatiof., rate fteer.es, and other means oCprulectiDg CODIImlIll'S, II competitive ccmditiona ch8DSc,

are in the best positiun lu make these decilions BiDae they have the expertise cnncemiTIe local

«:anomie COIldiliODL State regulators can more readily are81C mcchaniSDl! that are reaporurive to load

lIClIda aDd do so in atimely marmer,

GiVeD the COuntlOSI "cenarin~ th3t lire Ukdy tu tlevtllDp lIC10SS the cowmy IS competitors

enter the loclll exchange 11l8tbt, it ill unlikely that a .m~e lit ofpreacriprive tUlea will fit every

sdu8tion thIt wiabt arlie. Rules LbaI. lire too prwcriprive could dilllU:pt some ofthe creative solutions

tbat states have already implemented. State commJS&ions need flexible, broqd implementation

J'C'IIl,Jlraion &om theFCC 80 that they can establish mes IDd monitor conditiona in a way that al1M1Vli

tht.:m to itt efficiently u they faciliblte the development ofcompetitive mark.ets. Only llum tmlliUlle

commissioos protect ra1cpayefl trom wu.aaoollb~ rlll.l:! c~_,

Matn.y lItates, iIIcluding Alabama, lIN rdready WI1l along tbs road to developing a. oompetitl.ve

marIaIIplace. 1beAPse outborlzed loaal. competition in September of 1995 and currcntly bas open

dockets in which proGeeding~ concerning interconnection rules, unbuudliog and an olhec iasul:!!!i

related to loCHl oolDpt!titiun are uIl,YOmg.

AcLion by the FCC is unneceswy aslonA DB BWeB IIUCh as Alabama aN making progress

toward the uJtimate goal of competition and are adjustJlI,I and improving their state-developed

comptddon plans within the ftnmework ofthc 1996 Act. Only in situAtiOn! where a due has failtJd

to attempt implementation of the gom oftbe lWfJ Act, or is pursing an agenda that conflicts with

P. n14
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thole p'a.boufd the FCC _ WO&!. COIIBUDl8I'Il will reap the bcIlcfit!l nfCC'lmpetitian JIIUd1ll1Juoer

jf..Ire dowed to continue in move tOnuard IS they have b... Ova-Iy preaeriptive _onal ruJe.\

will impede competitian ratbIr than promote it. because the tmTent competitive eftbrts ot1lJf.Lw me;h

al Alabama wiD be sl.iL1.u. NatiDnal millS thB1 diap1ace existing state rules will re.sufl: in canfuaion,

unoertaiDty and counterproductive reguilltory conftict.

It is with the foreaoloA jwWlir.;tionai ar~mems lII1d objectives in mUId that the APSe now

QJI!lS ill comments to the non1Urisdictional tlM;hnioaJ Uflect:s oftbe mallA!lJ1l dillCu!il1iC:ld in the NPRM

unci. tbl hading of"Scope oftbe Commission"s P.eeulatlOll&,"

At pmgraph 34, offbe NPIlM, the pee seeb commeuls On bow iLti DlItioqaJ IUles can _

be crafted to BSlIiBt the II8tC!l in cenyjna out tJ1<l reaponaibility of ubitrltin. disputes betwl!en parties

to interconnedion agreemeal:ll under Section 2.SZ of lhe 1996 kl. T1w APSe I&IlIllJrtil tbm the

prgmuIMJDion ofsuch NI.s is beyond thejur:lsdletlon otthe FCC for the reuo.as pnMouBly lIWCd ill

dIMe oomments. The pmnulgalioll of lIucll slandllJdll guvemiDg state ubitmion would dilpllMle me

olearly deftned role of the states in contraventinn nf Sectinn 2S2 of the 11196 Act. States should

arbitrate PW'8UlU11 &u ~l.ate lltandudlllDd Ilbltelaw,

The APSe nnw that in aitulltions where the PCC is required to arbitrate diaputes be1.wlllm.

aD inClJJDbaDl LBC and new entrants purswmt to Section 252(c) ofthc 1996 Act, the FCC mould

lIdhere to aU requiren1ents ofstate law which do lloL l.lOn1lli:l with the 1996 Act since the FCC will

esltfttially be acting for the Bifeaed llUlte. Only in tb8t manner will there he nn dilCT'epa'OCy

CODCCmiDg what Jaw govern" when the FCC aCls lIIldl.he IDlIU.er in question retlIllIll to the involved

stale fUI implwmllDtation.

AI NPRM porugraph 3~, the ¥(;c tontativcly concludel'tlud it should adopt a single lei: of
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staDduW! with which both arbi iDtcrconnectjnn ~IIII!IIt¥ ancl Bell OJlndDa CorIIpaDy

(''DOC') 2S2(f}(l) statements of eraJly availllhle terUlll mould comply. While there may be

BUf8ciem ltatUtory justification fbr irinS ROC 252(1)(1) Itat:eIMDD ottermJ IIId conditioDs to

comply wirh l'CC-adopted Atmdarrls, t APSeu~ that those same 8t8DdardS should apply only

to SeetioD 252 arbitratod asr..mentll ver which the FCC lI88UJIlC8 juriadiotioD pW'llJal1t tn Section

sed FCC rules over arbitration qrcementJ which are slID

whhin lJlIIjwiwdi~on ofthe stIteS wo d be CDUDt:er to the Sllddards established by Section 1~2 of

the 1996 Ai:l.

TheFCC aeeka, It NPRM paragraph 41, OOJDrDa:!fS on the relationship between section 25 ]

and 25.2 aDd me pee's existing d rcemem authority under Section 2U11 Clearly, the FCC':'l

compJaimjlJrisdlcdon under Seati.on 20 oncompasses compJaiDts concemillg viOJarinnA nf Sections

. $ the Gnmplaint lDJthnri1y of the !tates, OJ' abrogllttlli thehas. Norhiq in the 1996 Act

251 BDd 252 ofthe 1996 Act. Tbatjuri ., coexists, ltowever. with that ofthe Rtates liS it alway"

lonammdidg holdings oftbe federal c rtll that the FCC's complaint aulhority dUl!II out PreeRlpt

coroJJay state c:Jainu based on the ~ame conflict. Tn reo tORi DillIInvtl Tds'PPPlPicatioDI

litiptigg. 831 Fed.2d. 6'1.7, 6]3-614(6t~ Circuit, 1987). Accordingly, Illltev ihauJd hear complaims
;

reguding their arbitration ordlml PunJlU1i to lItate J.w.

B, Obligdollllmpoled~ SectioD ZSi( c:) on "ldeDlDbentL~"

1. Duty to N'lI:odate In cj;oOd Faith

Th~ FCC Rek& comrmmta It~RMpanlJ'lph 47 QD the extCDt to wltidt it mould establish

natioPal guidclina IligudiDg "good faitIi.. negotiation under Section 251(c)(1) ud what the CODtcnt

oftbo!le rules should bIB. Purllnlr, theFC~ HIla commentsre~ what practices by LBCs mould

05-16-96 11:41AM P016 ~32.:=80%
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be ,,"meet violative of the 2~1(e)(1) duty 10 DllgutUrte in good faith. The APSe asserts that the

deanDiDation nf'whether a It!fecOIlUlBU$lcatiOas canilr has nllOtiatod in good &ith should be made

on II cas~by-case basill because the uty to negotiate in good tilith can vary d.ependir18 UIl the

circumstUlces prellIl't. AccorctinAlY, e FCC Ihould not attempt to !let suidt:linu wllich &a .fbrth

bard IDd fait ruIeB~ JOOd 1iirh negot:iatioDs. ArJy rules c..'Il:ahli~hC'd by the pee in tbal reaanl

should be loosely crafted BDd POuljot lIpcoifically dcUntat.e hnw T.nc. must fulfi1I their duly Lu

negotiate Insood tiirh conoetIIirJg 8U mattcnI u: re.ule, number portability, &alioa pl!ily, IICf:eJIlI

to rights-of-way and reciprocal oomfl AAtinn

At pmsr8ph 48 nfthe NPRM,~ FOC seeks cDDlD1l!iDt on whether the: 1JaoHuasl: utSeWODl

252(&)(1) and 252(0)(1) require IlIlnies J,at hAve existing interconnection 8grcetlllllnUlW IWbmit thole
I

lIfP.'CCIDcnt8 to state COmmi!llUnn!1 fnr ~IprClV"llInd whether one party to an existius agreemenl OU&y

compel rmcgnriatinn ("net IIrbitrltion) 1n accordance with the pr0cedure5 set fOnh in SliIl;L1.un ~S~.

It would be inappropriate for the APS . to conunen1 on lh••• IJUIl.lIlrll at the present time &iDee me

APSe hu itselfput thete same iJ61J uut tUf cummeot in AlabIllDll. The APse would. however.

~ the rigbt to respond 10 tbtie.is+ in the reply comment cycle oftlUs proceeding if the APSe

is in the proeedural POINTe to do so a that rime.

1. 1n1IreOnneet:M)n. CoD catiDnt IUld VllbUldied Ilement!

a. Intcreonnectin

The NPRM temativelyoo~ rMt \mOonn intcrcoonectian rules: would &cilit. entIy by

comperlton in multiple states and rcqu~ comments on the consequences or nol esl.ablUlbins lluch

apec:lfic rWes.' The APSe aarees that nb.oMl unitOrm intercnnnecrion guidelines developed by lhl!

R=80%
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FCC mistu be heIp1W AO Inng as Ie swdelintlll IP'e DOl overly prclICI'iptive where intrutalc

interconnection mittel'S art! Due to the diverse tcclmical, senpphic: and dcOlo)ll'll.phic;

woditiona dIU prevail In eaoh Bt8!C, th !!bltel should detenume: L1IIl! degree to which lIlY pdclinc&

.........",. areutili7ed. The APSe •0DI1.1CIDIrio aimilarto the one preBIIIt1y ut:iIiztd fur ac:cess

~whlllin mates mirror the FCC dum far lICCeU ebarses, but have vl1'ying~ ailments

anel rules.

At NPRM 1r S3 - 54, Lb. FCC COmtD8Dt OIl therela~ between the obliptioo of

incumbent L'BCs to provide "interc 'on" under2S1(c)(2) and the obligation uribe incumbent

LEe DDd all LEe, tn elrtlhlish red cal COmpeoatioll anlID~ fw tho ''traDapon and

termination" uf l_ommunicatiODB purBU81U to 251(b)(S) BDd bow to interpret tbc term

"iIarcoImecIio in section 251(0)(2). rhe APSe a.uc1s that the term interc:onnection refers to all

fAtalitieR linking two networks and CDU d inchIde tralllpOrt. and UlrmiJudiun in llOtDe circUll1SUlllC8ll.

Pricing i11lues wiU be best addre for both itemB in 2SJ(d) tbrouan negotiSlioDltUbitndion

agreements approved by the State Co miR.'linnll.

(1) Tetbuitally r.uible olnD otJntlrconneetion

"techDloally feaBiblc point" IIhnuld he R demllrcation point

leeks comment!! on whllt constitutet 11 "teritnicaUy feuI'ble

point" within an inmmhent LRC's net ork. fo.. purpUlie1i uiSection 251 (c)(2)(8) of'the 1996 Act.

The APSe iii of'tbe opinion th. the

definition considered Ibould lICCnmmo

bltwflell LEes to establiah intaface. p' s oft~ and divi!lion nr respum.ibilily of' operation. Any

lind enfumcements. Some FCC a.bIbl.ld ~de1ineaofa non-presDripti.ve nalutC would be helpful

to ensure that. netWork relIlbilit.y is maI~1\ed when determining intenxmnectinn poiT\t&.
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The APse lI888IU that lilly P eRtAhlished minimal &ui<Wimtll guvemiDg "tecbDkxdly feasible

points of interonnnection" wulll. 1 I the 1ltI* coDliderable latitude to determil1e whether

iotertonneclion at a greUer number po!nts would be t.eelmicady hsible. Such lL praaice would

not limit DOr make it more difIiaJJt for 'era to dewlup a network. Where diapuMS arise conoemiDa

"tec:lmicaJlyh&ible pointa ofinlCWDQ on,.. LBCs would hnve the responsibility nfdemol2StratiD&
I

IlUCh teclmical InfeD8lbllity to the stat I

(2) rUuD.alury latm:oaaecdoll

At NPRM 1ft 150 - 62, me PC COIIIIIIeDII OD how to determine wl1et.l1er tbe ferlUII lIIId

concfitiollS Cur intercuJWe<:Uon lIT are juat, reaBODllb1c and nondiscriminatnry. The liCC

fiJrtber seeks COlM\<lnt on whether i1l shouJd adopt explicit mdjonal standards for lbt! tecm¥ and
I

COf'ditions for interoozmect:ion. It is I posiliun u1'tIw APSe that the FCC should adopt generul

The APSC uscrts. however. that the ' c guidelines govemiug interconnection wa.i.ul.ltlllUl(,:~ and

repair of UrtercoWlcilCLiun fllcilitilili I old be promulgated on the state level and Ilhould include

inceIJdves to au LBCs. as well aB pen os for Dot meeting performance mndards and requiremerrta

since Alabama, and liUly many other BWeB, has exi.Ittq

ea, The APse dOl!l1l nnt believe tht! FCC should eltBbIiih

C8t8hlilhcd fnT timely installation repair. TIle parlia c:uuld address those mauers in their

arbitntedlnegodated agreements. I
(3) lIltermnnettiolt tbat iJ EIIJ in Quality

I
Al NPllM ~ 60 • 62, Ihe FCC cornmenbl OD bow to establiSh liriteria. for detcrmiDiDg

I
I

whether jllLcsrCUllIJ!lCtiOJl provided by . ent LEes is equal in quality to the intereOJ1Decbon it,
providl8 iTselfor ItS subaidi.ncs or

. aJ _.;.1...... . h' b.lDItIOD Ii_IaOVCrTlI"8 t IS su ~
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qudty ofsemae srandanIA which do reti Lb. quality ofJDwcollDCCtion. Tn our local colllpltu&ion

ordcJrI, we rcquife .n providers to me our service quality IItand"rds and Itlportmg requir'emllltl. A

!IIIiODI1 srandlrd would not be aprro lte siveo the d.i.ffiumt network COatll\1TltioDS which ttictate

diftereDt jnl.en:UllIledion approaches. I
I

(4) RIlIatioubip Between Intf. ...ediOD and Other OblJpd8Dli UDder tile 1'" Ael
I

The FCC seeIa COlllWlml IL& 1f 64 - 65 oonoemmg itll tentative conclulion that it hIlS

the audlority to require, in additionI physica1 oallnCl1'inn, 'Virtual collocation, and IIWlII point

iDa:rcorIncctinn I11'Tllnpnems, as well any other ri::uulUtble method otinterconneodon. The FCC

1II.u IleeU CODlJlllD[ on various state ! quirement9 reprdinl interconnection methods.

It is the position nfthe A.pSU that iDGUJDbent LEeS llbouJd pruvi&l.c iotercOJlDlClion at all

reasonable poiDu within their networks. While aeneral

anere such as physillfll aoJlocation, virtual collocatinn. lind

, would he helrfill, State COlllllUssioJUI shuuld DOt be limited

tflchnically And economically fuble

to those guidelines. The SWill co '. un should have the lathude to aet in respOD&e to DCgotWcd

aareemems reached bctwccn Ibo v parties through negntiRtion lind/or arbitration IllI tslvWlJned

by the Act

b. CoDacadon

The FCC tcnt8tiwJy cnndudea. NP.R.M ~ 61, that it should aWupl nztioual standards where

appropriate 1.0 impllSDllD1 the collaeatt

physlcatllDd vinual co-locatinn thll.t

be aetbyrcadoptingthe FCC's prior standuda goveruiDR

eltBbliabed in tile e.l.pllDdtd interconnection proceeding.

Id.

R=79% 05-16-96 11:41AM P020 ~32



Y.-16'96ITHU109:15

- -- ._--

P. 021

Ala....PSC Initial ComlDeats, Pap 17

Pmther.~FCC, ItNPR.M V67 - 76, . comments concerning RtAte apJ11uacbes to collocation.

'lbc APSC sees Aome meri. m IHblishing broad national guidetineIl govcming collocation so

luog u stile commIsalons have the . ate determination ofwhethcr a cllrrier is Jtlquired to provide

virtual coJIooation in aeGOI'dance with et.:tinn 2!!'1(c)(6) oftbe 1996 Act. 'the APSe believes thDt a.

reedoplion of'1he rules and guidelines ovemine collocation II adopted by the FCC in its ~fWlded

interoonnectiOD procccdina. would b, dent

The APSe, punuam to ord.,' Informal Dooket U,3449, establiabcd apolicy that pemritA

tis' ODe local sbaDge aBIrierIl to 0& lDded interconnection fnr intrastate speciBlllCcell either

on a physical or vii LuaJ olllloclItlon is pursuant to negorlued agreement between the parties.

Should the parties~ to agrte on th tenns ofthc collocation BlTqemcnt, the i.ntcreIted parties

socking ooJlocation for intrutate A~ I access 81 a Biven Cl!DLnd uf1ke cm me a pelidon with the

APSe requesting specific termS of th oollocation arraaacmcnt be ordered. The APSe revie~ .11

IRJch petitions on a cue-bywca...e ha.'l1!1 11 due considel'al.iuo bt!ing given to the equi1.i.e1l involved in

providing physical venus vinuaI eo cation at a AiVIIl clllll'll1 office. The APSe believes this

approadt is CODSi8tCDt with t:ht 1996 altboup we 1III!R: eventulllly preewpll'd by the FCC in tb8ir

Expanded Interconnection Doclet.

C.

10 its aDHlysiIJ ofSectioDl2S1(c3), (d)(l), and (d)(2) ofthe 1996 Act. at NPRM 1ft 74 - 116,

the FCC diBCUlses the unbundling 0 network dements. More spcc;ifically, the FCC llml.lI.tivdy

evt'wp II. miniuwm set ofn«worlc elements that incumbent

,
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LBCslDUBt unbundle. The Fr.C iil'l'ther clc.ukll Lhaf, purllUl1U to Section 2)2(e)(J), tbat l~ stlctes

may require addltlonal WlbundIing illOODlbunt LEC networks beyODd the FC~liMed

utilize those FCC-cstablishcd minimum qndllrds HOd

C IIDtes that it bas. bvorder, required that LECs wUl, at a

, sbouId identify l'. minimum set or l1et.wurk dements that

have impolled (NPRM" 81), lbe

mlnImuma. NPRM 11 11), The FCC 0 dillClJ!lses the WW= of'ks auumption ofstate responsibility

In relPOJDe Lu the FCC'. req : fbr infOr1nation conoemh1g unbU11d1ins policiel the stites
i

NPRM1r 10.

pursuaDt to Section 2S2(e)(5) with t the e.lltahlishmeol or !he I:lXPlidt Dationwide requirements.

minimum, unbuDdle their loeal netwn ' into the following basic Dt!lwurk. .li.mctions; (1) 1ocal1oop;

addiliumd lltate ItaDdards in evalul~. fmerconnectioD agreements in regard to unbundling.

(2) looal switobiDg; (3) local intern : e fllcilities; llltd (4) lIipa1ing. These el.w:HtuJ.¥, II well IS

addhional elements, are cummtly b . I COftSidercd;n the worlrshops that were eftabJished ill Lb.
!

APse's Local Competition Ordcr.10
i tentative conclusions reached in the workshops II.R! I.hKl
,

additional e1emem 8uch as cemmliz , message database service; directory u.l'ltance; access to

emergency services.; access to 800 : bll8C: access to operator seMc~; white page listings and
I

directories; signaling, access to : B: line identiiicotion cfat.abuc ~ce; a"d, e'Jl'Change lines
I

mould In~ unbumU.ed. The iDJem of iAPsc is to require LEC8 to unbW!dJc all netwnT'k elements

i
to the extent thllt it is ~8lOnable am) L'clmicaUy and economi.cal1y feasible.

I

1(1) .Network Flemoeau

10 Id.
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Alabama PSC IniLi.1 CommeaUt

At NP1Uvf 'Il' 83 • a.st the P discusses whether it should promuJaaie • deRnidve nit of

minimal DctwOn: elcmenlx lhHt mull unbtmdled, or whether it should develop a broader. mo•...,

flexible definition that lendJt illlit'lfto r eftnition by the states. Not BUJ'Prisin8ly, the APSe supports

local intenJollDCction asreement6 or combination Lht!reof

(2) Ace'.1 to NetwoJ'k

At NPRM ~ 86 - 90, the F C analyzes what is meant in the 1996 Act by "acceiS Lu

unbundled ntlLwlIT1c elements" and ' eehnlea1ly felllibie points of intercoanectUm." The FCC

5pccifiailly seeks COlIlJJllSnL IlL NPRM 87 concerning whether the m:ates as well as the l''CC may

practiClDlly apply a dynamic definition access to interennllec!ion e1cDUln1!l on lID unlnmdled buil

I1ll1y technically feasible point du . arbitration process.

The APSe Dlerts that it I d be tbe states tImt are in the position of ensurin&

nondillllrimirJltory access to UDbtmdJed ark element. tbru the negotiation or arbitration proce6S.

This authority is inherent in Section 2 (d)(3) cfthe 1996 Act, Funber, an Incumbent LBC should

provide unbundled elements at. lelUlL uaI in quality to thoR it provides it~ an afIlliate or

subsidiary, and should offer discount ares in !IiLulltlnn!l whtm:l elements provided are of a lelser

quality.

~) Speeifte Uilbandlillc I'Oposal8

The APSe previously addlreujMd its p08ition rBRardins the specific unbundling issue. We

reserve the right, hown~r> in file rep comments on this maners.

d. PriemJ orlntereonaection, lIocation, and UubuDdled Nen.ork Elemeatl

At paragraphs 117 throusb I of the NJ:lRM. the FCC a.ttcmpts to justify its defliJ~ Ln

05-16-96 11:41AM P023 $1:32



y, 16' 96ITIIUI 09:47 r. 024

---~., ._-_.

Page 20

establish national priLing principles I r bod! intrastate and interstate I5C1'ViCics and flWilities by
i

expanalvely iDterpreting the pr . Ins of Soc:tioos 251 Hnd 252 ot the 1996 Act in elelll

con!, ...nrioo of _ 2(b) of th [19l4 Ao!. Tho FCC boldly __ at NPRM, 11 RtIIlIt in

statutory duty to implement the pri . . rcquiremClll'i lIC ~l£Iion 251, lIS elaborated in Section 252,

is reuDnably TeIld to require that the C is to establish pricing prinoiplea, intcrpR:tinC and further

'on by implication. lior the reasont stated previously in

and revitMifli!; ROC 9tIlIemsntI ofgenetlJy available tenus and conditions. Based on this UDfo\mded

reule, are yet another eltefeille in p

conclusion. the FCC goes on to mol e bcnclil'l. (If lnt! national priclDg guidelines.

8KPlaininA the proYisions ofSection 2S d) for tbtJ stales III Ilpply in estIlblilhing ratel in arbiU'lltions

ts to justify the estl1bJiBbmmrt ofnational pmmg guidelines

for both intrastate and intcr8t&te Ie IOS and fBoilitiea. including whnle.<We nrtes for purposes of

these comments, tbcac attempts at imp d preemption IlIC without merit and 3n:, ill fact, col"/tTBry to

the plaiD language oime 1996 Act.

The provisions of Scotion 252 )(1) make il c1l!11r thltt the determination of bUereomteetion

in dIe d~ination of the charges for the tnlDipon and

U1a.l the FCr rntS jurisdiction to embH51b national pricing

n oftbe states. Similarly. Sections 2S2(d)(2) and 252(d)(l)

d intrastate ServiCelli aDd facilities, such an approach wouldrau o'llerly simplistic llPProac:h does not lend itle1fto the

[

!

and l1etWork element rates are a

termination oftrafftc and the wholeBal rates for resold services, respc~ivcly, Only if the states WI

guidelines that govern. both iDterItate

yield chaotic, ifnot diaastrous, results.

to wen li.miIed jurisdiction.

to twfi11 their statutory obligaLiun wilh r Bet to me proviliom of Section 252 is the FCC authoriz.ed

05-16-96 11:41AM P024 #32
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ell which "re not J dlecLed in theon cxoJenow

" N!'R),{ , 123,~, thIt dle iaIlguIgo of Section

ateI by use oftruditiol cost of service resufation with its

COlts and rate ha.~ IThe APSe CUDCllJ'li thlt the ltatute

d regulation" such as 'P~ce cap regulation. that is indiJ'cctly

based on forward-JOO~nJ (lom methodoloBY fun does no1

I
y t6, l~M 1 Page 21

e vastly different cir stBDceIl: present in each gcograpbic

t COD,Rl'8I1S left the~on of rate" lind dJargeI fbr

I

com: to the state ~Bdiction and more specifically to the
I

local iDterconncctinnt~ alld the imcrp"'lJItion of'tbe

art ofpast and pouibl .future regulation. thE! jurisdictional

eel i

rormuhll~ 1UI1i0Dlllp~ guidelines cominue throughout

S7. Almost all of!he~ve conolusions reached in thoR

ded aIl~umption that~ pee hu broad authority to diewe

area. Thil'il 11188 fuly the reason

Ala.... PSC Inql CODlmeatl,

flexibflllY required to llOClODUDodate

The FCC's ~nul'l attempts

intIutlte .evices and facilities UDder he jurisdiction ofthe !It res

In order to allow tllt!l NllII5 to I1DI their juriJdlctionai r ponll"bility. the APSe feels that the

c:umlI1t PCC Part 36 (separatioas) remain uitact. at thi!li ti eo One ofour primary concems fbr

CODlR1mor price .index'. such as cban8~ ifts in rnter1ta1elln1nL!lL tt! alIoClltionl. Purthermore, WI are

concerned with the pOlilibllity ot shl

separations Tetluirerrrents must be ret

1996 Act to sinlply abamlon LhiIl vital

parographs arc "remised on the unfo

slIcll naLioltll1 priciug prlnciplel.

retainins CUl'I'ef\t llepllration requul! on Local Competition and :Prioe

local mepayer. It is also too early in

con1cmp]atl!!I the use or Olh~ CUlilt

1M NPRM at plII"IBI'aPhB 121 through

detailed examinution of historitlal

...sed on coMe, or the setd11g of pric

The FCC correctly coDclud

1S1(d)(1) preclullu RtlleS ft'otn B

tI !d.
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