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or had rsasdn te know that people would come in contact with
them, notwithatanding compliance with the cods. Trimver v.

Nozfalk Tailow Ce,, 192 Va. 776, 784 (19%1;,

The line had been congiructed zwenty-cna years before
Kally's accident., Qther wverkerm had worked many times bsfere
on and around the same nuilding Xelly vas peinting. In fact,
he tamtified that therr were several layexs of pairt already
an the building. There wms no evidence of prior contaqt with
these linew, nor of any noktice to Virginie Powsr that the
location of the lines pressntad any unudual threat bechuse
of activity at oF near these apartments.

Whtle Dr. Kasur testifisd that the lines sheulld hsve
been located Deyond tha code requiremsnts, that does not
present a jury gquestion, a¢ it gives no Ddasis for & Jjury
to find that Virginia Powsr Knew or should have Xaown of
some peculiar danger at this sita which would have reguired
locating the linas Dbeyond the dJdistances permitted by the
code.

The eourt 4s unable to find aucthority supporting a
finding of power company nsgligeace wheze pewer lines are
constructad and maintained ia aeccordance with code raguire-
mente in the absence of circumscences reguiring variance.

Plaintiff is also barred by his own negligence. While
not an expert in electricity, plaintiff is charged with
knowlsdge possessed DY persons of avexage intelligence that
powar linss are dangerocus and can causs serioua harm, even
death. See [ v . 97 Va.
713 (1900}, Yy tes t he cou seriously
injured if an aluminum ladder cams in contact with & power
line apd that he saw the linas in question and knew hs had
to avoid coatact with them. Hs also said that a nonconducting
Ziberglass ledder was available for his use and he would
have used it if be knsaw that thess wers high voltage power
linas, He chesea not to use the fiberglass ladder becauss
he thought the lines wers telaphone lines. Unfortunately,
plaintiff testified ha had never besn told how to diatiaguish
batween telephons and power lines.

Nothwithetanding his lack of ability <¢o avcurataly
distinguish betwesn pover Llines and other lesss dangerous
lines, plaintiff chose to vork sraund the lines witheut taking
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any ipscidl precautions such as using & noncondyctive laddez,
lowaring the ladder before moving it (admitredly cumbarsoms
and glow, but surasa to avaid lains contact), or making inguiry
to determine the types of lines involved bafore procesding
in 4 tanner coamensurats with the risk. Dus care damands
that a persof opesrating sround lines which might de dangarous
o either detearmine that they are not dangsrous, or tresat
the line am if it is dangsrous. It {s not enough for the
plaintiff %o say he didn't Kknow what tha lines were op that
he thought them to be telsphone lines when he really had
no basis for making such & determination., Ses Smith v. Vepeg,

204 Va. 128 (1963),

on thess facts, reasonable people could net osonelude
that Kelly usad dus care for his own safety.

The court cannot conclude that as a oattar of law the
defanse of assumption of risk is applicadle daere. Assumption
of cTisk requires a risk veluntarily incurrad, the nature
and axtent of which ia fully apprecisted. The only evidencs
nere im that Kelly did not know thess were power 1linss.
Acgordingly, ths jury could have found that ha could eot

have fully sppreciated the risk.

ror the sessons cited, the verdict will be ast aside
and judgment for the defandsut will be sbterasd.

Sincerely,

sac




