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MEMORANDUM QPINION OF THE COUERT

MANSMANN, circuit Judge.

We review the district court’s denial of Herbert L.
Schoenbohn’s petition for writ of habeas corpus filed pursuant to
28 U.S5.C. § 2255. Because the petition was properly denied, we

will affirm the order of the district court.

I.
This petition has its origin in Schoenbohm’s April 24,

1992 convictien in the District Court of the Vvirgin Islands on
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all counts of a three~count indictmert involving thaft of long
distance telephone service in viclation of 18 U.8.C. § 1029.
Specifically, Schocenbohm was convicted of using a
counterfeit access device in violiation of section 1029(a) (1). He
was also convicted of obtaining, with unauthorized access
devices, long distance telephone services valued at more than
$1,000 in violation of section 1029(a) (2), and with possessing 15
or more counterfeit and unauthorized access devices in violation

of section 1029(a) (3).
Following the conviction, Schocenbohm filed a motion,

pursuant to Fed. R. Crim. P. 29, for acquittal. This motion was
granted with respect to Counts Il and III basec on the district
court’s conclusion that the Secret Service was aware at trial
that certain inferences drawn from the evidence and presented to
the jury by the United States Attorney were false. PMurthermore,
the court concluded that the government had failed to disclose to
the defendant exculpatory evidence relevant to Counts II and III
in violation of the requirements set forth in B:ady v, Marvland,
373 U.S. 83 (1963). The Count I conviction was allowed to stand,
however, based upon the court’s determination trat this
conviction was supported by adegquate untainted evidence.

On July 24, 1994, we considered Schoenbohm’s direct

appeal from the judgment of conviction and sentence and affirmed

that judgment.'

1. In the direct appeal, Schoenbohm contended that the

government knowingly used false evidence to conv.ct him on all
(continued...)
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While the direct appeal was pending, Schoenbohm, acting
pre se, filed a motion in the district court :seeking ¥relief from
sudgment" pursuant to Fed. R. Civ. P. 60(b) (3.. Schoenbohm
claimed to have secured new evidence through his own post-trial
investigation, establishing that prosecutors t.ad knowingly
presented false evidence relevant to his conviction under Count
I.

The district court, noting that such a motion was
procedurally improper in a criminal matter, elscted to treat the
motion as an application for habeas relief undar 28 U.8.C. §
2255. The court then denied the petition. Al:hough the district
court recognized that Schoenbohm, "via an arduous and time-
consuning application under the Freeddm of Information Act, (had]
a great deal of additional information which, lie reasonably
argue(d), prove[d] that counsel at trial and or appeal had
misrepresented their knowledge of the existence of the
exculpatory information," it denied Schoenbohm’s petition on the
gréund that "the Court of Appeals’ judgment [in the direct

appeal] . . . disposed of all issues raised by r. Schoenbohm."

1. (...continued)
three counts. 1In an opinion critical of the government, we held

that while evidence had been mishandled and misrepresented by the

government, that evidence was fatal to Counts II and III only.
t b , No. 93-7516 (34 Cir. July 22, 1994).

Schoenbohm flled a petition for panel rehearing which was denied.

3
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Unjted States v. Schoenbohm, No. %1-108 (D.V.[. Dec. 15, 1994)

(typescript at 4).?
In his appeal to us from the denial of his habeas

petition, Schoenbohm advances three arguments. First, he
contends that because he is able to show, thrcugh evidence
obtained after his conviction, that the prosecutor knowingly used
false evidence to convict him of the offense described in Count
I, he should have been granted an evidentiary nearing to develop
this evidence and establish his entitlement to a new trial.
Schoenbohm also alleges ineffective assistance of counsel and
argues that the language ¢f the indictment and the jury charge
did not conform to the language of the statute under which he was

charged. We reject each of these arguments.

II.

Schoenbohm’s argument with respect to newly discovered
evidence of prosecutorial misconduct is based upon the
;equirements of Brady v, Maryland, 373 U.S. 83 '1963). Under the
ruling in Bradyv, a defendant may be entitled to have his
conviction set aside where the prosecution relied upon trial
testimony which was known or should have been known to be
perjured. A conviction will be set aside "if there is any

reasonable likelihcod that the false testimony could have

2. A motion for clarification of the Decenber 1% order was
granted in part in a Memorandum and Order dated April 19, 1995.
In this Order, the district court again denied Schoenbohm’s
motion for relief pursuant to 28 U.S.C. § 2255. This appeal

followed.
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(19985}, 115 8. Ct. 15855, at 1565 n.7.
Schoenbohm argues that at the time cf his direct

appeal, he was unable to show that the prosecution had knowingly
presented false evidence. It now appears that Schoenbohm may be
able to show that false evidence relevant to all counts of the
indictment was presented to the jury. He clainms that the
district court considering his habeas petition should have
granted him an evidentiary hearing because "his claim that the
prosecution knowingly used false evidence is nct fully developed"
and there are factual issues to be explored.

In evaluating this argument, we begin with the
proposition that "a petitioner on writ. of habeas corpus will not
succeed merely because the prosecutors’ actions were undesirable
or even universally condemned.’" Todare v. Fulcomer, 944 F.2d
K1079, 1083 (34 Cir. 1991). Were this the standard, on the record
as it presently stands, Schoenbohm would likely prevail. The
ZeSt we apply in determining the need for an evidentiary hearing
is, however, more restrictive. First, we must determine whether
the petitioner asserts facts entitling him to relief. 1If the
petitioner crosses this threshold, we must next Jetermine whether

an evidentiary hearing is needed to prove these assertions.

Todareo v, Fulcomex, 944 F.2d 1079, 1082 (3d Cir. 1991).

We have carefully reviewed Schoenbohm’s disturbing
description of the evidence of prosecutorial misconduct detailed

in Schoenbohm’s brief and in his raply brief. While we agree
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that there may be legicimate concerns with the way the case was
handled, we must conclude that Schoenbohm has failed to make *he

threshold showing that an evidentiary hearing is reguired.
As we noted when we considered this natter on the

direct appeal, section 1029(a) (1) was violated if Schoenbohm made

a single call using a counterfeit access device. Even accepting

as true the '"new" evidence of prosecutorial misconduct detailed

in Schoenbohm’s brief, there remains ample reliable evidence that

at least one illicit call was made. Indeed, tha record reveals a

total of 41 such calls. As we stated before,

Two witnesses testified that Schoenbolm
telephoned them at about the same time that
records show calls being placed to their
nunbers with illicit codes. Five other
witnesses to whom calls were’placed w.th
illicit codes testified that Schoenbolim was
the only person in the Virgin Islands whe
ever telephoned then. . . . Another withess
testified that he heard Schoenbohm broadcast
on a ham radio about how to obtain illegal

accaessg codes.

(Mem. Op. at 6-7). In view of this evidence, we do not believe
thét "there is any reasonable likelihood that the false testimony
could have affected the judgment of the jury." Kyles v, Whitley,
115 §. Ct. at 1565 n.7. We find, therefore, that the district

court properly denied Schoenbohm’s request for an evidentiary

hearing.

IIT.
We next turn to Schoenbohm’s claim with respect to

ineffective assistance of counsel. This claim grows out of a
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procedural morass surrounding the district court’s dispesition of
motions for judgment of acquittal filed pursuart to Fed. R. Crim. P.
29. Rule 29(c¢) provides that

If the jury returns a verdict of guilty . .

a motion for judgment of acquittal may be

made or renewed within 7 days after the jury

is discharged or within some further time as

the court may fix during the 7-day period.
Trial in this matter ended on April 24, 1992 and, on April 29,
1992, the district court granted counsel for Schoenbohm until May
18 to file a Rule 2% Motion. On May 18, 1992, the district court
extended the time for filing to May 27. On May 27, the motion
was heard and denied on the nerits.

When we reviewed the denial of the Rul.e 29 motion
during the course of Schoenbohm’s direct appeal, we concluded
that the filing of the motion was untimely, contravening the
requirements of Fed. R. Crim. P. 44(c) which prcvides that "the
Eourt may not extend the time for taking any action under Rule 25
. . . except to the extent and under the conditions stated
Etﬁerein]," We concluded that the extension granted by the court
on May 18 violated the procedure set forth in Rule 29(¢) and as a
result, we declined to review the merits of the district court’s
denial of Schoenbohm’s May 27 motion. We appliel a similar
analysis to a second Rule 29 motion filed on Sep-ember 27, 1992.

In his habeas petition, Schoenbohm attampted to raise
the sufficiency of the evidence claims originallv advanced in the

untinely Rule 29 motions. <¢iting our opinion on direct appeal,

the district court declined to address these cla:nms.
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Schoenbohm now attempts to have us revisit the denial
of the Rule 29 motions by couching his request in terms of
ineffective assistance of counsel. He argues :hat "his counsel’s
fajilure to timely file a Rule 29 motion was a result of

ineffective assistance of counsel." We find nothing in the

record to suppert this claim.
It is by now well established that a conviction will be

overturned due to ineffective assistance of counsel only where
counsel’s conduct so "undermined the proper furctioning of the
adversarial system that the trial cannot be relied on as having
produced a just result." Strjckland v, Washington, 466 U.S. 668,
686 (1984). A petitioner must denonstrate that counsel’s
performance fell below an objective standard of reasonableness
and a reasonable probability that "but for counsel’s
unprofessional errors, the result of the proceeiing would have

\been different.”" Jd. at 694.

In the c¢ircumstances presented here, we cannot say that
:oﬁnsel’s failure to appreciate the ramifications of the May 18
extension amounted to unprofessional error falling below a
standard of reasonableness. It is clear that counsel merely
complied with the scheduling established by the district court.
Moreover, having concluded that Schoenbohm’s corviction under

Count I must be sustained, the Rule 29 motion cculd not have been

granted in any event, even had it been timely.
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Iv.
Finally, we turn to Schoenbohm’s contention that his

conviction must be reversed because the indictnent and jury

charge do not track the language of the statute: 18 U.8.C. §
1029(a) (1) c¢riminalizes conduct which "affects interstate
commerce, " but Schoenbohn was convicted under «n indictment and
pursuant to jury instructions charging him only with conduct
involving the "use" of interstate commerce.

This argument is meritless. Where l&énguage in an
indictment differs from that of the statute defining the crime,
the indictment is sufficient provided that it egets forth the
elements of the crime charged and apprises the defendant of the
charge, enabling him to plead guilty or not guilty. Unjted
States v, Johnson, 371 F.2d 800 (3d Cir. 1967).

We agree with the district court that the indictment in
‘Ehis case

was sufficient to charge a violation of the
-~ statute. Although not couched in the precise

language of the statute . . . the indictment

conveys the same message. It saems

reasonably clear that to use a counterfeit

access device in interstate commerce
necessarily affects interstate commerce.

United States v. Schoepbohm, (D.V.I., April 19, 1995) (typescript

at §).
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v.
Having rejected each of the arguments advanced in the
petition for habeas corpus, we will affirm the order of the

district court.

TO THE CLERK:

Please file the foregoing opinion.

T4 AL likf )/tdrlfﬁ;ﬂ}u”
Circuit Juige

10
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUILT

No. 95-7241

UNITED STATES OF AMERICA
ve.
HERBERT L. SCHOENBOHM,
aAppellant

Appeal from the District Court
of the Virgin Islands
(D.C. Crim No. 91-cr-00108)
District Judge: Honorable John P. Fullanm

Before: MANSMANN, SAROKIN and GARTH, Cir-uit Juddes.

.

JUDGMENT

This cause came to be considered on tie record from the

on April 16, 1996.

On consideration whereof, it is now here ordered and

adjudged by this court that the judgment of the district court

entered on April 19, 1995, be and the same is hereby affirmed.

ATTEST:

MAY 0 9 1995

11
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