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The Consumer Electronics Manufacturers Association ("CEMA"), a sector of the

Electronic Industries Association, hereby replies to the comments that were fIled in response to

the above-captioned Notice of Proposed Rulemaking ("Notice").l As set forth below, the record

in this proceeding demonstrates the need for clear rules which prohibit local governments and

private entities from restricting consumers' ability to employ television broadcast service

("TVBS") and multichannel multipoint distribution service ("MMDS") reception devices.

1 See Restrictions on Over-the-Air Reception Devices: Television Broadcast and
Multichannel Multipoint Distribution Services, Notice of Proposed Rulemaking, FCC 96-
151, CS Docket No. 96-83 (released April 4, 1996). (}}CO
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I. THE COMMISSION SHOULD STRENGTHEN AND CLARIFY
ITS RULES WHICH PROHIBIT RESTRICTIONS ON THE
INSTALLATION AND USE OF TYBS AND MMDS ANTENNAS

In the Notice, the Commission has requested comment on its proposed rule for

implementing Section 207 of the Telecommunications Act of 1996 with respect to TVBS and

MMDS reception devices.2 The Commission's proposed rule would (i) establish a presumption

that all governmental and non-governmental restrictions are unreasonable, and therefore

preempted, if they affect the installation, maintenance or use of TVBS and MMDS antennas; (ii)

allow governmental entities to rebut this presumption by obtaining a "final declaration" from the

Commission or a court of competent jurisdiction that the restriction is both necessary to

accomplish a clearly defined and expressly stated health or safety objective, and is as narrowly

defined as possible to accomplish this objective: and (iii) allow governmental authorities to apply

to the Commission to obtain a full or partial waiver of the preemption rule upon a showing of

local concerns of a highly specialized and unusual nature. 3

CEMA's comments urged the Commission:

• to make irrebuttable the presumption that local governmental restrictions are

preempted, and to review, through the FCC's waiver procedures, all future local

2 Section 207 directs the Commission to "promulgate regulations to prohibit restrictions
that impair a viewer's ability to receive video programming services through devices
designed for over-the-air reception of television broadcast signals, multichannel
multipoint distribution service, or direct broadcast satellite services."
Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, 114 (1996)
[hereinafter the "Telecommunications Act"].

3 See Notice at Appendix A.
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government efforts to restrict the use or placement of TVBS and MMDS

antennas;

• to clarify that private entities bear the burden of showing that their restrictions do

not impair access to TVBS and MMDS services; and

• to ensure that the preemption rule is applied to TVBS and MMDS reception

devices of all sizes.

The comments filed in response to the Notice reflect widespread agreement that

the Commission should reexamine and strengthen its proposed rule. Parties representing

broadcaster, manufacturer, educational and consumer interests agree that the proper

implementation of Section 207 requires the Commission to ensure that all consumers can install

and enjoy full use of their TVBS and MMDS reception devices. Many parties describe in

extensive detail the severe or insurmountable difficulties created by local government and private

restrictions for TVBS and MMDS users and prospective users. 4 Like CEMA, these parties

recommend that, to adequately address these difficulties, the Commission should adopt a per se

preemption of local government regulations that impair a viewer's ability to receive TVBS and

MMDS signals.5

4 See, e.g., Comments of the American Radio Relay League Inc. at 2-7 [hereinafter
IIARRL Comments"]; Comments of the Community Broadcasters Association at 1-3;
Comments of Pacific Bell Video Services at 2. All of the comments cited herein were
filed in this proceeding on or about May 6, 1995, unless otherwise specifically noted.

5 See, e.g. ,Comments of Primestar Partners, L.P. at 3-4 ("Any other rule creates undue
uncertainty... [A]s a result users will opt for easier services, i.e., those which use
wireline technology"); Comments of the Wireless Cable Association International, Inc.
at 6-14.
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Further, these parties urge the Commission to assume sole responsibility for

determining whether, in extraordinary or unique cases, narrowly tailored restrictions on TVBS

and MMDS devices may warrant a waiver of the preemption rule. The Commission, as the

expert body charged with implementing the provisions of Section 207, is in the only

governmental agency in a position to balance federal policy with local needs in a nationally

uniform fashion. 6 Only the Commission's assumption of this responsibility will prevent local

courts from issuing a myriad of rulings that are inconsistent by jurisdiction, and likely

sympathetic to the positions of local authorities rather than to the clear mandate imposed by

Section 207.7 Commenters also stress that, as an aspect of any waiver process, the burden of

obtaining such a waiver must lie completely with the local government authority and not with

the consumer.8 CEMA supports each of these additional clarifications.

Similarly, many commenters urge the Commission to adopt its proposed per se

prohibition on private restrictions on TVBS and MMDS reception devices. 9 These parties note

that private and local government restrictions impose equally onerous burdens on consumers. 10

6 See Comments of NYNEX Corporation at 3 [hereinafter "NYNEX Comments"].

7 See Comments of CAl Wireless Systems Inc., et at. at 4.

8 See, e.g., Comments of the National Association of Broadcasters at 7.

9 See NYNEX Comments at 4-5; Comments of the Public Broadcasting Service and the
Association of America's Public Television Stations at 3; Comments of the United
Homeowners Association at 2.

10 Indeed, one party suggests that the impediments imposed by private land-use agreements
are "more severe by far" than those resulting from governmental regulation. ARRL
Comments at 7. Another notes that there are often no due process requirements
attaching to private restrictions, making them more difficult to challenge than municipal
regulations. See Comments of the Network Affiliated Stations Alliance at 7 [hereinafter
"NASA Comments"].
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Commenters also point out that any legitimate health and safety concerns allegedly targeted by

private restrictions will have been already addressed by local and state regulation. 11 CEMA

agrees with these assessments,

Along with CEMA, numerous parties also stress the importance of ensuring that

the Commission's final rule covers all TVBS and MMDS antennas, regardless of sizeY

CEMA concurs with the comments of TVBS and MMDS providers who urge the Commission

to clarify that its proposed rule applies not only to the size of the actual antenna, but also to the

"mast" or other device upon which the antenna is mounted. 13 Like antenna size, the mast size

necessary at a given location is a function of terrain features, distance from a transmission

facility, and other variables completely outside of the viewer's control.

A number of parties emphasize, and CEMA also fully concurs, that burdensome

state, local and private restrictions on antenna size, design, placement or use will threaten the

effective transition to advanced television ("ATV") broadcasting. 14 It is critical to the

implementation of ATV that the Commission ensure that consumers nationwide have full use of

reception devices necessary to access today's NTSC and tomorrow's ATV broadcasting services. 15

11 See Comments of the Association for Maximum Service Television at 5 [hereinafter
"MSTV Comments''].

12 See, e. g., NYNEX Comments at 5-6.

13 See, e.g., Comments of BellSouth Corporation, et al., at 5-6; MSTV Comments at 5.

14 See, e.g., NASA Comments at 6.

15 MSTV, in noting that the transition to ATV will require television stations to erect
additional ATV transmission antennas, urges the Commission to clarify that the
preemption of unreasonable restrictions applies to the installation, maintenance and use
of transmission antennas and towers as well as receive devices. MSTV Comments at 5.

(continued... )
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II. THE COMMISSION SHOULD REJECT EFFORTS BY
PRIVATE ENTITIES TO DILUTE THE INTENT OF
SECTION 207 OF THE TELECOMMUNICATIONS ACT

In a number of letters as well as a few full-length comments, homeowners

associations and multiple dwelling unit ("MDU") building managers raise a variety of

constitutional and other issues in opposing the Commission's proposed prohibition on private

restrictions. 16 CEMA understands that these allegations will be addressed by other parties in

their reply comments, and therefore will not burden the Commission with unnecessary paper.

However, CEMA must point out that the legislative intent with respect to the present proceeding

could not be more clear: Section 207 mandates that the Commission adopt rules that "prohibit"

restrictions that impair a viewer's ability to receive MMDS or TVBS services. 17 Although

MDD owners and others may disagree with Congress' explicit action, their recourse should not

lie with the Commission. Congress has spoken unambiguously with respect to both local

government and private restrictions on the installation and use of TVBS and MMDS antennas.

It has stated that consumer freedom to employ over-the-air reception devices is a paramount

concern. The Commission's fInal rule should embody both the letter and the spirit of this

mandate.

15(•.•continued)
CEMA agrees that the ability of stations to erect the equipment necessary for digital
television broadcasting will be a necessary prerequisite to the introduction of ATV
services.

16 See, e.g., Comments of the National Apartment Association, et a1.

17 Telecommunications Act at § 207 (emphasis added). Furthermore, the House Committee
Report states that "[E]existing regulations, including but not limited to...restrictive
covenants or homeowner's association rules, shall be unenforceable to the extent contrary
to this section." H.R. Rep. No. 204, l04th Cong., 1st Sess. at 123-124 (1995).
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III. CONCLUSION

For all of the reasons set forth above and in CEMA's initial comments, the

Commission should modify its proposed rule so as to provide the public with greater protection

against local government and private restrictions on the installation and use of TVBS and MMDS

antennas.

Respectfully submitted,

CONSUMER ELECTRONICS
MANUFACTURERS ASSOCIATION
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Vice President ..3
Government and Legal Affairs

By:
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Of Counsel:
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