WILLKIE FARR & GALLAGHER Washington, DC

5001(5 TF New York

April 4, 1996

, N i
A. Richard Metzger, Jr., Esq. C& b LS
Deputy Bureau Chief .

Common Carrier Bureau ' "
Federal Communications Commission ‘
191¢ M Street, N.W. o
Room 500 SRR S B
Washington, D.C. 20554

Dear Mr. Metzger:

We understand that the Commission will soon begin
implementing new Section 257 of the Communications Act
concerning the elimination of entry barriers for entrepreneurs
and other small businesses in the provision and ownership of
information services. As part of that proceeding, the Commission
should implement new Section 222(e) which requires that local
exchange carriers ("LECs") make subscriber list information
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conforms with the views espoused by Representatives Joe Barton
and Bill Paxon that LECs' power over subscriber list information
constitutes the type of entry barrier which Section 257 was
designed to eliminate.

The enclosed paper details the extreme difficulties faced
by entrepreneurial telephone directory publishers when
attempting to obtain subscriber listings and compete with LECs.
More specifically, the paper describes many of the ways in which
LECs abuse their monopoly over subscriber information to the
detriment of competing directory publishers. Such tactics range

from outright refusals to sell updated listings (e.g., a new
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but only with a series of onerous conditions.

Section 222(e) was enacted specifically to end such
abusive practices by LECs. As made clear in the attached paper,
members of Congress, other LECs, and the courts have recognized
that LECs' monopoly on subscriber information is an entry
barrier to competing directory publishers. That entry barrier
should be eliminated as part of the Section 257 proceeding by
requiring LECs to make subscriber list information available at
a fair price to competing directory publishers. C:?
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If you would like to discuss the matter more fully, please
feel free to call the undersigned at (202) 328-8000.

Sincerely,

CARNVIRSVEY:

Theodore C. Whitehouse
Russell L. Smith
Michael F. Finn



IMPLEMENTATION OF SECTION 222 (E) OF THE COMMUNICATIONS ACT:
ACCESS TO SUBSCRIBER LIST INFORMATION
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INTRODUCTION
BACKGROUND

LECs HAVE HISTORICALLY ABUSED THEIR POWER TO
PREVENT COMPETITION IN THE DIRECTORY MARKETS

Many LECs refuse to sell or license their
listings

Many LECs who offer their listings for sale do so
on terms that are tantamount to a refusal to deal

LECs have imposed particularly burdensome
conditions for the provision of updated listings

LECs have committed other anticompetitive acts
CONGRESS ENACTED SECTION 222 (e) TO CURB LECs’
ANTICOMPETITIVE BEHAVIOR AND ENSURE ACCESS TO
SUBSCRIBER INFORMATION . . .

The FCC must implement Section 222(e) within 15
months e e e e e e e e e e e e e e e

As part of implementation, the FCC should require

that the prlce charged competlng publlshers be
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I. INTRODUCTION
The Telecommunications Act of 1996 heralds the

beginning of true competition in telecommunications. One area in
which Congress expressly mandated that competition occur is the
provision éf telephone directories - an area that had previously
been, and continues to be, dominated by local exchange carriers
("LECs"). Under new Section 222(e), LECs must make subscriber
list information available under nondiscriminatory rates, terms,
and conditions, to competing directory publishers.

In order to enter and compete in the yellow page market,
competing directory publishers -- those not affiliated with
incumbent LECs -- must have reasonable and fair access to the

subscriber information. In other words, the publishers must be
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subscribers, etc.) in a timely manner and at a reasonable price.!
As will be shown, implementation of Section 222(e) should, for
the first time, allow independent directory publishers to compete
on equal footing with the incumbent LECs who have historically

used their position to prevent competition in the directory market.?

! During the debate on the Conference Report on the
Telecommunication Act of 1996, Rep. Joe Barton of Texas, a member
of the Conference Committee on the legislation, discussed the

- basis for Section 222(e) as follows: "Subscriber list
information is essential to publishing directories. Carriers

that charge excessive prices or set unfair conditions on listing
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"ugsed pricing and other terms to try to limit [] competition" in
the directory market.!?

A. Many LECs refuse to sell or licemse their
listings

In the past, some LECs have chosen to prevent competition by
refusing to sell or otherwise license their listings to competing
directory publishers.? For example, Rochester Telephone, a
large independent LEC, refused to provide listings to directory

publishers competing with its wholly-owned directory publishing
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was refusing to provide competing directory publishers with the
business owners’ name and related headings classifications,
reserving such information for its affiliate.® Moreover, prior

to the Supreme Court’s Feist decision, publishers who copied the

2 See Floor statement of Representative Bill Paxon, 142
Cong. Rec. E184 (daily ed. Feb. 6, 1996) (discussing reasons for

passing Section 222 (e)), attached as exhibit 3.
- 1 See, e.49., i V. i i ions,
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increas[ing] the fixed cost of operation” for "small
independents."®

C. LECs have imposed particularly burdensome
conditions for the provision of updated

listings
Updated information -- change of addresses, new businesses,
etc. -- is indispensable to a telephone directory publisher, both

to maintain the accuracy of its overall database and because (1)
people moving into a community are most likely to refer to yellow
page advertising and (2) new businesses are particularly likely
to need such advertising. Consequently, many LECs historically-
refused to provide updated information.? ALLTEL Corp., a large
independent LEC, continues to withhold updated listings.? GTE,
which has long refused to provide updated listings, recently
stated it would make them available; however, "it wag unable to

say when."?

¥ see Great Western. 63 F.3d at 1387..

% In 1987, for example, the then-President and CEO of
Southwestern Bell Yellow Pages, Inc. stated that GTE would not
sell updated listings to his company for use in a competing
directory. See Affidavit of A.C. Parsons (Dec. 18, 1987),
attached as exhibit 4. As of 1991, NYNEX and GTE, among others,
refused to provide daily updates to competing directory
publishers. See exhibit 8. At that time, Southern Bell refused
to provide updates to residential listings which competing
directory publishers need in order to deliver their directories
to new arrivals. See exhibit 8.

% gee Affidavit of Rick Lewis, President and Chief Executive
Officer of White Directory Publishers, Inc. (April 2, 1996),
attached as exhibit 14.

% gee id.



Those LECs which do provide listings often make them
available on only the most onerous of conditions. Southwestern
Bell, for example, required:

Independents . . . to_opurchase both the residential and

o two years; and if the publisher stopped taking updates
within the two years, the publisher cguld not obtain

_ listinas again for r r

"“so high as to make them unavailable as a practical matter.»
LECs also trumpet the fact that independent publishers are
unable to obtain updates. For example, GTE's promotional
- materials distributed to yellow pages advertisers seek to
discourage advertising in independent directories by stating that
only GTE’s directory has the most accurate or up-to-date

information:

Is the [indevpendent] directorv publisher affiliated






IvV. CONGRESS ENACTED SECTION 222(e) TO CURB LECs’
ANTICOMPETITIVE BEHAVIOR AND ENSURE ACCESS TO
SUBSCRIBER INFORMATION

Section 222 (e) was passed specifically to prevent LECs from

continuing their anticompetitive behavior regarding directory

- oublishing. As noted by Representative Paxon, Section 222(e) "ig
a simple requirement to protect an area of telecommunications

where there has been competition for more than a decade, but
where service providers have used pricing and other terms to try

to limit that competition. Now we are prohibiting such

anticompetitive behavior."¥®

Section 222 (e) provides:
Subscriber List Information. - . . a

- telecommunications carrier that prov1des telephone
exchange service shall provide subscriber list
information gathered in its capacity as a provider of
such service on a timely and unbundled basis, under
nondiscriminatory and reasonable rates, terms, and
conditions, to any person upon request for the purpose
of publishing directories in any format.

The term "subscriber list information" is defined in new
Section 222(f) (3) as any information:

(A) identifying the listed names of subscribers of
a carrier and such subscribers’ telephone numbers,
addresses, or primary advertising classifications (as
such classifications are assigned at the time of the
establishment of such service), or any combination of
such listed names, numbers, addresses, or
- classifications; and

2(...continued)
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- App. 1985) (affirming Minnesota PUC’s refusal to allow U S WEST
subsidiary to "avoid [PUC’s] scrutiny" through various subsidiary

arrangements) .

3 gee Floor statement of Representative Bill Paxon, 142

Cong. Rec. E184 (daily ed. Feb. 6, 1996) (discussing reasons for
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force higher costs upon competing directory publishers, thereby
preventing such competitors from competing effectively against
the LECs, (if not forcing them out of the market altogether) .®
By raising rivals’ costs, a dominant firm immediately advantages
itself through increased profits or market share as its now high-
cost rivals reduce their output (e.g., the dominant firm may
raise its price to that of its high-cost rivals thereby reaping
higher profits or it may lower its price thereby capturing market

share) .* A dominant firm may capture both increased profits and

garkgt share when it has the abilitv -- as do LECs -- to elevate .
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obtain only from the dominant firm.%
Given LECs’ exclusive control over subscriber listings, it
is not surprising that their pricing patterns appear aimed at

raising competing directory publishers’ prices. 1In litigation in

¥ See generally, Raising Rivals’ Costs, 73 Am. Econ. Rev. at
267.

“4 gee, e.g., Raising Rivals’ Costs, 73 Am. Econ. Rev. at
267.

% The Seventh Circuit has found it "per se unlawful" for an
electrical trade association to raise costs of rival non-member
firms by requiring such firms to contribute to a fund maintained
by the association’s members for their own benefit. The court
noted that such action would increase costs to the non-members,
lead to higher prices to purchasers of electrical work, and
"higher profits" for members of the association both because

- there were more funds available to the association in the form of
the non-member contributions and because the reduction in
competition would enable members to cantiire more nf the market









one key point. I have consistently sought to assure

that in determining what constitutes a reasonable rate

under this bill, the most significant factor should be

the incremental cost of delivering that listing to the

requesting party.
In light of the above, adoption of incremental cost would prevent
LECs from abusing their power and effectuate Congress’ intent.
v. CONCLUSION

The FCC must implement Section 222(e) within 15 months. 1In
so doing, it should ensure that the price charged per listing is
based on the incremental cost. This accords with Congressional

intent and will prevent LECs from continuing to abuse their

control over subscriber lists.
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United Scates
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of America PROCEEDINGS AND DEBATES OF THE | ()4~ CONGRESS, SECOND SESSION

Vol. 142 WASHINGTON, THURSDAY, FEBRUARY 1, 1996 - No. 14

House of Representatives

CONFERENCE REPORT ON S. 682,
TELECOMMUNICATIONS ACT OF
1996

(Mr. BARTON of Texas asked and opens up seamless interactive commu-
was given permission to revise and ex- nications for all Americans, and I
tend his remarks.) would urge an “‘aye’ vots on the bill.

Mr. BARTON of Texas. Mr. Speaker, Mr. Spesker, section 702 of the bill adds a

I want to also express my support to new section 222(e) 1o the Commuinications Act

the leadership on both sides of the aisle which would prohibit any provider of local tele-

that have pushed this legislation. Spe- phone service from charging discriminatory

cial thanks to my good friend, JACK %.%%q&w
s ,
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