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The Honorable Bart Stupak
U.S. House of Representatives

317 Cannon House Office Building
Washington, D.C. 20515 DOCKET FILE COPY ORIGINAL
Dear Congressman Stupak:

Thank you for your inquiry on behalf of your constituent, Kenneth Chadwick. Mr. Chadwick is
interested in information concerning the changes to the current preemption rule for satellite antennnas.

In IB Docket No. 95-59, the Commission issued a Report and Order and Further Notice of Proposed
Rulemaking (Notice) which adopted modifications previously proposed and proposed a further
modification to the current rule. See Preemption of Local Zoning Regulation of Satellite Earth
Stations, IB Docket No. 95-59. FCC 96-78 (March 11, 1996). In paragraphs 55 through 62 the
Report and Further Notice includes a discussion of the newly adopted rule and the proposed changes.
[ have enclosed a copy of those paragraphs.

The comment cycle on the Further Notice is now at an end and the comments are under review. The
Commission expects to issue a final ruling during the summer. I can assure you that any ruling will
attempt to meet the legitimate concerns of all interested parties.

Sincerely,

W) / 4 /

Donald H. Glps

Chief, International Bureau

Thank you for your interest in this matter.
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N A numeer of commenters urge the Commission 1o preempt all {ocal reguiations
-212ted 10 RF 2missions.”™ Because we proposed not to creempt this tvpe of nontederaj
regulauon. the record in this proceeding s insufficient o take acton on this issue. Parties
“ishing to raise these concerns should do so oy formaily requesting additional rulemaking
:uon. We note, however. that in reviewing local regulations under revised Section 23.104.
e aill examine the reasonableness of anyv health or safetv regulation. and that we are not
aware of any reasonable health concerns associated with instailation of receive-only antennas
hat do not 2mit radiaton.

3 Miscellaneous issues

33, Several commenters urge us to expand the scope of this proceeding 10 include
intennas used for other than satellite services.'® As we have stated previously. we decline to
broaden the issues here to include other services. This proceeding is directed specifically to
Section 25.104 and our proposals to revise it. Several other petitions to preempt local
regulation of other types of antennas are pending with the Commission and concerns about
other services should be discussed in the context of these petitions.'’' [n addition, as required
bv section 207 of the 1996 Act, the Commuission does plan to initiate a separate rulemaking
proceeding to adopt rules relating to MMDS and over-the-air broadcast antennas.

54, Similarly, we have consistently declined to consider the preemption of private
covenants and deed restrictions that ban or inhibit installation of satellite antennas. However,
the 1996 Act directs the Commission to now undertake to prohibit the enforcement of such
restrictions. We therefore revisit this question in the Further Notite of Proposed Rulemaking
below.

Further Notice of Proposed Rulemaking
55, On February .. 1996, both houses of Congress passed the Telecommunications

Act of 1996. The President signed it into law on February 8, 1996. Section 207 of the 1996
Act states:

¥ Comments of GE at 14, EIA Replies at 6; SBCA at 33, HNS at 31-34, Interlink
Satellite Services.

' See Comments of ACS Enterprises (wireless cable); Assoc. for Maximum Service
Television,Inc. (all antennas); Beil Atlantic (MMDS); NAB; Sony (need to get over
the air stations with regular antennas or customers will turn to cable); MCI; Wireless
Cable Assoc.

! Petition for Declaratory Ruling filed by the Cellular Telecommunications Industry
Association on December 22, 1994 (RM-85-77); Petition of ACS Enterprises. Inc. ‘for
Preemption of Norristown Zoning Ordinance filed September 26, 1995 (MDS service).
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na C-cand senvices! And i4) how should we implement Congress's intent w0 nrevent
t

1
cament of private restrictions such as deed covenants and homeowners' associations’
"\ 2 adcress these Juestions 1) Turm.

39 First. secueon 207 cleariv recognizes that siate and local regulation can and does
.ntertere with the rederal :nterest in widespread access to ail forms of video deliverv. and that
crezmpuon by this Commission is the agpropriate response 1o such interference with the
r2deral interest. W tentauvely conclude that insorar as governmental restrictions are
concerned. our newly adopted preempuion rule is a reasonable way to implement Congress's
intent with respect 10 DBS antennas. [t might be argued that by seeking to “prohibit™ all
restricuions that “impair~ reception ot video programming, Congress set a higher standard than
we have adopted. We note. 1owever. that Congress did not simply preempt all “restrictions
that impaitr a viewer's ability to receive video programming services” from DBS providers.
{nstead. Congress required that “the Commission shall. pursuant to section 303 of the
Communications Act of 1934, promulgate regulations to prohibit restrictions that impair a
viewer s ability to recelve video programming services' from DBS providers (emphasis
added). Secuon 303, authonzes the Commission to issue rules and regulations "as public
convenience. interest, or necessity requires.”'” Because Congress invoked the Commission's
normal rulemaking authority and because Congress did not prohibit all regulations but rather
onlv those that impaired reception, we think accommodation of local concerns remains
permissible under the statute We think it reasonabie to infer that Congress did not mean. for
example. to prevent the Commission from preserving reasonable local health and safety
regulations; or from granting waivers where unusual circumstances require specialized local
reguiation. We seek comment. however, on whether there is any procedural mechanism that
might rurther Congress’s special concern with DBS even more effectively than the
presumption approach we have adopted. For example. we seek comment whether, for DBS in
particular, a prospective approach relying solely on waivers would be preferable to our
retrospective system of rebuttable presumptions. We also seek comment on any respect in
which our newly adopted section 25.104 fails to implement the 1996 Act.

60. Second, we tentatively conclude that our presumed preemption for antennas
smaller than one meter is consistent with Congress’s definition of “direct broadcast satellite
services.” Our one-meter presumption would include not only services that are technically
DBS, but also medium power direct-to-home services (such as that offered by Primestar) that
are technically part of the Fixed Satellite Service even though they use antennas only a few
inches larger than true DBS antennas. We do not believe Congress intended for these
medium power systems to face local regulatory burdens not shared by their true DBS
counterparts. The legislative historv indicates that Congress intended for section 207 to apply
to almost all providers of wireless video programming; among such services, only direct-to-
home systems using large, C-band antennas were excluded. We interpret this language as
evidence that Congress agreed with our initial determination that antenna size is a major

95 47 U.S.C. § 303,



“ Ui zzpear 10 e lirected o lestheuic considerarons. Thus. ae tentativeiv zonciude chat it
-3 appropnate 10 accord private resuictions (€ss dererence on this dasis. We seek comment on
215 conciusion and on all aspects of Jur proposed rule.

Conclusion

o3 Ve believe that the rule adopted today rurthers the public interests in
Jromotng Sompeution detween service providers and in assuring wide access o
-cmmunications racilities. [t loes so without undu.y intertering with local governments
.aterests in regulaung land-use. [n additon. the Further Nouce of Proposed Rulemaking
ceriects Congress's newly mardated objective.

Ordering Clauses

64. Accordingly. [T [S ORDERED that the revisions to § 23.104 of the
Commission’s rules as set out in Appendix B are herebv adopted.

65.  The analysis required pursuant to Section 606 of the Regulatorv Flexibility Act.
3 U.S.C. § 608. is contained in Appendix C attached.

56. [T [S FURTHER ORDERED that the amendments to 47 CFR § 25.104 adopted
in the Report and Order that comprises paragraphs | through 52 of this Report and Order and
Further Notice of Proposed Rulemaking WILL BECOME EFFECTIVE thirty (30) days after
publication in the Federal Register. This action is taken pursuant to Sections 1, 4(i), 4(j). 7.
and 309(j) of the Communications Act of 1934, as amended. 47 U.S.C. §§ 131, 134(1), 134(j).
[57. and 309(j). The Federal Communications Commission as part of its continuing effort to
reduce paperwork burden invites the general public and other Federal agencies to take this
opportunity to comment on the information collection in the adopted rule, as required by the
Paperwork Reduction Act of [995. Comments concerning the Commision’s need for this
:nformation. the accuracy of the provided burden estimates. and any suggested methods for
minimizing respondent burden, including the use of automated information techniques, are
requested. The Commission has requested an emergency Office of Management & Budget
review of this collection with an approval by April 10, 1996.

67. IT IS FURTHER ORDERED that pursuant to the Communications Act of
1934, 47 U.S.C. §§ 151, 154, 303(r), 403, and 405, NOTICE IS HEREBY GIVEN and
COMMENT IS SOUGHT regarding the proposals. discussion, and statement of issues in the
Further Notice of Proposed Rulemaking that comprises paragraphs 53 through 62 of this
Report and Order and Further Notice of Proposed Rulemaking.

68. This is a non-restricted notice and comment rulemaking proceeding. Ex parte
presentations are permitted. except during the Sunshine Agenda period. provided they are
disclosed as provided in Commission rules. See generailv 47 C.F.R. §§ 1.1202, 1.1203, and
1.1206(a).
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Message:

Per the attached, will proposed FCC regs on Section 207 of the
Telecommunications Act preempt any and all local restrictions on satellite dishes
or other receivers less than one meter in diameter? We would appreciate some
clarification on this matter. Thanks.
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TO: COMMUNITY ASSOCIATION CLIENTS AND THEIR
MANAGERS AND MANAGEMENT FIRMS

FROM: CHADWICK, WASHINGTON, OLTERS, MORIARTY & LYNN, £.C.
RE: TELECOMMUNICATIONS ACT OF 1996 AND SATELUITE DISHES
DATE: MARCH 20, 199

We are writing to slet cur community association cliemts and their managers and management
firms to a significant changs in the law which will have & tremendous impact on community arsoclations
and their or restrictive covenants releted 1o satellite dishes and architscturs! control. This past
February, Congress end the President signed the Telecommunications Act of 1996, Burled in thet
Act {3 s ptovision reisted to “Over-The-Alr Reception Devices.” This section, Section 207 of the Act,
provides ¢s follows:

Within 180 days after the date of enactment of this Acy, the Commission
shail, pursuant to section 303 of the Communications Act of 934,
promuigate reguistions to probibit restrictions that impsair a viewer’s
ability to reselve vides programming services through designed
for oversthe-sir reception of welevision broadcast signals, multichannel
mulitipsint distribution servics, or direct broadcast satellite services.
(Emphasis Added).

This section promotas the stated public policy of the current Administration refatsd 1o citizens’ unrestricted
accens to Khe [tiformation Supeﬁ&!u;h\ny. Accordingly, the Federsl Communications Commission ("FCC™)
Is empowered under this Act 10 promulgats reguistions which will presmpt testrictions, whether public or
private, which impair a citisen’s right or ability 10 receive over-the-sir television braadcast signals,

including direct broadcast satellite services. Tha restrictions which can and will be presmpted include
condomisium and homeowner sssocistion recorded restristive covenants which “Impair s viewer's ability to
receive video prognmming.” :

Late last week the FCC ulgstad proposed rales goveming “nongovemmental resvictive
covenants." Paragraph & of unp;g??s Netice of Proposed Rulemaking provides as follows:



Cliemt Memorandum
March 20, 1956
Page 2

62. Finally, we tentatively conclude that soction 207 of tho 1996 Act requires us (o
proTivigute « new rule prohibiting enforcement of nongoveramen-ai restrictions on
smali-antenna video roception. We therefors propase to add the following paragraph
(1) 10 soction 25.184 of our rules:

(5) No resirietive covenant, sncumbrance, homsownors' association
rule, ar other songovernmaeatsl restrietion ¢hail be caforceable to the
extent that it impairs & viewor'y ability to receive video programmiag
services gver » satellite antonna less than one metor in diameter.

This proposed rale closely tracks the language of section 207, as amplified by the
House Committes Roport. The per se nature of the ruls does treat private
restrictions differently from restrictions imposed by ctate or local governments.
Howover, as we have recognized throughout this procoeding, stats and local lazd-upe
reguistions bave iraditionally becn near the core of those governiaenta’ geacral police
powers. The presumption in favor of small antennss curt be rebstted only by beaith
or safety concerns. Nongovernmental restrietions would appear to be directod to
sesthetic considerstions. Thus, we teatatively conelude that it ie appropriate to
se¢ord private restrictions loss deferencs on this basis. We segk corsment oa this
cohciurion and on all aspects of our proposed rule.

Besed on & preliminary review of the Act and this proposed rule, it would appear that an Associstion's
ability to enforcs restrictive covenants relatad to satailite dishes and/or architectyral control provisions
related to satellite dishes under one mater in diameter is in jeopardy. Obviously, under the Act and the
posed rule. restrictive covenants containing out-right prohibitions of satellite dishes or antennas will no
onger bs enforcandic againat satellite antennas leas than one meter in diaraster. 1n addition, an
Association’'s abllily to controi the location, placement and acsthetics of a satellits instalation could also be
affested to the exicnt that such controls would “impalr a viewer's sbility to receive videe progratming.”

M&Wd\ we understand the public palicy concerns regarding the fres s¢oass to the “informstion
supervhighway” by a brosd spectrum of the citiaenry, we are disturbed by the FOC's cleer intentlon to usurp
control community assooistions over cartain community and propristary considers®ions, inghuding
sasthetics.  While it is clear from the legisiation and the proposed rule thas saseilite dishes under & metsr in
diameter will no be prohibited within covenanted residential communitiet, there is still an

opportusity during the hearing period to attempe to parsusde the FCC of the impartance of archltsctursl
controls. Pechaps If encugh pecple communicate their concems, the FCC will tallor & riore artfully drafled
rule which preserves some degree of control in associstions, while aliowing individuals 10 recelve the video
programming sarvices Intended by Congress. However, this is unilksly unless the PCC hesrs directly from
you. We urge our community assoclation clients, their managers and managemarn firms 10 write (o the FCC
and voice your qoncerns relstive te this governmental intrusion into.the privete sector. The haaring period
ends on Apr] 18, 1996 and interested parties should file comments dn or before that dats. To flle formally,
an original and five copies of sll comments should be set to:

Office of the Sacretary
Feders) Communications Commission
Washington, D.C. 20554

If you neod additional information you may contact the FCC directly through Rosalec Chiara at (202) 418-
0754.

Obviously, we will you regarding developments in this situstion es circumstances warnant,

In the meantime, ploase foei free to cail us should you have eny questions regarding hew the proposed rules
migm affest vour communivy associstion.

«sufliDeve



