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May 22. 1996

The Honorable Bart Stupak
U.S. House of Representatives
317 Cannon House Office Building
Washington, D. C. 20515

Dear Congressman Stupak:

DOCKET FILE COpy ORIGINAL

Thank you for your inquiry on behalf of your constituent, Kenneth Chadwick. Mr. Chadwick is
interested in information concerning the changes to the current preemption rule for satellite antennnas.

In IB Docket No. 95-59, the Commission issued a Report and Order and Further Notice of Proposed
Rulemaking (Notice) which adopted modifications previously proposed and proposed a further
modification to the current rule. See Preemption of Local Zoning Regulation of Satellite Earth
Stations, IB Docket No. 95-59. FCC 96-78 (March 11, 1996). In paragraphs 55 through 62 the
Report and Further Notice includes a discussion of the newly adopted rule and the proposed changes.
I have enclosed a copy of those paragraphs.

The comment cycle on the Further Notice is now at an end and the comments are under review. The
Commission expects to issue a final ruling during the summer. I can assure you that any ruling will
attempt to meet the legitimate concerns of all interested parties.

Thank you for your interest in this matter.

Sincerely, / J

,J~){/J::---
Donald H. Gips
Chief, International Bureau

enclosure



. .., .-\ :'lumber of .::ommenters urge :he COmr:11SS10n to preempt ;lll lOCJl ~ezulJ.tlOns

·~::ltd to Rf ~misslons.;" Because \\e proposed not to preempt this type of nonfeder-;'l
~e:;'Jlatlon. the record in trus proceeding is insufficIent ~o :3.ke action on this issue. Par:ies
',\ lshmg to raIse these concerns should do so by formally requesting additional rulemakmg
lc::on, \Ve note. however. :~at in ~evlewmg local regulations under revised Section 25104,
',\ e Adl examine the reasonableness of any health or sarety regulation. and that we are not
..l'Xare of lIly reasonable health concerns associated with installation of receive-only antennas
~;'..:lt do not emit radiation,

3 \-Escellaneous issues

53, Several comrnenters urge us to expand the scope of this proceeding to include
.1ntennas used for other than satellite services. :00 ,-\s we have stated previously. \-\le decline to

broaden the issues here to include other services. This proceeding is directed specifically to
S~ction 25,104 and our proposals to revise it. Several other petitions to preempt local
regulation of other types of antennas are pending with the Commission and concerns about
other services should be discussed in the context of these petitions. 101 In addition, as required
by section 207 of the 1996 Act. the Commission does plan to initiate a separate rulemaking
proceeding to adopt rules relating to \tl:MDS and over-the-air broadcast antennas.

54. Similarly, we have consistently declined to consider the preemption of private
covenants and deed restrictions that ban or inhibit installation of satellite antennas. However,
the 1996 Act directs the Commission to now undertake to prohibit the enforcement of such
restrictions. We therefore revisit this question in the Further Notice of Proposed Rulemaking
below,

Further ~otice of Proposed RulemakiDc

55. On February l. 1996, both houses of Congress passed the Telecommunications
Act of 1996. The President signed it into law on February 8, 1996. Section 207 of the 1996
Act states:

~9 Comments of GE at 14, EIA Replies at 6; SBCA at 33, HNS at 31-34, Interlink
Satellite Services.

100 ~ Comments of ACS Enterprises (wireless cable); Assoc. for Maximum Service
Television,Inc. (all antennas); Bell Atlantic (MMDS); NAB; Sony (need to get over
the air stations with regular antennas or customers ""ill tum to cable); MCI; Wireless
Cable Assoc.

,01 Petition for Declaratory Ruling filed by the Cellular Telecommunications Industry
Association on December 22, 1994 (R.\1-85-77); Petition of ACS Enterprises. Inc. for
Preemption of Norristown Zoning Ordinance filed September 26, 1995 (MDS service).

27



'.'S,-\ -:- l~,:l C·::-and se:--,:ces' .-\nd (.J.) how shouid \"'e lmplemem Congress's mtent :0 :re\e:lt
~::Iorcemem of pr:vate ~estm:lOns such 13 deed covenants and homeo\\ners' assoClatlO'nS'
\\: ::.daress these questions L'. :'..:rn.

59 F:rst. seC,lOn :r c:e3.riy ~ecognizes :hat state J11d :oco.l regulation can and does
,:,terrere \\Ith the federal :nterest in WIdespread access to .:lil forms of video delivery, and that
;Jreempnon by :hls CommlsSlon IS the appropriate response to such Interference with the
:eder:J.1 tnterest. We tentatively conclude that insofar as governmental restrictions are
concerned. our newly adopted preemption rule is a reasonable way to implement Congress's
,ntem "...Ith respect to DBS antennas. It mlght be argued that by seeking to "prohiblt" all
~estrictlons that "impair" reception of VIdeo programming, Congress set a higher standard than
·....e have adopted. We note. :10Wever. that Congress did not simply preempt all "restrictions
,hat impair a vtewer" s abilir: to rece:ve video programming services" from DBS providers.
lnstead. Congress required that "the Commission shall. pursuant to section 303 of the
Communications Act of 1934. promulgate regulations to prohibit restrictions that impair a
vtewer" s ability to receive video programming services" from DBS providers (emphasis
:ldded). Sectlon 303. authonzes the Commission to issue rules and regulations "as public
convenience. interest, or necessity requires.'lios Because Congress invoked the Commission's
normal rulemaking authority and because Congress did not prohibit all regulations but rather
only those that impaued reception. we think. accommodation of local concerns remains
permissible under the statute We think it reasonable to infer that Congress did not mean. for
example. to prevent the COI1"'..mission from preserving reasonable local health and safety
regulations; or from granting waivers where unusual circumstances require specialized local
reguiation. We seek comment. however. on whether there is any procedural mechanism that
mlght further Congress' s special concern '.Nith OBS even more effectively than the
presumption approach we have adopted. For example. we seek comment whether, for DBS in
particular, a prospective approach relying solely on waivers would be preferable to our
retrospective system of rebuttable presumptions. We also seek comment on any respect in
\vhich our newly adopted section 25.104 fails to implement the 1996 Act.

60. Second, we tentatively conclude that our presumed preemption for antennas
smaller than one meter is consistent with Congress's definition of "direct broadcast satellite
services." Our one-meter presumption would include not only services that are technically
DBS, but also medium power direct-to-home services (such as that offered by Primestar) that
are technically part of the Fixed Satellite Service even though they use antennas only a few
inches larger than true DBS antennas. We do not believe Congress intended for these
medium power systems to face local regulatory burdens not shared by their true DBS
counterparts. The legislative history indicates that Congress intended for section 207 to apply
to almost all providers of Wlreless video programming; among such services, only direct-to­
home systems using large. C-band antennas were excluded. We interpret this language as
evidence that Congress agreed \'lith our initial detennination that antenna size is a major

:05 47 V.S.c. § 303.
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.\ )U;~ J.~~e:lr :0 ::'e :lreC:eC :C J.es,hetlc -:ons:der:u:ons T:1us.xe :ent.1tl\eiy :onciuce :hat It

.S 3.ppropnate W 3.ccord prIvate ~estnctlons ~ess der'erence 'on :hlS oaSiS. We seek .:omment on
:.115 :Or'.clUSlOn .lr.d on 3.11 J.5pe::s ,or' ,our ;;roposed :"I.l1e.

Conclusion

c.:. Xc beiic\c thaI :he ~uie J.dopted coday rurthers the publlc interests in
:r,Jmot:r:g -:ompentlon oetv,ee:1 serVice ::lrovlders :lnd !n J.ssunng ,vide access to- . -
~";lTlmUrdC3.tlons f:lcliltles. [t:oes so without undu.y interfenng with local governments
.:'lterests m regulatIng land-'.lse In additlon. the Further :\otlce or' Proposed Rulemaking
.erlec:s Congress' s newly :nar:dated oOJectlve. -

Ordering Clauses

64. .-\ccordingly. IT IS ORDERED that the revisions to § 25.104 of the
Commission's rules as set out in Appendix B are hereby adopted.

65. The analysis required pursuant to Section 606 of the Regulatory Flexibility .-\ct.
5 es.c. § 608. is contained in Appendix C anached.

66. IT IS Fl'RTHER ORDERED that the amendments to 47 CFR § 25.104 adopted
m the Report and Order that comprises paragraphs 1 through 52 of this Report and Order and
Further :--Totice of Proposed Rulemaking WILL BECOME EFFECTIVE thirty (30) days after
publication in the Federal RegiSter. This action is taken pursuant to Sections 1, '+(i). '+(j). -:.
and 309(j) of the Communications Act of 1934, as amended. 47 e.s.c. §§ 151, 154(i). 15'+(j).
[57. and 309(j). The Federal Communications Commission as part of its continuing effort to
reduce paperwork burden invites the general public and other Federal agencies to take this
opporrunity to comment on the information collection in the adopted rule. as required by the
Paperwork Reduction Act of [995. Comments concerning the Conunision' s need for this
mformation. the accuracy of the provided burden estimates. and any suggested methods for
minimizing respondent burden, including the use of automated information techniques, are
requested. The Commission has requested an emergency Office of Management & Budget
review of this collection with an approval by April 10, 1996.

67. IT IS FURTHER ORDERED that pursuant to the Communications Act of
1934, .p U.S.C. §§ 151, 154.. 303(r), 403, and 405, NOTICE IS HEREBY GIVEN and
COMNIENT IS SOUGHT regarding the proposals. discussion. and statement of issues in the
Further ~otice of Proposed Rulemaking that comprises paragraphs 55 through 62 of this
Report and Order and Funher Notice of Proposed Rulemaking.

68. This is a non-restricted notice and comment rulemaking proceeding. Ex pane
presentations are permitted. except during the Sunshine Agenda period. provided they are
disclosed as provided in Commission rules. See ienerallv 47 C.F.R. §§ 1.1202, 1.1203. and
1.1206(a).
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Message:

Per the attached, will proposed FCC rels on Section 207 of the
Telecommunicationa Act preempt any and all local restrictions on satellite dishes
or other receiven less,than one meter in diameter? We would appreciate some
clarification on this matter. Thanks.
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TO: CO~~UNJTY ASSOCIATION ClJENTS AND THEIR
MANAQ£RS ANC M",NAQEMENT PIlWS

FROM: CHADWICK, WASHINOTON. OLTE~S, MOR1AJlTY A LYNN, P.C.

R!: TEL.8COMMUNlCAnC'NS ACT Of 1996 AND SATBLUT8 OlSHBS
,

OAT!: MARCH %0,1996

W. arc writtne to Ileft our acmununIt)' ...iIIicn eJltntl Iftd tMir m....... and~lI\t
f1nnJ to • JlamftCUlchfnpln the law which wUl "ve • tlwmondOUI impact Oft community "lGClations
and thel,~ or-l'dItoti¥t CO'IIIWII ,., to ....OIt. dilhealnd arch....1con"1. Thb past
Pebnwy.Conarm PISIId II'Id 1hI PrestcSent Ii chI T,leoommunioatioa Act of1996. ',.rled in chal
A.II. pto\1.1on relNd to ~The-A'r RtapClon Devices.- 'Tbls Medon, Sec1Ion~ ottM Act,
proYid.'1 follows:

Within 110 dlQl efta' tho data oftnaCImIIIl oft"" Act. thl Commiaaion
than. ptIIIUIm to HClIOt'l 30) ofth' COI'JIftIUn1C1l1ons Ac\ of 1'14,
Proll8." nplatloa. ta "'lldt f'IIII'tcdell that _pair I "'ewer',
ablUIJ II ""mwhl.. ."....••IDI ..rvtea throush dtvlocs dtliped
foro~r ...,uOft otteJevilioa bro&deat sllNls, nnalddtlnnel
multiJdnt dlMribution ....,Iee, or c11nct broldcul ••tellite MM•.
(I.pt.- Added}.

ThiI~~ Cht I1Ited public policy ofthl c:urrtN Aclmlnillrldon rtlMad \0 ci\iMnI' wvncricttd....to"I~ion SUpeI'oHlpway. AocordinIIY. the Pedertl c.mumCationa CoftImf.ion (-FCC"
I, tIftPO"I'Id Under til Act ,. promulPCl f'IIUJIIk:Ina which will pNape rlltricdons. wbtd\tr public or
priYlll. .JchI.,.oIU.'.~ or ablJitY 10 rNIM o.-·thMir "',vilion .Id_ IlpaI••
indudlft. diN« broIIIcllt ,*,Ut.ttrVIClil. '"" l111ftadOM .mIch can and wUl be ,..-npteCI ineludt
coftdolnltabam and hamlOWfttf~.lanf'ICOI'd~ ruuiotiYl c:ovenama which 4,...lr I vi...,', abillt)' 10
r_YI YldeD praeramrrlln"If

Late lut wtlk the FCC p!Gnn.lpr.d lIro..... r••pYftinl "nonlOWtnm.maI~
;ovenantl." Plrqraph C ofthl FC~J Node. ofPropcud ~ulem-ada.providM u follows:



Client Memonndum
Much 20, 1996
"lit 2

6l. FiuGy, we teatatfvtly conclude tbat IOcdol :lO1 of Iho J9'6 Act req"iru Q. '0
prolnU~pte " !lew ra', prob'tnflna eft(orccm.ftt of IODponamea·.' ratrtC1U)al on
,mlll·an_al "•• roc:epdGIL We t_enlol't propaae to add the (allowin, plrtlr.ph
(f) to .octto. 25.184 of our rul..:

(1) No ,...lriettve cov" t, eacunabraa.., bOGlIO_INn' allOClaUon
ru Ie. <Jr GtJMr 1l0DIOVft"ft tll fWa1et1oa ...... bit aafoneable to tllo
eltont tut It llft,.t" • vi ,·. IbUI~ to receive Yidto PrGlnllllDtat
,.""ita In'.r " .It.OIt. antoDllI ,.. tWIn OD, mltor la dla.tter.

Thil propoMd ral, daRty tncka tll.II.,U.I of _tlOD 20'7, I' ...pm1od by tile
Houc Co_itt.. Report. ne per Hut.,. 01 cia. na16 4011 CNet pm ..
rcttrictloftt dtrre,.fttl)f ftooaI rtlC1'tetNU '.pONd bt' ••ce or I..... IOV CI.
Hownl", II WI bav. reeop'- tbroapo1l1 til.. Pnctt4"" I'".. local".4·u~
~.uJ.ttODtlalV' tradhloDII1y .,.. Ila, Qt, CON 0' tb... IOY.r1liJIlAtI' ......1police
p.wer,. n. pniumpdOll .. r",or 0"11I111 81....._'bf nbatted 01" by Ia_llta
or ..fRy ClOftan.. N'o"Oven","tal rwtrtlli••• wo.ld .pp.' to " clinctod to
1,.0.* conaid.ratJo... nUl, we t doIeIy endade t1Il& It ., "'roprlale to
le~rd private natrtdlOi' I.. dlf'e c. 01 CJlIs bul.. We IIIk -:oI8..r o. tbla
eolC"l~{O. aDd Oil III UpICtI of our pr0p0M4 rat..

Bued on I pC'llItnll'W)' review ofthe Act and thi.;trOPOMd nile, i\ would appoar that 1ft AUOl:iIUon'l
lbilit, \0 tnf'olu f'IIlrietlvt covawu nlaLld to 1IlI1U1I di.ha and/or rih.-.a control provisions
rcll1H to .atelU. dlJ,," under OH meet' In dfnetel t. In jeopard)I. aMOUII,. uadtr the Act and the
proj»OHd 1111•• NlCtfcd.,. COvtMftU conwnlfta out.rtlht inhibitiON ota.,Ut. ~1htIor Inttnnal -tit no
tonPf bt enrorc.blc apinal ....tha anleMU leas than one ..... In dI....... Ita addi1fon. In
Auod.do~·.,WU~ to control GIIIOOIdon, pl....-m _aatNdei of UItlI,.RltJon could also be
affeNcl to Ute mwtt CIW m conuola would "mpalr. vlIww'l abflity to vidtc pral""'mlna."

~1$hCl. "N' undtfIta.ncI the pubU, policy COItCInII f'IIItdlna 111I rr. to the "'infomwJon
1"1"""1&"_(""" • braid IpIICU\Ift ot.thI oIt1..,. WI..cItturtMd ."daI POC" oJ., INcnClon to usurp
oontrol toin community UIOOlldCIIII OWI'.-in oomm"'" and~~ons. bl4ludlna
MllCMCtCl. 'Whll. it " 01_fwn the IqI.1adan.. the 1ft,III.ndc cO,. under. mit« tn
d~__ ~1l no.1OftIII' be prohlbl1ld wlt1'rin cownantalll'Midendll oommunltl UIert II "til 1ft
oppoft1llltY durin. Va. '-rinI period to lnemp& to 1)Il'IUId. the pee oflM ofanbltaaurll
control.. )In.;. I(eno. plopS. cammunkall thItr conoems. thI FCC will "lIor I r1tG1'1~Uy drafted
Nt, which'prtMl'¥CllOml d oteonuolln UIOCiatlOI\I, while aUowiDll~tvtclUil. \0 MIl... the vidto
proarafMI~"I M'Vtot& In bJ eon..... HOWMr. tltt. t. unlilraly .... the ,ex: han dltlec:tly from
you. W. \oip our commWlIt,y UIOClldon clitntl. tWr IIIftIPI1 and~ flrml to writI to the FCC
wi voiGt )'Our ooncema "lIdw to lid. fM"'IMIJIIIlntrUllDD inlO:lhI prIWIe". TbI hIIIIn. period
IftdI oa ,\01'111 S. 1996 aad f1sIIrtItId partialhouN fll, oommcnts on or blfan thaI W. To ftl, t'ormtlly.
In orialaa[ and fl\'. eoplu ofIn COft'IIMftO IhCluld be ..... to::

omOlolthl~
'ederal CommyntCMianl Commlliion

WahtftllOn. D.C. 20".
If'you "., acWltlonallftfermldon you mItI COfttICt the FCC directly throuP RoII_ Ottl,. It (~01) ., t­
0754.
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