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SUMMARY

If USTA has one point 0 make in its reply it is this: an incumbent LEC's network is not

a thanksgiving turkey to be caved up at will by potential competitors. Yet, as the comments

make clear, the IXCs and potential CLECs are already lining up to yank off the wings and the

drumsticks, and devour every "unce of meat, leaving only scattered bones and the grocery bill

for the ILECs. The ILECS' n~tworks are to be disassembled in ways that are infeasible and

unnecessary for competition. F very piecepart is then to be priced below cost or even given away

in a blatant subsidy to new ent '"ants.

Under proposals made by many commenters, the ILECs must engage in radical and

unsound subloop unbundling; tl ey must expend vast sums to prepare unbundled network elements

with no obligation on the part {,f a new entrant to buy those elements and no guarantee that any

costs will be reimbursed; they 1nust permit competitors without any facilities to evade the resale

pricing standards by buying corlponents at cost and reconstructing a "virtual network"; they must

permit the reconstruction of ac;ess (at a price equal to incremental cost) prior to access charge

reform; and they must continUt to provide universal service prior to the Joint Board's reform of

the mechanisms for funding ill iversal service.

At the same time, according to these filings, the ILECs are not to recover their actual

forward-looking costs, but onl~ the costs of some idealized, non-existent network, a result that

places all the risk of technological obsolescence on the ILECs and gives all the benefits of

technological advance to their ,ompetitors. In addition, the ILECs are not to recover their joint

and common costs; they are n( t to recover their regulator-sanctioned embedded costs; they are

not to recover any costs at all f lr the transport and termination of traffic; they are not to recover

even the stripped-down costs ( f sundry unbundled elements insofar as those elements together



cost more than below-cost retai I prices; yet they are to offer a further discount off those below-

cost retail prices, and they art not even to recover all the costs of providing the services at

wholesale.

The point of the 1996 ,\ct is to permit competition, not to destroy the incumbent. Yet

the radical proposals put forwa! d in this proceeding would do exactly that. It is no good saying

that the ILECs can make up thl~ir shortfalls through "sound management and ingenuity" (Sprint

at 58) or "through more effici~nt operation and new services" (Comptel at 84). The ILECs

cannot survive in a market where they are forbidden at every turn even to recoup their costs.

The viability of the backbone letwork, upon which this country depends now and will depend

for some time to come, will h' undermined by such proposals. They are unfair, unwise, and

confiscatory. They are also ~hOlly contrary to both the letter and the spirit of the 1996 Act,

particularly insofar as they wodd discourage facilities-based competition by making it so much

cheaper to poach off existing I ~EC facilities.

After reviewing the voluminous comments filed in this proceeding, USTA has identified

ten keys issues that are critic II to the continued viability of the ubiquitous network. The

following ten propositions are :ompelled by the language of the Act, by simple economics, by

sound network engineering, by basic fairness, by good common sense, and by the constitutional

prohibition against the taking (. f property without just compensation.

1. Unbundling th~lt is not technically feasible should not be mandated. Any
unbundling beycod the minimum standards set by the Commission should be left
to negotiation piITSuant to a bona fide request process. Subloop unbundling in
particular is not technically feasible today and is nowhere in effect.

2. Unbundled elements cannot be combined into "virtual networks"; that is
resale, not unbundling. Similarly, vertical services (such as CLASS services) are
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retail services, not unbundled elements. They must be obtained pursuant to the
avoided cost standard of section 252(d)(3).

3. IXCs must continue to pay current access charges until access
reform/universal service reform is completed. IXCs cannot obtain access either
as "transport and tennination" or as unbundled elements. ILECs cannot be left
holding the bag Ilending refonn. That would be confiscatory, would eliminate the
IXCs' incentive 0 participate in refonn, and would harm universal service.

4. TSLRIC can bl.~ used as an input to a price target for interconnection and
unbundled elements only if (1) the price target includes joint and common
costs; and (2) it is based on the forward-looking costs of an actual network,
not the costs of ,orne idealized network that doesn't exist and will never exist.

5. ILECs must be permitted to recoup their unrecovered embedded costs.

6. Wholesale pric,es must be based on net avoided costs. Costs incurred in
providing a sence at wholesale must be considered in setting a wholesale rate.
Overhead costs, Nhich are not avoided, should not be subtracted from retail rates.

7. If ILECs are required to make below-cost retail services available at
wholesale rates, they must continue to receive the contribution for those
services in the form of SLC, access charges, and universal service support.
ILECs must be f, lade whole in this order, not in some future promised proceeding.

8. With retail rates often below cost, forcing ILECs to price unbundled elements
at a combined price of no more than retail rates would force them to sell
those unbundled elements at a loss, and would discourage facilities-based
entry. Such as 'esult is contrary to the Act, inefficient, and confiscatory.

9. Mandatory bill· and-keep is contrary to the Act, inefficient, and confiscatory.

10. Regulators must carefully weigh the costs and benefits before subjecting small
and mid-size II ,ECs to costly and onerous unbundling and interconnection
requirements.

The reasoning compelling ead of these propositions is spelled out in these reply comments.
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I. SCOPE OF THE FCC'S AUTHORITY

In its initial Comments, USTA stated, and continues to believe, that the Commission has

a vital role to play in the Sectio!1 251 implementation process through the promulgation of broad

national guidelines for states an d private parties to follow with respect to various aspects of their

interconnection and unbundling negotiations. Other carriers -- primarily the major IXCs -- have

expressed a radically different view of Sections 251 and 252. According to these parties, the

Commission must implement a web of prescriptive, uniform federal rules to "help equalize the

bargaining power of the ILECs lis a vis their potential rivals." 1 This position does not accurately

reflect the structure for federai/state interaction set forth in the Act. It is also belied by the

numerous agreements that already have been reached and are being reached today between LECs

and local competitors.

ITelecommunications Carriers for Competition (TCC) Comments at 8;~ AT&T Comments
at 3-14; MCI Comments at 3-6 Unless otherwise noted, all citations are to comments filed on
May 16, 1996 in this docket.:omments are referred to in short form.



Although certain portions of the provisions leave room for interpretive debate, Sections

251 and 252 have certain f mdamental characteristics that are straightforward and non-

controversial: (1) Congress chr se voluntary negotiation between parties as the chief vehicle for

interconnection and unbundlin~ arrangements; (2) the states are to serve as the direct arbitrators

and facilitators of any disputes lOsing out of such negotiations; and (3) the FCC is given express

authority to intervene as a deci ,ionmaker only when a state fails to act. There is no call in the

Act for prescriptive federal re~ ulations that prejudge the results of negotiations under the Act,

or that preempt the authority 0 'the states to be the arbiters when disputes arise?

Moreover, notwithstandmg structural and jurisdictional issues, to the extent that superior

ILEC bargaining power is offeri~d as the primary rationale for promulgating detailed prescriptive

federal rules, USTA believes tlat the concern is overblown and unwarranted. It is not true that

"ILECs have all of the barga ning power," nor is it true that ILECs "have no incentive to

negotiate." TCC Comments al 7.

First, as Professors Ha Tis and Yao observe, unlike the long distance business where

companies were de novo entran s with no brand recognition or positive service reputations, in the

2Furthermore, for the Commission to prescribe federal rules that attempt to preempt state
authority over fundamentally intrastate matters would exceed the Commission's authority under
Section 2(b) of the Communications Act, which provides that "nothing in this chapter shall be
construed to apply or give t. I the Commission jurisdiction with respect to . . . charges,
classifications, practices, servkes, facilities, or regulations for or in connection with intrastate
communications service by win or radio." 47 U.S.c. § 152(b);~ Louisjana Pub. Servo Comm'n
Y. FCC, 476 U.S. 355, 374 (1986) (Section 2(b) constitutes ... a congressional dsmial of power
to the FCC to require state cc.lmmissions to follow FCC depreciation practices for intrastate
ratemaking purposes") (emphasiS in original). Given that Congress expressly declined to modify
Section 2(b) in enacting Sections 251 and 252, and that Sections 251 and 252 apply largely to
intrastate service and functions. the FCC has no direct authority to regulate them. S«,~, Bell
Atlantic Comments at 4-8; GT~i Comments at 3-5; NARUC Comments at 9-16.
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local exchange market, "entry will occur from a number of companies that are already large and

well-known communications service providers, and for whom entry will be a product line

extension rather than a new product introduction. ,,3 By contrast, incumbent LECs are

disadvantaged in several imporant ways relative to their imminent competitors: they are unable

to target customers; they are req uired by State and federal regulations to offer "ubiquitous, below-

cost basic service at geographi<:ally averaged rates on a ready-to-serve basis"; and they remain

prohibited from offering a ful range of telecommunications products on the same terms as

others.4 In short, many if n( ,t most of the participants in interconnection and unbundling

negotiations will not be the "Dbvids" to ILEC "Goliaths" that AT&T, MCI and Cox would have

the Commission believe. In fae t, quite the opposite could be true in scenarios where non-RBOC

incumbent LECs, many of whr m may be small or rural carriers, negotiate with the large IXCs,

cable companies and competiti Ie access providers.

Second, and more dire.;tly, the 1996 Act provides built-in incentives for RBOCs to

negotiate interconnection arr mgements that promote the emergence of facilities-based

competition, since this is a St':itutOry prerequisite for their entry into the interLATA services

market. § 271 (c)(2)(B). Ir fact, these large ILECs have every incentive to negotiate

interconnection and unbundling arrangements as quickly and efficiently as possible, and Section

3Robert G. Harris and Dennis A. Yao, Federal Implementation of the Telecommunications
Act of 1996: Competition in the Local Exchange at 10 (May 16, 1996), (attachment to US West
comments) ("Harris and Yao"). AT&Ts entry into the local exchange marketplace, for example,
"is a natural product line extension of its long-distance and cellular services, taking advantage
of its existing customer base"; according to recent surveys, AT&T has "'a dominant consumer
franchise and at least one in t.m consumers believes that the telecommunications giant is the
provider of their local service lOW.'" Id. at 11 (citation omitted).

4Id. at 15.
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252(i) ensures that each local exchange market entrant reaps the benefit of whatever terms are

negotiated by others. Agreerr!ents have been reached and are being reached today between

RBOCs and local competitors' In reality, it is AT&T, and not the RBOCs, that has every

incentive to promote "balkanizlItion, delays and incessant litigation" (AT&T Comments at 8) to

keep competition at bay for as long as possible in its own market.

Third, and most impotant, the notion that detailed federal prescriptions would be

necessary to protect new entrarts in bargaining with ILECs presumes that firms such as AT&T,

MCI and others are powerles~ and that the states are either unwilling or unable to perform

effective oversight -- which simply is not the case. Congress assigned the states to be direct

arbiters of interconnection an< unbundling disputes because they are in the best position to

promote the pro-competitive gods of the 1996 Act while accommodating local market conditions.

A "one-size-fits-all" approach 1 ) local interconnection matters was not envisioned by Congress,

and USTA agrees with NAR JC that the enactment of detailed federal rules "cuts against

Congress's express choice for ~tate monitored negotiation as the moving force" for Section 252

interconnection arrangements." NARUC Comments at 7.

5BellSouth and Ameritech for example, have announced comprehensive interconnection
arrangements with MCI Mete< and MFS, respectively. & CLECs Get Down to Business
Hammering Out Interconnection Deals, Local Competition Report (May 27, 1996);~ a.ls.o. id.
(observing that "[flor the most part, the LECs have been cooperative with competitors in their
requests to meet and begin de!ining the terms for interconnecting their networks"). SBC and
American Telco, a long distance provider, also recently announced the signing of SBC's first
local interconnection arrangement in Texas. Southwestern Bell, American Telco Sign
Interconnection Agreement, LOi.:al Competition Report (May 27, 1996). Based upon information
provided to USTA by its member companies, between 55 and 60 interconnection agreements
have been signed, and there art more than 500 sets of negotiations now in progress. The states
in which agreements have been signed contain nearly 70 percent of the nation's telephone access
lines.
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II. SECTION 251 CANNOT AND SHOULD NOT BE CONSTRUED TO ALLOW
INTEREXCHANGE OR OTHER CARRIERS TO BYPASS EITHER THE
COMMISSION'S ACCESS CHARGE REGIME OR THE RESALE PROVISIONS
OF THE 1996 ACT

The long distance carries in particular are unabashed in their intention to use Section 251

to interpret their way out of !)oth the Commission's access charge regime and the Section

251(d)(3) resale pricing standard.6 Neither of these attempts is availing and both should be

rejected. Indeed, the IXC lttempts to circumvent the Act's resale provisions and the

Commission's access charge regime have been emphatically opposed by developing facilitjes-

~ local competitors that rei :ognize the adverse competitive and policy consequences of the

IXC positions.

A. Section 251 DOt.~s Not Permit IXCs or Other Carriers to Circumvent Access
Charges

The record strongly supports the Commission's tentative conclusion that Section 251 does

not displace the current access charge regime. NPRM ~ 161. Although interexchange carriers

are "telecommunications carriers" under the Act, they provide neither "exchange service" nor

"exchange access" when they s~ek solely to offer long distance service to their customer, as the

Act requires. § 251(c)(2)(A) Moreover, as the Department of Justice has observed, this

statutory construction is consi:tent with the promotion of competition in local exchange and

exchange access markets.7 The language of Section 251(c)(2) is clear that the Section 251

6&, ~, Comptel Comments at 58 ("We fully expect that carriers will prefer to obtain
exchange access through co-carrier arrangements pursuant to 251 (c)(2) rather than as ILEC
customers purchasing service rut of access charge tariffs.") (footnote omitted).

7DOJ Comments at 42. The Department further noted that "the contrary interpretation urged
by some interexchange carrier, would, in effect, directly replace the current interstate access
regime by providing cost-base( access to interexchange carriers, regardless of whether they had
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interconnection process does n( ,t extend to IXCs in their capacity as IXCs, who simply provide

toll service rather than connecti, 19 to the local exchange network to transmit or route calls to their

own local exchange and exchange access services as the Act envisions. 8

Although the IXCs largdy appear to have given up their frontal assault with respect to

access charges under Section 2, 1(c)(2), they persist in their attempts to use Section 251(c)(3) to

achieve the same result indirt'ctly through the use of unbundled network elements.9 This

interpretation is wrong as a matter of law, and ill-conceived as a matter of policy.

The Notice itself acknoNledges that "allowing interexchange carriers to circumvent Part

69 access charges by subscrib ng under Section 251 (c)(3) to network elements solely for the

purpose of obtaining exchange access may be viewed as inconsistent with . . . Section 251 (g),

and contrary to Congress' focus in these sections on promoting local competition." NPRM ~ 164.

If the Commission's interpretaiion with respect to Section 251 (c)(2) is correct -- and USTA

believes that it is -- then interpreting Section 251(c)(3) in the manner that the IXCs suggest

makes no sense. There is no indication anywhere in the 1996 Act that Congress intended for the

Commission's access charge ngime to be so easily bypassed. To the contrary, such a result

cannot be reconciled with Section 251 (g), which preserves the existing access charge structure

until it is expressly superseded by new access charge rules. § 251 (g).

Thus, for example, an IXC cannot buy "local switching" coupled with dedicated transport

as unbundled elements and del nand from the ILEC that it receive its originating interexchange

entered the market to provide ,'Xchange services or access services." ld.

8~, .e...i,.., GTE Comment~ at 75; Time Warner Comments at 61.

9~, .e...i,.., AT&T Commerts at 27; MCI Comments at 77; TCC Comments at 28.
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traffic over those elements, wit'10ut paying access charges. Nor, conversely, can the IXC send

its terminating interexchange tr Iffic to the ILEC in that way. Both strategies would constitute

blatant and unlawful evasions c Cthe current access charge regime. Similarly, for an IXC to buy

unbundled loops solely for the ransport of access traffic would be contrary to the 1996 Act. As

the Commmision suggested in ts NPRM (at ~ 164), "the incumbent LEC's statutory obligation

to provide network elements e <tends only to providing exclusive access to an entire loop, in

which case an interexchange carrier could not, as a practical matter, purchase such access without

having won over the local CD '~tomer associated with the loop and providing that telephone

exchange service to that custoner (or arranging for others to provide it)."

Permitting interconnect Irs to avoid access charges when they use unbundled network

elements to deliver toll calls 'vould produce the same adverse policy consequences as using

Section 251 to bypass access r ttes directly. It would eliminate the contribution that the public

policy rate elements currently ircluded in existing access rates currently provide to cover the total

cost of the LEC network, whilt leaving LECs saddled with a higher cost structure and universal

service obligations. & Bell I Jlantic Comments at 11. Immediately, these competitors would

begin to "cream-skim" the acce,s traffic of large customers away from the LEC incumbents who

would not be able to lower the· r access rates to compete because of their forced contribution to

lower local rates. 10 In the en\ l, such a "flash cut" displacement of the current access charge

regime could end up devastatin~ the network -- and all because IXCs believe the Act gives them

lOMoreover, the fact that c,.>mpetitors can "compete away" customers where prices are held
artificially above cost does n01l mean that such competitors are entering the market efficiently;
it indicates only that they are "ble to undercut an inflated price.

- 7 -



the right to engage in arbitrage. The Act does not, and the Commission should not countenance

this result 11

B. The Commission Should Not Permit Carriers to Circumvent the 1996 Act's
Resale Provisions

Section 251(c)(3) also C oes not allow carriers to assemble unbundled network elements

to reconstruct and provide reail services offered by incumbent LECs. ~ ~, AT&T

Comments at 28-30. While thi~ interpretation once again would permit the large IXCs and other

carriers to engage in arbitrage between the resale and interconnection and unbundling provisions

of the Act, it does not benefit he public. and the Commission should reject it

AT&T itself agrees that resale under Section 251 (c)(4) is "a necessary and important part

of the transition to a vigorous y competitive local service market " AT&T Comments at 28.

More specifically, the provisi\ III is an important means of transitioning new entrants to an

endpoint of offering the facilitit:s-based local competition that is the touchstone of the 1996 Act

New entrants who do not instal their own facilities and instead merely lease unbundled facilities

to resell LEC services are give:l less preferential pricing discounts for a reason. The scheme of

the Act, with its delineation 0 different cost standards that are tied directly to the degree of

facilities-based competition a new entrant has achieved, see e."., Cox Comments at 8, is

expressly designed to provide t lat entrant with easy entry into the market on a resale basis, while

also preserving its incentive to deploy its own local network.

11~ Speech of Reed E. Hundt, The Telecommunications Act of 1996: Evolution Not
Revolution, Address at North~ estern University (May 10, 1996), at 6 (presented by Joe Farrell
for Chairman Hundt).
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The new facilities-based entrants into the local exchange marketplace recognize this fact.

MFS, for example, observes tllat the "very distinct pricing methodologies for resale and for

unbundled network elements rr!ake[] it clear that Congress did not intend for subsection (c)(3)

to serve as a means for non-fal ilities-based carriers to obtain at a lower price than is available

under subsection (c)(4) service that is entirely provided by the incumbent."12

On the other hand, tl ,e non-facilities-based local carriers, i.&.., the IXCs and the

telecommunications resellers, ~ leek to corrupt this framework entirely. These carriers wish to

construct "virtual networks" t( reconstruct LEC services by buying piece-parts of incumbent

networks at incremental cost (TRA Comments at 27), using "no facilities of [their] own" and

relying "exclusively on ILEC networks" (AT&T Comments at 29). This does not promote

facilities-based competition. F:rrthermore, such carriers could completely undercut the prices of

other new facilities-based Carril ~rs who are forced to charge higher rates to recover the joint and

common costs of their network deployment and operation,

Reading the Section 25 (c)(4) resale provision and its accompanying pricing standard out

of the Act flatly undercuts the 1996 Act's goal of promoting facilities-based competition:

Permitting a non-faciliti~s-based carrier to repackage the ILEC's retail offerings under the
cost-based rates providtd for unbundled elements would subvert the pricing mechanism
of the 1996 Act [and] . every would-be reseller, rebrander or refiler would opt for it,
securing cost-based prit ing for resold service, and rendering nugatory the resale pricing
provisions of the 1996 t\.ct. Facilities-based competition would likely be destroyed, in
plain contradiction of ('ongressional intent. Resellers would obtain all the benefits of
cost-based access to ndwork elements, but would incur none of the risks and costs
associated with investrr ent in network facilities and actual operation of a network.

12MFS Comments at 37; ~~ a1.s.Q Sprint Comments at 23-26 (noting that purpose of 1996 Act
resale and unbundled network dements must be viewed "as means towards the ultimate end of
facilities-based competition," "nd concluding that unbundled network elements should not be
defined "so as to include servi :e features offered on a retail basis to consumers").

_. 9 -



MFS Comments at 38-39. UST·<\ emphatically agrees, and therefore urges the Commission once

again to clarify that the term ; network element" does not include any retail service that is a

telecommunications service unler the Act. 13 To the extent that a carrier seeks to purchase

multiple unbundled "elements" to resell a "service," the requesting carrier should be required to

comply with the resale provisicns specifically tailored by Congress to address that activity.

III. INTERCONNECTIOl'c AND UNBUNDLING

The 1996 Act contempla ces and affirmatively promotes a transition to facilities-based local

competition. Unfortunately, th s is neither the view nor the preference of certain parties to this

proceeding. For these carrier~. the 1996 Act portends access to a treasure trove of network

innovation and capability for tilem to plunder and exploit at will, without regard for the Act's

goals or consideration of long-l~rm incentives for LECs to maintain and upgrade their networks.

According to AT&T, MCl, an( TCC, for example, the Commission should interpret the Act:

(1) to require the d 'i smantling of lLEC networks into many tiny piece-parts, each
made available it incremental cost;14

(2) to permit lXCs ",ud other carriers to reconstruct LEC retail services at cost using
unbundled elemt.:nts, bypassing both the Act's resale pricing standard and joint
marketing restri\ tions, and the Commission's access charge regime; 15

13Thus, lXCs could not bypass the Section 251 resale provisions by seeking to purchase at
incremental cost so-called "vertical services," such as custom calling or call waiting. These
clearly are retail communicatio ns services and not unbundled network elements.

'4Comptel, for example, states: "Once they have secured the ability to use the lLEC's
bottleneck local network in unbundled elements at cost-based rates to provide local service
immediately, carriers can incrementally build out their own networks when and where it makes
business sense to do so." ~ Comptel Comments at 25. Of course, if Comptel's overall view
of the statute were accepted, c;rrriers would~ have an incentive to do so.

15~,~, TCC Comment. at 32 (advocating that unbundled elements may be used by any
carrier for any purpose, includmg the provision of interexchange access to itself).
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(3) to define as unbundled elements every conceivable functionality at the most
granular level; "~witching" would include all LEC vertical services, loops would
be subdivided into subloops, and a variety of other retail services would be
redefined as unb,mdled elements to be made available at less than full cost.

(4) to require LECs to redesign their networks to suit the whim of each requesting
carrier, and to bear the cost of all such modification. ~ MCI Comments at 45.

The incentives of such carriers 1) "go for broke" in unbundling the network is understandable but

short-sighted. The Commissi· III should not be swayed by these arguments. Many of the

unbundling proposals of the IX'=s and others do not make technical or economic sense, and they

extend the statute far beyond il, intended consequences.

The 1996 Act requires LECs to offer interconnection and access to unbundled network

elements; it does not require IU ~Cs to radically redesign or customize their networks to the needs

of each requesting competitor. The local exchange network is not a "buffet table" upon which

competitors may gorge at will In the NPRM, the Commission acknowledges expressly that

Congress intended LECs to cominue to develop as vigorous competitors, to continue to offer high

quality service, and to continUt to offer universal service to all Americans. NPRM ~ 11. The

Commission also acknowledge; that nothing in the Act suggests that ILECs are to be divested

in whole or in part of their loc al networks. rd. As it evaluates various unbundling proposals,

the Commission should ensure that this is the case.

A. It Is Neither Contemplated by the 1996 Act nor in the Public Interest for the
Commission to Identify More than Four Unbundled Network Elements.

In the NPRM, the Corlmission tentatively identified four network elements to which

incumbent LECs must provide,ccess on an unbundled basis under Section 251(c)(3): local loops,

local switching, local transport ;;pecial access, and databases/signalling systems. USTA supports

the Commission's unbundling rroposal to the extent that the NPRM appears to identify these four
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elements as the minimum "set" hat should be unbundled under the Act. 16 These basic elements,

incorporated into Commission guidelines, will adequately flesh out the Act with minimum

elements, but leave plenty of room for the negotiations that Congress intended to occur.

Furthermore, most parties aCT; ISS industry sectors agree with this breakdown of unbundled

elements (though varying interpretations have been proffered as to each element's scope).17

The exceptions, not surprisingly, are the large IXCs. AT&T has proposed eleven

minimum unbundled elements; \1CI, fourteen; and TCe. sixteen. These carriers read the Act to

require unbundling as an initia "explosion" of subparts to be made available to all carriers all

at once. The proposals of AT~:T, MCI and TCC make no sense and should be rejected.

Apart from the specifi( elements these carriers have proposed, the IXC proposals are

incorrect starting points as a mttter of process and contrary to the Act. In enacting Sections 251

and 252, Congress envisioned, process something like the following: (1) CLEC has a need for

an unbundled network elemen in connection with a specific service it wishes to offer and

approaches ILEC; (2) negotiatil ,n occurs; (3) ILEC either agrees, and process ends, or parties are

unable to agree on whether el~ment can reasonably be unbundled or other terms; (4) CLEC

appeals to state commission fo arbitration, with review by federal district courts. This is a far

different process from the IX( approach, which is to convince the Commission to decree by

16USTA of course has offered its views on the definitional and policy parameters of each of
these elements. For example, 1 STA opposes any suggestion that the Commission should require
subloop unbundling, and 0PPOSI~S any effort to define the switching element in terms of capacity.
~ infr.a at 13.

17~,~, GTE Comment, at 32-41; Sprint Comments at 30-42; MFS Comments at 42-48;
Time-Warner Comments at 44 USTA Comments at 28-36.
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regulatory fiat an ongoing, "ont-size-fits-all" shower of granular elements and subelements that

must be provided by all ILECs 18

Rather than promulgating an exhaustive list of unbundled elements, the Commission

should craft an approach to 1 etwork unbundling that affords negotiating parties maximum

flexibility to identify specific network elements to made available in accordance with their

respective needs and capabilitie). ~ Time Warner Comments at 44. The public interest is not

served by piecing out the netw )rk in the overly granular manner that the IXCs suggest, which

again is designed to encourage parasitic free-riding on the incumbent LEC network, rather than

to encourage the development If true facilities-based competition.

B. Subloop Unbundling is Not Technically Feasible and Should Not Be Required

The comments in this proceeding uniformly support the Commission's decision to

unbundle local loops as networ; elements, although there is some difference as to how to define

the element. USTA again urg' ~s the Commission to adopt USTA's functional definition of an

unbundled local loop in order 0 accommodate unbundling requests in a manner that preserves

technological and network flexi 'Jility.19 ALTS has proposed a similar functional definition, which

recognizes the need for such fl~xibility from the standpoint of new local competitors.2o

18For example, the IXC lists utterly fail to account for potential differences among LEC
networks, which simply may rot be capable of being unbundled in the same way at the same
points.

19~ USTA Comments at:9 (defining unbundled loop as the "transmission path from a point
of interconnection determined by the incumbent LEC in the serving central office to an
appropriate demarcation point m an individual customer's premises").

20ALTS states that loops "must be defined to embrace, as a minimum preferred outcome, any
transmission medium provided between the end office and the subscriber's premises." ALTS
Comments at 27. USTA's prorJosal for the most part is congruent with this definition.
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The record also reflects wnsensus among LECs,21 CAPs and CLECs,22 cable providers23

and some IXCs24 that subloop unbundling is of questionable technical feasibility at best, and

should not be automatically rt'quired under the Act. Subloop unbundling instead should be

addressed through the BFR precess as USTA and others have recommended.25

C. The Commission Should Adopt USTA's Proposed Port as the Unbundled
Element for Switching

All parties to this proceeding also agree that switching should be a fundamental unbundled

element made available by II ECs to requesting carriers. There is considerable confusion,

however, as to how this element should be defined.

At one extreme is the 'omewhat vague notion of a switching "platform," endorsed by

most of the IXCs and LEC competitors as a method of obtaining, at a non-compensatory rate,

much, much more than basic witching functionality. TCC states that the switching element

"would give a competing carrilT access to ... the switch on a capacity basis .... whether or

not actually being used by ILEC :s to provide their own current retail offerings." TCC Comments

21~, ~, USTA Comments at 30 & Declaration of Dr. Charles L. Jackson; Bell Atlantic
Comments at 23 & Declaratiol of Raymond F. Albers at 10-12; GTE Comments at 33-36 &
Attachment 1 "Unbundling of .oops into Feeder and Distribution Services."

22~, ~, ALTS Commems at 28 (stating that subloop unbundling should be available upon
bona fide request, and as part If negotiations).

23~, ~, NCTA Comments at 41-42 (noting that subloop unbundling "may not be
technically feasible, nor may i be necessary to achieve the goals of the Act," and urging the
Commission to "refrain from slbelement loop unbundling at this time").

24~,~, Sprint Commerts at 31-32 (noting that it is not clear "that further unbundling of
the loop is necessary for a competitive LEC to offer services to end users in an efficient manner,"
and recommending that sublOOJ unbundling be left to a BFR-like process).

25~,~, ALTS Comments at 28; Sprint Comments at 31; USTA Comments at 14-16.
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at 30. Similarly, MFS has proposed a never-ending laundry list of functions as "potential

network elements" that might be unbundled, including: E911 access and operator services; custom

calling features; virtual private ine services; sequential and rotary hunt; tone dial; Centrex; DID

trunks; toll and local access reSl rictions; signalling; numbering; recording; routing; dialtone; and

calling party ID. & MFS Co'nments at 47. Such approaches are flawed in several respects.

The first issue is one of technical definition; it does not make sense to unbundle a switch

in the manner TCC or MFS sllggest. The fundamental problem, as Sprint points out, is that

"unbundling" the switch is SOl nething of a misnomer to the extent that the term implies the

physical or technical separabilit y of switching functionality between entities utilizing the switch:

Although some portior,s of the switch (for instance, the line card) can in fact be
technically unbundled, tile preponderance of the switch is a shared resource which cannot
be physically partitioned into discrete components dedicated to the use of a purchaser.
Unavoidably, the centra processing unit, the operating and applications software, and the
switch matrix itself are ,witch functions shared between the incumbent LEC and all new
entrants utilizing that switch. In the case of local switching, the term "unbundling" (at
least from a technical, 1 lOt a pricing, standpoint) is primarily an issue of providing new
entrants'~ to shcired switching functionalities rather than providing dedicated
equipment or facilities.

Sprint Comments at 33-34. S ,,,,itching system generic software and common hardware is not

engineered and cannot be parti ioned on a per line or per carrier basis.26

A second problem grow; out of the first, i.&., viewing separate software-defined "services"

as segregable network "elemell1 s." MFS concedes that, since many of these services are software

based, "it is difficult to anticipate physical unbundling," but states that "the services themselves

can be unbundled from each Jther." MFS Comments at 47.. But MFS has collapsed two

26& Bell Atlantic Comme1lts, Declaration of Raymond F. Albers, at 14. For a more detailed
explanation of the vagaries an( problems of the switch "platform" concept,~ kL Declaration
of Ross M. Richardson, at 5-8
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concepts. To the extent that su,::h services are defined, they are LEC retail services, and should

be purchased as such under th ~ appropriate price standard for resale under Section 251(c)(4).

While carriers must, under t1e terms of the Act, be provided access to a "switching"

functionality, the Act once agai'1 does not mean that LECs must fundamentally alter the manner

in which their networks and seT-rices are configured. "Unbundling," in short, does not give MFS

or AT&T carte blanche to specal order features and functions that do not exist, and then require

LECs to foot the bill for their ~&D.27

USTA has proposed a rersion of a switching "port" that it believes is (1) a reasonable

compromise between the competitive interests of both ILECs and competitors, and (2) plainly

meets the requirements of the I\ct. The "port" approach proposed by USTA would include a

basic level of functionality SUCl as voice, dialtone and basic switching functionality that would

provide connectivity to switching associated with telephone lines and numbers, line-to-line

switching capability, line-to-tn mk switching capability, and inter-local switch connectivity. It

would not, however, includeertical features such as custom calling, which would be made

available as retail services that could be resold under the Act's resale pricing standard. USTA

Comments at 33.

USTA's proposal is comistent with the view of Sprint, which correctly notes that vertical

features and advanced functiols beyond a basic switching functionality are already unbundled

and provided at retail; accor<!ingly, they are not and should not be defined as unbundled

27The IXCs continually hold out the prospect that their unbundling proposals, and here, their
vision of a switch platform, molY yield "services based on existing LEC switch capabilities that
the LEC is not currently providing." TCC Comments at 30 n.31. The Commission should view
such claims with skepticism, especially given that the IXC comments offer no clue as to what
those services might be.
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"elements." Sprint Comments it 36. It is also consistent with the view of ALTS, to the extent

that ALTS claims a need for ;witching to be defined in such a way "that all the necessary

information to complete a call' is passed to interconnecting carriers. ~ ALTS Comments at

29. At the same time, USTA's proposal does not permit carriers to bypass the Act's retail pricing

standards, nor does it discourag~ LEC incentives to innovate. USTA thus urges the Commission

to adopt its proposal.

D. Operator Support Services and Directory Assistance, and Operational
Support Mechanisms Are Not Unbundled Network Elements

There are numerous pn lblems conceptually and specifically with the "laundry lists" of

unbundled network elements vlfiously proposed by AT&T, MCI and TCC. MCI in particular

has included Operator Services md Directory Assistance, as well as Operations Support Systems,

as unbundled elements. MCI l :omments at 18. There is absolutely no basis for doing so.

Operator call completi<n and directory assistance are services, not network elements.

They are not required to be unoundled, for example, under Section 271 of the Act, which only

requires that Bell companies provide nondiscriminatory access to operator call completion

services as a precondition to 1 lterLATA relief. Most carriers today already provide operator

services to other carriers on a f! ondiscriminatory basis via either contract or interstate tariff. ~

Bell Atlantic Comments at 30

Similarly, the definitior of "network element" under the Act simply does not extend to

a LEC's administrative, operat,onal or marketing support systems and personnel. There is no

sense in which these functions can be characterized as physical elements or related features and

functions of a LEC's network. -.ror does the Act require access to a LEC's back office operations,

such as billing and collection , if marketing services, in order to permit a competitor to provide
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the same "quality" of local servce as the LEC. LECs may be willing to entertain BFR requests

to provide such services, but they are not required to unbundle them by statute.

IV. PRICING STANDARHS

The three pricing standa i"ds established by Congress -- for interconnection and unbundled

elements; for the transport and l~rmination of traffic; and for resale -- are quite different. In each

instance, however, Congress p,~rmits the ILECs to recover their costs. But cost recovery is

precisely what many of the com menters would deny the ILECs. With respect to each of the three

standards, AT&T, MCI, DOJ ald others would systematically squeeze out legitimate costs, and

force the ILECs to subsidize m w entrants through below-cost pricing. Such below-cost pricing

is contrary to the Act, economi;ally unsound, and would constitute an uncompensated taking of

the ILECs property in violatiol of the Fifth Amendment.

A. Interconnection and Unbundled Elements

The view is widely held that TSLRIC is an appropriate starting point for the pricing of

interconnection and network ekments.28 If so, TSLRIC is still only a starting point. Those who

would stop the inquiry there \\ Juld leave cost recovery woefully inadequate.

First, as most commentl ~rs concede, the ILECs must be allowed to recover their joint and

common costS.29 Thus, TSLRI~ , must either be defined to include such costs, or those costs must

be added to any TSLRIC cakulation. Second, TSLRIC must measure the forward-looking

economic costs of existing neworks, not the costs of fictitious networks based on infinitely

28See, e.i" AT&T Commwts at 48; MCI Comments at 61; Sprint Comments at 43; TRA
Comments at 37; DOJ Comments at 26; Comptel Comments at 69; Cable & Wireless Comments
at iv; American Communicaticns Services Comments at 55; NCTA Comments at 49,

29See also, Speech of Ree( Hundt, at 6.
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malleable engineering assumptions. If a CLEC wants an ideal network, it can build one (and

bear the risk of guessing wrong ; if it wants to use an ILEC's network, it has to pay the real costs

of a real network. Third, the Il ,ECs must be permitted to recover their embedded costs. Those

costs were legitimately incurre d pursuant to regulatory oversight, and they cannot be simply

ignored.

Even with these adjustments, TSLRIC-plus should still not be used as a rigid pricing

formula. The structure and te> t of the Act and practical administrative considerations counsel

strongly against proceedings t< establish actual pricing levels and overwhelmingly in favor of

setting broad guidelines to be applied in private negotiations, arbitrations, and state review

processes. The Commission miy want to establish targets based on pricing proxies, but it must

make clear that departures up lr down from these proxies are appropriate based on individual

circumstances.

1. Joint and cnmmon costs must be recovered

Joint costs are the cost~ shared by a particular group of services, which will be incurred

even if anyone service in the group were to be discontinued. Common costs are the costs of

capital, labor, administrative 0 rerhead, and the like that are necessary to run a firm as a whole

and which are incurred so long as the firm is operating at all. With the exception of the extreme

and wilfully obstructionist po:ition taken by MCI and, in places, AT&T, there is emerging

consensus that TSLRIC does n. It adequately cover joint and common costs even when calculated

on an element-by-element, as lpposed to service-by-service, basis. The Department of Justice

acknowledges in its comments that "TSLRIC rates may need to be adjusted to permit recovery

of forward-looking joint and Cl,mmon costs that may not be included in the sum of element-by-
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