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give the correct rule for investment decisions by a firm facing competition. 9

11. This calculat on is not mere economic theorYi it has long been

observed that competitive firms use a "hurdle rate" for investments far beyond

their estimated cost of ca>ital. 10 These high observed hurdle rates had remained

a puzzle for economics ani finance specialists. However, taking the sunk and

irreversible nature of m03t investments into account explains why competitive

firms use hurdle rates wh ch exceed the cost of capital by such large amounts.

TSLRIC calculations that a 3sume certainty give a very biased calculation because

they ignore the fundament 1 economic uncertainty which has such a large effect

on sunk and irreversible nvestments. To quote Ingersoll and Ross (1992):

"Perhaps what is mOEt remarkable about the analysis of this article is the
rather profound implication it has for the real world of investment
decision making. It is simply no longer the case that investment
decisions should b~ governed by the common NPV [net present value]
rule .... We should a 1so note that our analysis provides a rather simple
rationale for setting corporate rates above the cost of capital. With
uncertain interest tates, an investment should not be undertaken until its
projected rate of C'eturn is substantially in excess of its breakeven
rate." (op. cit., lp. 27-28)

TSLRIC which is built on he NPV rule is clearly wrong for long-lived sunk and

irreversible investments ;uch as those made in telecommunications networks.

12. The affidavit c Professors W. Baumol, ,J. Ordover, and R. Willig (BOW)

submitted on behalf of AT.T correctly notes that incremental cost provides the

correct standard for effie Lent economic outcomes. However they implicitly assume

a world of complete certa nty when they state, "Incremental cost represents the

additional cost to soci ~ty of producing a particular network element or

service ... " (p. 4). But Ln an uncertain world, risk always exists and someone

must bear the non-diversif iable risk. BOW neglect to account for uncertainty and

the cost of bearing th, large degree of risk which is inherent in sunk

investments. Indeed, it can be demonstrated through economic analysis that

investment decisions wh ch take account of the increased risk with sunk

This calculation LS an approximation because it combines two different
factors, and a change in ) affects the calculation for P, which in turn affects
the calculation for m.

10 Summers (1987) i1 a survey of firms found mean and median hurdle rates
to exceed the cost of carital by a factor of between 2 and 10.
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investments and uncertainty are socially optimal. By assuming away uncertainty

and not discussing the flee option that they would give to CLECs (and which

Ingersoll and Ross (1992) demonstrate is very valuable), BOW are not capturing

all of the costs imposed (1 the ILECs by the CLECs. 11 Thus, their recommendation

leads to economic ineffic ency and a socially sub-optimal outcome.

B. Efficient Entry Decisions

13. The DOJ claims :hat a second advantage of a pricing standard based on

TSLRIC is the "creation f the 'right' investment incentives for competitive

facilities-based entry" i l terms of the "entrant's 'make or buy' decision with

respect to network elements (DOJ, p. 29). The DOJ is again incorrect because it

has failed to take accoult of the effect of sunk and irreversible investment

together with uncertainty The typical rule based on certainty or no sunk costs

says to invest if the ope "ating cost plus the cost of capital is less than the

price: C + rI < P or equi alently (P - C) II > r. However, suppose future demand

is uncertain so that futule price is also uncertain. If you invest in a sunk and

irreversible capital good and the price decreases sufficiently, you can be left

losing money because the 'apital good cannot be used elsewhere. Thus, for sunk

investments one expects a firm to have a rule of (p - C)/I > mr where m > 1. Now

TSLRIC sets the cost equa to C + rI so it sets m = 1, which is incorrect. The

size of m depends on undeclying economic factors and the amount of uncertainty

as before, but as the abc Ie calculations show, m can be quite large. 12

11 An example may :larify this situation. Suppose that a customer of
microprocessors approaches a manufacturer and wants to negotiate a price for a
custom made chip which rill require a dedicated sunk cost investment whose
economic lifetime is 10 years. Under usual competitive situations, if the
customer commits to buy a guaranteed number of chips over the next 10 years, the
price will be much lower than if the customer only commits to buying the chips
for 1 year. BOW's descril'tion of the basic principles of estimating TSLRIC (pp.
9-13) would lead to the same estimate regardless of whether the contract was for
1 year or 10 years. Howerer, the efficient economic outcome and the price will
very much depend on the :ontract terms of which party, in fact, does bear the
risk. Thus, BOW's negl,!ct of uncertainty is contradicted by actual market
outcomes and does not cc t"respond to economically efficient outcomes that are
observed in competitive parkets.

12 Dixit and Pindy::k (1992, p. 260) explain the entry decision: "If
competitive firms adopttd the rule of entering when the price reached Po
[equivalent to the TSLRI'< set price], they would earn a normal return only at
those instants when entr) was taking place--they would earn lower return at all
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14. Thus, contrary to DOJ's claim, TSLRIC-based network element prices

will set too ~ a signa] for facilities-based investment. The new entrant,

which also must account f(r sunk investment and uncertainty, will buy too much

from the ILEC which reducEs productive efficiency if the new entrant could have

done the investment more .fficiently.13 Society's resources will be wasted.

15. Again, I point to two real world economic outcomes which this theory

explains. When the US de liar exchange rate rose rapidly in the early 1980's,

economists were puzzled that foreign imports to the US or investment in

manufacturing capacity i1 the United States did not increase as quickly as

economic theory would have predicted. According to purchasing power parity (PPP)

calculation, the dollar "as highly over-valued. However, when Baldwin and

Krugman (1989) took acc( unt of sunk costs of manufacturing investment and

uncertainty, they realize( that a significant premium to the investment cost had

to be taken account of, b~cause the exchange rates could certainly decrease as

well as increase. SimiJirly, for exit decisions from an industry, outdated

economic theory says that a manufacturer should shut down if its variable costs

exceed the price of the pcoduct. Yet, during recessions we see, for instance,

that Ford continued to make cars despite suffering enormous losses (not

accounting for depreciati< n). The explanation arises because Ford has tremendous

sunk costs in its manufac uring plant and even more important sunk costs in its

dealer network and reputaion and name recognition with consumers. If Ford had

shut down in 1982, much )f this sunk investment would have been lost if Ford

later decided to re-enter the industry. When demand increased again, Ford would

have to make many new SUlk investments to restart its operation. The modern

economic theory of sunk C( sts and investment explains why Ford did not shut down.

other instants. The av~rage return over time would then be insufficient to
justify the initial inveEtment expenditure."

13 BOW's discussion of entry decision and make-or-buy decision (p. 5) is
correct when they say th~ expected costs of expansion or entry are compared to
the expected incremental revenue. But with uncertainty the expected cost must
contain a component whicl reflects the uncertainty combined with the sunk cost
investment. TSLRIC does not capture this uncertainty, but instead assumes a
certain outcome.
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The IXCs and DOJ make no ll'~ntion of the sunk-cost effects in their argument for

TSLRIC. This neglect of llodern economic analysis causes them wrongly to claim

that TSLRIC prices will leid to efficient entry decisions. In actuality, TSLRIC

set network element price- will lead to too little facilities based entry and

will lead to lost economi, efficiency and a waste of society's resources.

C. The "Com~etitiy,: Market" Standard

16. The DOJ (pp. 2F-29) advances a "competitive market" standard for the

provision of network elemimts to new entrants, CLECs. However, the DOJ adopts

the perfect information a ld no uncertainty approach to competitive markets and

ignores sunk costs. Thus DOJ's advice is similar to a perfect competition type

of outcome. It is impOl tant to recognize that no network industry ends up

anywhere close to this outcome of perfect competition. Sunk costs and

externalities which aris. from networks ensure that the perfect competition

outcome will not occur. ! ighly imperfect competition is the expected outcome-­

e.g airlines in transp )rtation, ATM networks in banking, credit payment

networks, and operating systems for computers (where applications must

interconnect). To attemp to impose a theoretical ideal through regulation, on

a real word situation in which the ideal cannot occur because of technology,

leads to inefficient ecoD)mic outcomes.

17. The Telecommul ications Act of 1996 establishes other factors which

will make telecommunicat .ons depart even more from how even an imperfectly

competitive industry typi ~ally operates. None of the industries discussed above

has a universal service obligation, e. g. Microsoft is not required to make

certain that 95% of res dential customers have a computer and use Windows.

Similarly, no airline iE required to provide cross subsidies to residential

customers by pricing bell w cost. No airline is required by Congress to charge

the same amount for a 200 nile flight as for a 2000 mile flight (rate averaging) .

Nor are banks required tc provide free service to a given group of customers as

ILECs are required to :10 for information service providers. Thus, the

"competitive market" idell, in terms of perfect competition, is far from the

actual situation, especially as applied to local exchange service obligations of



ILECs. As an economist,

11

I certainly favor increased competition in

telecommunications. HOWEver, a realistic view of the competitive structure

engendered by the technolcgy and regulatory and legislative obligations imposed

on the ILECs provides the f conomic constraints under which the industry operates.

The DOJ assumes away thes~ economic constraints in its policy recommendations.

Neglect of these real wor d policy considerations is not the correct approach.

18. Similarly, the Hatfield model submitted by Mcr assumes a "start from

scratch" world where tecm ology has never changed, no uncertainty exists, and no

firm ever made an investrr~nt without correctly predicting how technology would

change. However, in the real world of uncertainty and asymmetric information

companies do make mistakEs. For example, the 1982 AT&T prediction that by the

year 2000 only 1 million ~ellular subscribers would exist and the 1985 decision

by MCl to sell off all of its cellular spectrum at about $25 per pop were both

multi-billion "mistakes" Yet, the Hatfield study does not allow for these

"mistakes", and instead says that the new entrants should get all of the

benefits of uncertainty. Thus, Hatfield wants the lLECs to bear all of the risk

and the CLECs to get all of the rewards of uncertainty.

19. Under this s tuation, the lLECs' incentive will be to invest too

little and the 1996 Act' > explicit goal "to accelerate rapidly private sector

deployment of advanced telecommunications and information technologies and

services to all American" will not occur. Correct investment incentives must

take account of the techlological uncertainty and the sunk costs of investment

to provide the correct economic incentives for ILECS and new entrants to

invest. 14

14 The Hatfield s:udy r s reliance on TSLRlC is incorrect for the same
reasons that the IXC's and DOJ's reliance is incorrect. Further, the Hatfield
study proposal would not allow for recovery of joint and common costs which the
DOJ does recognize shouJd be recovered by the lLECs.



Subscribed and sworn to before r Ie
this 29th day of May, 1996.

My Commission Expires: July 3 1998.
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PART XX

IMPLgMENTATION OF LOCAL COMPETITION

Subpart A - General

XX.OOl Purpose. The purpose of the rules in this part is to

2 specify the guidel nes to be followed by States and

telecommunications carriers, local exchange carriers (LECs) and

'± Lncumbent local ex'hange carriers (ILECs) in meeting the

obligations of §§ 51 and 252 of the Telecommunications Act of

f) L996 and to promot facilities-based competition in the

provision of telep lone exchange service and exchange access

,8 serVlce.

1 XX.002 Definiti>ns. For purposes of this part-

1 (a) UNBUNDLED ,OCAL LOOP .-Unbundled local loop means the

L1 transmission path rom a point of interconnection determined by

12 the ILEC in the seving central office to the appropriate

L3 demarcation point, on an individual customer's premises.

L4 (b) SWITCHING 'ORT.--Switching port means the physical

15 connection between the loop and the switch. In providing

L6 connectivity to sw tching associated with telephone lines and

17 numbers, line-to-l ne switching capability, line-to-trunk

18 switching capabili y, and inter-local switch connectivity, such

19 term does not incl Ide vertical services such as custom calling

20 or switching capac ty.

2 (c) BONA FIDE REQUEST -Bona fide request means-

2~~ (1) A r ~quest that ident if ies : (A) the specif ic

23 point (s) of i iterconnection sought; (B) any desired

24 interface and other technical specifications; (C) the date

2!~ when intercon lection is desired; (D) the projected

26 quantity of i Iterconnection points ordered with a demand

2 forecast; and (E) any desired changes in LEC operations or

28 procedures.

1



1 (d) TECHNICALLY FEASIBLE. -Technically feasible for

2 interconnection purJoses means the point of interconnection

3 which--

4 (1) 1S c~fined by an interface that can be

5 disclosed, orc2red, provisioned, maintained and billed for

6 without uniquE or special handling;

(2) affc rds non-discriminatory access that can be

2 managed withol t undermining network reliability,

increasing the risks of physical damage, service

1 impairment, s, rvice degradat ion, or service outage, or

1 creating a ha ard to customers or operating personnel;

12 (3) can be achieved in a manner that is consistent

13 with applicab e industry standards and protocols for

L4 equipment int 'nded f:>r the specific environment in which

15 it is located (e.g., Central Office, Outside Plant, etc.)

]~ consistent wi h the standards the ILEC applies to itself;

17 and

18 (4) meE _s by means of physical and/or logical

19 interconnectj ln the service and security needs of

20 interconnectc rs, the ILEC network, and the public.

21 (e) INCUMBENT LOCAL EXCHANGE CARRIER.--Incumbent local exchange

22 carrier (ILEC) me~ns a carrier that on February 8, 1996,

<_ provided telephon r exchange serVlce In a State and either: (A)

~4 on such date was member of the exchange carrier association;

or (8) is a perso or entity that became a successor or assign

G of a member descr bed In clause (A. If a local exchange

7 carrier has offer d telephone exchange service in a State for

28 three years, such carrier shall be considered an incumbent

29 unless the State letermines that such designation is not In the

30 public interest. A local exchange carrier may also be

31 considered an ILE . if: (A) such local exchange carrier

32 occupies a positi ln in the market for telephone exchange

service within ar area that is comparable to the position

34 occupied by a cal t-ier described above; (B) such local exchange

35 carrier has substantialJy replaced an ILEC described above; or

2



1 iC) the State detel~ines that such designation is In the public

2 interest.

:( I:, f) TELECOMMUN ~=ATIONS CARRIERS. ·-The term "telecommunications

4 carriers" shall ha'e the same meaning as in Section 3 of the

Act [47 U. S . C. § 3 44)] .

( Subpart B - Duti3s Imposed by § 251(c) on "Incumbent Local

Exchange Carrier"

R (ILEC)

() XX.IOl Interconnection.

If) (a) Each ILE ' shall provide to requesting

1 telecommunications carriers interconnection with such ILEC's

l~ network at any tec lnically feasible point for the transmission

13 and routing of tel ?phone exchange service and exchange access,

14 ~t rates, terms, a Id conditions that are just, reasonable, and

15 non-discriminator} Such interconnection shall be at least

16 equal in quality t ) that provided by ~·he ILEC to itself, any

17 subsidiary or affi liate, or any other party. For purposes of

18 this subpart, equc in quality means the same or equivalent

1 () interface speci f ie 3t ions, install at ion, and repair intervals.

20 (b) Physica: and/or logical nterconnection points must

2J meet the service i nd security needs of interconnectors, the

22 ILEC network, and the public.

,:: (c) An ILEC' .. obligation to consider a request for

24 interconnection s ould begin with the submission of a bona fide

5 request (BFR)

h (1) AFR shall include a commitment either to order

'7 the item(s) equested in the quantity requested, or to pay

8 the ILEC's c lStS of processing the request .

.J. ') (2) Re juesting telecommunications carriers should be

30 permitted tc cancel BFRs at any time, but at a minimum

1 should compe Isate the ILEC fer reasonable costs incurred

32 through the fate of cancellation.

3 (3:1 II ~Cs should prompt 1y advise requesting carriers

34 of the need ~or additional information. Once necessary

35 information s received, the incumbent should then
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1

promptly procEss and analyze the request, and notify the

requesting caJrier of the results within 90 days of such

request. The analysls should include whether the request

LS technicall' feasible. If the request is technically

feasible, the ILEC should proceed promptly to develop the

requested ser lces, determine their availability at the

requested poi t, determine the applicable prices, and

establish est mated installation intervals. To the extent

that the requ 'st is not technically feasible, the ILEC

should notify ~he requesting carrier as soon as possible,

and should pr lmptly provide a written report setting forth

a detailed ba lis for this conclusion.

13 (4 ) ILE 's shall be authorized to recover the costs

1 i-.)

16

17

18

1 9

'I (,
L., .,J

21

22

23

24

3 3

of any invest lent required or expenses incurred to provide

the requestec interconnection.

XX.I02 Collocation.

(a) Each ILE' has the obligation to provide physical

collocation of eqt Lpment necessary for interconnection or for

access to unbundlE i network elements at the premises of the

local exchange cal ~ier pursuant to and in accordance with the

requirements set " )r in t his subpart,

(b) ILECs s1 all provide for physical collocation of

equipment necessaJ y for interconnertion between ILECs and

competitive local exchange carriers (CLECs) except that such

ILECs shall offer virtua: collocation instead of physical

collocation, upon a finding by ther'elevant State commission,

that physical col ocation is not practical for technical

reasons or space imitations.

(c) Physica collocation shall be deemed not practical,

for technical reaons or space limitations, at an individual

central office, i that ~ffice lacks physical space to

accommodate physi 'al collocation or :is such space available for

physical collocat on has been exhausted.

- 4 -



(d) For the

collocation means

carriers-

lUrposes of this subpart, physical

he ability of requesting telecommunications

,~

11

12

13

14

1

1 '7

L8

1 J

20

21

22

24

21:)

26

27

28

29

34

(1) to llace their own equipment necessary to

terminate bas c transmission facilities within or upon the

ILEC's centra office buildings; and

(2) to Ise such equipment to connect their own fiber

optic systems microwave radic transmission facilities, or

other network facilities (where reasonably feasible) with

the ILEC's eClipment and facilit es.

(e) The duty to provide physical collocation does not

require an ILEC tc provide such arrangements by means of tariff

or provide average 1 rates for such arrangements.

(f) The loca ions where ILECs should be required to

permit collocatior are: central offices, tandem switch

locators and remot ' switching nodes that serve as switching

points for switche transport (subject to space availability)

(g) Nothing n this subpart sha I prohibit an ILEC from

8ffering virtual c )llocation if the CLEC so requests.

XX.I03 Unbundlei Network Elements.

(a) Each ILE shall provide to requesting

telecommunicationE carriers, for the provision of telephone

exchange and excha 1ge access services; non-discriminatory

access to network ~lements on an unbundled basis at any

technically feasit Ie point on rates, terms and conditions that

are ~ust, reasonat e, and non-discriminatory.

(b) A netwoI c element obtained under this subpart may be

used by the requeE ing telecommunications carrier, in

combination with j s own facilities, only to provide a

telephone exchange and exchange access service, including

obtalning billing ind collection, transmission, and routing, of

the E3ervice.

(c) Upon ree ~est, all ILECs shall provide to requesting

telecommunicati8nE carriers for purposes of providing a

telephone exchange and exchange access service-

- 5 -
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14

1

16
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19

2

2
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L .•

2

24

2 ~'

26

2'7

28

34

(1) locil loop transmission from the central office

to a customer s premises, unbundled from local switching

or other serv ces;

(2) loc 11 transport froIT the trunk side of the

wireline loca exchange carrier switch, unbundled from

switching or ,ther services;

(3) loc 11 switching port unbundled from local loop

transmission; and

(4) dat lbases and signalling necessary for call

routing and c lmpletion.

(d) An ILEC :3 required to provide a network element only

Lf the requesting elecommunications carrier establishes that

Lts failure to obt in such network ~lement would impair its

ability to provide the telecommunications services involved.

For purposes of t~h s subpart, impair means that the function,

features, capacity or information involved cannot otherwise be

provided by the re'~esting carrier, or obtained from another

source or existing services of the ILEC including access or

resold services, a d the failure to obtain the network element

would materially d minish the quality of such

elecommunications service.

(e) In the c se of proprietary network element, an ILEC

s required to pro ide unbundled access to such element only if

~he requesting tel communications carrier establishes that

access is necessar for the requesting carrier to provide a

t~elecommunications service. For purposes of this subpart,

necessary means th t the requesting <:,arrier could not provide

Lhe telephone exch nge and exchange access service without

access to such prol rietary network element.

(f) For purp ses of this subpart, a network element lS an

unbundled faciliti s or equipment that the ILEC uses to provide

telecommunications service to its customers. A network element

can be unbundled f atures, functions, and capabilities,

ncluding access t numbers, databases, signaling systems, (for

- 6
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1

11

12

13

14

16

17

18

19

2 C)

21

22

23

24

2 '')

26

2'7

28

29

30

31

SS7 at the signal ransfer point) and information provided by

or in such facilit es or equipment, of the ILEC.

(g) Network ?lements do not include any service defined

as a telecommunica ions service under the Telecommunications

Act of 1996.

(h) Unbundlei network elements shall include:

(1) Loca loop transmission (or local loop) between

an ILEC's end office and the premises of the LEC's end

user, unbundl ~d from local switching and other services.

Telecommunica ions carriers ordering unbundled local loops

can connect t, the local loop via a cross connect provided

by the ILEC f 'om its main distributing frame, or other

designated f1 {me or point of demarcation, to the

requesting ca 'rier's transmission facilities terminated in

the ILEC's of ice through a collocation arrangement

pursuant to § 251 (c) (6) of the Telecommunications Act of

1996.

(2) LOCil transport from the trunk side of the

ILEC's local 3witch in such LEC's end or tandem office,

unbundled frcn switching and other services. Unbundled

local transpc rt can generally be connected through

arrangements included within existing expanded

interconnecti ,n services under the Commissions access

rules and apr licable LEC access tariffs.

(3) Loc il switching, unbundled from the loop.

Telecommunicc ions carriers ordering unbundled local

switching car connect to the ILEC's local switching

through a pOl, which provides access to the capabilities

derived from he ILEC's local switch, including local

usage and otl ~r capabilities that can be ordered in

conjunction ~ th the port on an unbundled basis. The

requesting tE ecommunications carrier can connect to the

port at a fre ne or other point of demarcation designated

by the LEC v' , a cross (:connect' provided by the LEC to the

requesting tE ecommunications carrier's transmission

- 7 -
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facilities te minated in the ILEC's office through a

collocation a rangement pursuant to § 251(c) (6) of the Act

[47 U.S.C. §51(c) (6)].

(i) ILECs shill not be required to provide access to

unbundled network 'lements for the purpose of enabling

Lnterexchange carr ers to originate and terminate interexchange

=raffic.

XX.104 Pricing)f Interconnection, Collocation, and

Unbundled Network ~lements.

(a) ILECs still be permitted to recover the total costs

~f providing any s~rvice or network element under this subpart.

(b) For the lUrposes of this subpart, total costs include

long run increment il, joint and common costs, and embedded

costs, and a reasc table prof it.

(c) For the Jurposes of this subpart, non-discriminatory

shall mean the ab~~nce of unreasonable discrimination.

XX. lOS Resale

(a) Subject 0 reasonable and non-discriminatory

restrictions as St3tes may permit, each LEC has the duty not to

prohibit, and not 0 impose any unreasonable or discriminatory

limit_ations on, t} e resale of its telecommunications services.

(b) Subject to reasonable and non-discriminatory

restrictions as SI ates may permit, each ILEC has an obligation

to offer for resa e, at wholesale rates, any telecommunication

serVlce provided 1 y such carrier at retail to subscribers who

are not telecommUJ ications carrier~3.

(c) The res le obllgation applies only to transmission

based telecommuni ations services.

(d) States ay prohibit-

(1) cr ss selling of telecommunications services

including th, selling of residential service to business

subscribers;

(2) th resale of promotional, discounted or special

packaged off ~rings;

(3) the application of resale to market trials;

- 8 -
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(4) the esale of services ~hat are no longer

available to he public, but are offered to a limited

class of pre-xisting customers;

(5) the application of resale to customer specific

contract arra 1gements offered to meet competitive bids;

and

(6) the application of resale to individual contract

arrangements.

(e) Wholesal' rates shall be set on the basis of retail

rates less the cos s of marketing, billing, collection, and

other costs that a ILEC avoids by selling its retail services

to a requesting tE ecommunications carriers instead of end

users.

(f) ILECs s1-111 be permitted to recover the cost of

expenses that it j lcurs in the provision of wholesale services.

(g) ILECs al ~ required to offer for resale only services

that such ILECs pI lVides at retail to end users.

Subpart C - Obligations of Local Exchange Carriers

XX.201 Resale.

Subject to rE3sonable and non discriminatory restrictions

as States may pern Lt, each LEC has the duty not to prohibit,

and not to impose:my unreasonable or discriminatory

limitations on, tIe resale of its telecommunications services.

XX.202 Reciprocal Compensation.

(a) Each LEI has a duty to establish reciprocal

compensation arraJ gements for the transport and termination of

telecommunication: services, but only in connection with the

exchange of the 1 cal traffic from the subscribers of another

teleC:communication carrier where such telecommunications

carrier directly nterconnects with ~he LEC and the local

calling scope of ach is continuous and contiguous or overlaps.

(b) Compens tion arrangements for the provision of

exchange access sall be governed by prevailing access tariffs

regardless of fro whom such traffic is received.
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(c) Nothing n this subpart, precludes recovery of joint

2 and common or embe Ided costs.

(d) Bill and Keep arrangements are permitted by this

4 subpart only to th . extent that the parties to any agreement

S waive mutual recov 'ry of costs.

XX.203 Exemptiols, Suspensions and Modifications.

1

11

12

(a) States ITlY terminate the exemption from the

requirements of § 51(c) of the Telecommunications Act of 1996

0nly on a company 'pecific basis. State-wide elimination for

all companies with n a State is not authorized.

(b) Rural te ephone companies are exempted from the

requirements of § 51(c) of the Telecommunications Act of 1996

[47 D.S.C. § 251(c ] until-

for interconn ction services, ~r network elements; and

that ruralensure

provide for a one year minimum service

he States free to require a longer service

Thi ~ requirement wil]

the State commission d.etermines (under

sue 1. company has received a bona fide request

(2)

(1)

period (with

period)

telephone cOITlanies are able to recoup the costs of the

subparagraph B)) that such a request is not unduly

economically lurdensome, 1S technically feasible, and is

consistent wi h § 254 of the Telecommunications Act of

1996 (other t'tan subsection (b) (7) and (c) (1) (D) thereof)

(c) A bona f de request shall include the following:

(1) The requesting carrier must offer service within

one year foIl lwing agreement en arbitration, and the

agreement mus

2 ··.. ··')

2

26

2 /1'±

2C1

13

L4

1 ::,

1

17

19

28 agreement ane that requesting carriers are 1n earnest.

be identifiee

specified, ar:!

must be giver

29

3D

32

(2) ThE points where interconnection 1S sought must

network components and quantities must be

the date when interconnection is desired

34

(3) ThE rural telephone company must be able to

recover an 1I lestment required and/or expenses incurred to

satisfy an J.. I erconnectLon Dr unbundling request. Thus,

- 10



the request in,

sufficient to

all costs inc

carrier must be willing to pay charges

compensate the rural telephone company for

rred in fulfilling the terms of the

'}

interconnecti n agreement t and those charges must be

reflected in he agreement or arbitration order. The

States t moreo er t may require additional assurances t such

as deposits 0 performance bonds.

(d) All LECs with fewer than two percent of the nationts

access lines are athorized to seek from States either a

1 suspension or a mo lification of the requirements of §§ 251(b)

1 "md k) of the Tel communications Act of 1996 [47 U.S.C. §§

L;: ,251 (b) and (c)].

(e) Suspensi ,ns or modi ficat ions may be granted by

(1 ) wher the wholesale rate for resold services

would be less than the cost of providing such service; and

(2) whe ! the LEC would lncur expenses to establish

unbundled net mrk elements where it would be at risk to

L7

16

14 States­

1

10

2

recover the t tal costs of providing requested network

elements.

21 ( f) States S lall grant suspension or modifications if it

22 is necessary-

2 J

24

(1) to ivoid a significant adverse economic impact

on users of t lecommunications services generally;

(2 ) to ivoid imposing a requirement that is unduly

26

27

28

economically 1urdensome; or

(3) to ~void imposing a requirement that is

technically j lfeasible; and

29 (4 ) is 'onsistent with the public interest t

3D convenience ttnd necessity.

(g) Adverse :~conomic impact on users of

34

telecommunicationf services means any instance in which an LEC

with fewer than t~) percent of the nation's access lines cannot

recover its total :ost, thereby providing a disincentive for

such an LEC to ma}e further investment ln the local area.

- 11 -



1 Other examples inc

remaining customer

increase in rates

ude situations where LECs include when the

of such an LEC would likely bear an

lr a reduction in service to cover a

4 shortfall or subsi iy to a new entrant

~ (h) Unduly E 70nomically burdensome conditions may be

established from 0 Ly showing that the LEC is not able to

recover its total 'ost. This would include items provided

3 below cost and int :rconnection requests that do not satisfy the

:) bona fide request Jrocess outlined above. When considering the

10 economic burden or the LECs with fewer than two percent of the

1 nation's access Ii les, States should assure the LEC of recovery

12 of any investment -equired or expenses incurred to sat isfy an

13 interconnection 01 unbundling request This includes

14 compensation from he requesting telecommunications carrier for

15 expenses incurred n satisfying the terms of the

16 interconnection a~reement, including those incurred in

17 developing costs z~d rates, modifying support systems, and

18 other relevant tel ns. Unduly economically burdensome also

19 means any instancE where such LEC 18 "at risk" for the expenses

20 incurred at the rE=fuest of a requesting telecommunications

21 carrier. The Stat ~ may require additional assurances, advance

22 payments, depositf or performance bonds, if necessary.

23 (i) Technic; 1 feasibil i ty, pursuant to this subpart,

24 should include an icknowledgement of the limited resources and

25 lack of economies 1f scale or smaller companies. Moreover, any

26 requested intercoJ nection arrangement must have been previously

27 implemented by a arge LEC. Even f the interconnection has

~)8 been successfully ':lccomplished at~ another installation,

~r:, consideration sho· Ld sti:LI be given to the cost-benefit of this

G specific interconl ection in light of the lack of economies of

scale and scope, nd resources of ~he small or mid-size

company.

- 12. -



CERTI FICATE OF SERVICE

I, Robyn L.J. Davis, de certify that on May 30, 1996 reply comments of the United

States Telephone Association were either hand-delivered, or deposited in the U.S. Mail,

first-class, postage prepaid to



Janice Myles (1 cc& 1disk)
Federal Communications Commission
1919 M Street, NW
Room 544
Washington, DC 20554

Robert J. Hix
Vincent Majkowski
Colorado PUC
1580 Logan Street
Office Level 2
Denver, CO 80203

Ann Kutter
Douglas Elfner
NYS Consumer Protection Board
99 Washington Avenue - Suite 1020
Albany, '\JY 12210

Carol Weinhaus
Telecommunications Industries Analysi~ Project
University of Florida College of Busines Admin.
121 Mt. Vernon Street
Boston. MA 02108

Richard t\.. Finnigan
Washington Independent Telephone As n.
2405 Evergreen Park Drive, SW
Suite B-1
Olvmpia, WA 98502

Philip L. Verveer
Sue D. Blumenfeld
Thomas lones
Willkie Farr & Gallagher
Three Lafayette Centre - 1155 21 st Stref , NW
Washington, DC 20036

David Turetskv
Carl Shapiro
Antitrust Division
US Department of Justice
555 4th Street, NW - Room 8104
Washington, DC 20001

David L. Meier
Cincinnati Bell
201 E. Fourth Street
P.O. Box 2301
Cincinnati, OH 45201

Bruce Hagen
Susan E. Wefald
Leo M. Reinbold
North Dakota PSC
600 E. Boulevard
Bismarck, ND 58505

W. Benny Won #76385
Publ ie Uti Iity Section
Oregon Department of Justice
1162 Court Street, N E
Salem, OR 97310

Edward C. Addison
Virginia State Corporation Commission
Division of Communications
P.O. Box 1197
Richmond, VA 23218

Howard J. Symons
Sara S. Seidman
Mintz, Levin, Cohn, Ferris, Glovsky and
Popeo, PC
701 Pennsylvania Avenue, NW - Suite 900
Washington, DC 20004

Bridger Mitchell
Charles River Associates, Inc.
285 Hamilton Avenue
Suite 370
Palo Alto, CA 94301

Anne K. Bingaman
Antitrust Division
US Department of Justice
555 4th Street, NW - Room 8104
Washington, DC 20001



Andrew joskow
John Haynes
Antitrust Division
US Department of Justice
555 4th Street, NW - Room 8104
Washington, DC 20001

Barry Grossman
Antitrust Division
US Department of Justice
555 4th Street, NW - Room 8104
Washington, DC 20001

Michael F. Altschul
Randall S. Coleman
Cellular Telecommunications Industry!' ssn.
1250 Connecticut Avenue, NW
Suite 200
Washington, DC 20036

Rachel J Rothstein
Ann P. Morton
Cable & Wireless, Inc.
8219 Leesburg Pike
Vienna, VA 22182

Cindy Schonhaut
Intelcom Group (USA) Inc.
9605 East Maroon Circle
Englewood, CO 80112

Stephen R. Rosen
Theodore M. Weitz
Lucent Technologies, Inc.
475 South Street
Morristown, N] 07962

Brad E. Mutschelknaus
Steve A. Augusti no
Marieann Zochowski
Kelley Drye & Warren
1200 19th Street, NW - Suite 500
Washington, DC 20036

john Henly
Antitrust Division
US Department of Justice
555 4th Street, NW - Room 8104
Washington, DC 20001

Donald j. Russell
Luin Fitch
Antitrust Division
US Department of Justice
555 4th Street, NW - Room 8104
Washington, DC 20001

James D. Ellis
Robert M. Lynch
David F. Brown
SBC communications, Inc.
175 E. Houston - Room 1254
San Antonio. TX 78205

Danny E. Adams
John J. Heitmann
Kelley Drye & Warren, LLP
1200 19th Street, NW
Washington, DC 20036

Albert H. Kramer
Robert F. Aldrich
Dickstein, Shapiro & Morin, LLP
2101 L Street, NW
Washington, DC 20037

Ri ley M. Murphy
Charles Kallenbach
American Communications Services, Inc.
131 National Business Parkway
Suite 100
Annapolis junction, MD 20701

Mary L. Brown
MCI
1801 Pennsylvania Avenue, NW
Washington, DC 20006



David W. Carpenter
Peter D. Keisler
Sidley & Austin
1722 Eye Street, NW
Washington, DC 20006

Mark C. Rosenblum
Roy E. Hoffinger
AT&T
295 North Maple Avenue
Room 324511
Basking Ridge, NJ 07920

Joel E. Lubin
Richard N. Clarke
AT&T
295 North Maple Avenue
Room 324511
Basking Ridge, NJ 07920

Kent E. Lillie
Shop At Home, Inc.
5210 Schubert Road
Knoxville, TN 37912

Christopher C. Kempley
Deborah R. Scott
Arizona Corporation Comm.
1200 West Washington Street
Phoenix. iA..Z 85007

Thomas J. O'Brien
Karen J. Hardie
Office of the Consumers' Counsel
77 South High Street - 15th Floor
Columbus, OH 43266

Glen A. Schmiege
Mark J. Burzych
Foster, Swift, Collins & Smith, PC
313 South Washington Square
Lansing, MI 48933

David L. Lawson
David M. Levy
Sidley & Austin
1722 Eye Street, NW
Washington, DC 20006

Stephen C. Garavito
Richard H. Rubin
AT&T
295 North Maple Avenue
Room 324511
Basking Ridge, NJ 07920

Karen E. Weis
AT&T
295 North Maple Avenue
Room 324511
Basking Ridge, NJ 07920

James A. Eibel
Network Reliability Council II Secretariat
7613 William Penn Place
Indianapolis, IN 46256

Robert S. Tongren
David C. Bergmann
Office of the Consumers' Counsel
77 South High Street - 15th Floor
Columbus, OH 43266

Agris Pavlovskis
Michigan Exchange Carriers Assn., Inc.
1400 Michigan National Tower
Lansing, MI 48901

Peter A. Rohrbach
Linda L. Oliver
Kyle D. Dixon
Hogan & Hartson, LLP
555 13th Street, NW
Washington, DC 20004



Bradley C. Stillman
Dr. Mark N. Cooper
Consumer Federation of America
1424 16th Street, NW
Washington, DC 20036

Stephen G. Oxley
Wyoming PSC
700 \N. 21 st Street
Cheyenne, WY 82002

Laura H. Phillips
j.G. Harrington
Dow, Lohnes & Albertson
1200 New Hampshire Avenue, NW - SI ite 800
Washington, DC 20036

John C. Lamb, Jr.
Northern Telecom Inc.
2100 Lakeside Boulevard
Richardson, TX 75081

Mark J. Colden
Robert R. Cohen
Personal Communications Industry Assl
500 Montgomery Street - Su ite 700
Alexandria, VA 22314

Timothy R. Grahm
Robert M. Berger
joseph M. Sandri, Jr.
Winstar Communications, Inc.
1146 19th Street, NW
Washington, DC 20036

Charles C. Hunter
Hunger & ow, PC
1620 Eye Street, NW
Suite 701
Washington, DC 20006

Steven T. Nouse
PUC of Ohio
180 East Broad Street
Columbus, OH 43266

Werner K. Hartenberger
Leonard J. Kennedy
Dow, Lohnes & Albertson
1200 New Hampshire Avenue, NW - Suite 800
Washington, DC 20036

Stephen L. Goodman
Halprin, Temple, Goodman & Sugrue
1100 New York Avenue
Suite 650 - East Tower
Washington, DC 20005

Wayne V. Black
C. Douglas jarrett
Susan M. Hafeli
Keller and Heckman
1001 C. Street, NW - Suite 500 West
Washington, DC 20001

Dana Frix
Maury C. Albert
Antony R. Petri Iia
Swidler & Berlin, Chtd.
3000 K Street, NW - Suite 300
Washington, DC 20007

Laurie Pappas
Texas Office of Public Utility Counsel
7800 Shoal Creek
Suite 290-E
Austin. TX 78757

Thomas P. Hester
Kelly R. Welsh
john T. Lenahan
Ameritech
30 South Wacker Drive
Chicago, IL 60606



Mike Pabian
Larry Peck
Gary Phillips
Ameritech
30 South Wacker Drive
Chicago, IL 60606

William P. Barr
Ward W. Wueste
Gail t. Polivy
GTE
1850 M Street, NW - Suite 1200
Washington, DC 20036

Leon M. Kestenbaum
Jay c. Keithley
H. Richard Juhnke
1850 M Street, NW - 11 th Floor
Washington, DC 20036

Madelyn M. DeMatteo
Alfred J. Brunetti
Maura C. Bollinger
SNET
227 Church Street
New Haven, CT 06506

Genevieve Morell i
Competitive Telecommunications Assn
1140 Connecticut Avenue, NW
Suite 220
Washington, DC 20036

Aaron I. Fleischman
Richard Rubin
Fleischman and Walsh, LLP
1400 16th Street, NW
Washington. DC 20036

Paul B. Jones
Janis A. Stahlhut
Donald F. Shepheard
Timer Warner Communications Holdin:',s, Inc.
300 Stamford Place
Stamtord, CT 06902

Antoinette Cook Bush
Linda G. Morrison
Skadden, Arps, Slate, Meagher & Flom
1440 New York Avenue, NW
Washington, DC 20005

Richard E. Wiley
R. Michael Senkowski
Jeffrey S. Linder
Wiley, Rein & Fielding
1776 K Street, NW
Washington, DC 20006

Rodney J. Joyce
J. Thomas Nolan
Ginsburg, Feldman and Bress
1250 Connecticut Avenue, NW
Washington, DC 20036

Michael H. Hammer
Michael G. Jones
Jennifer L. Desmond
Willkie Farr & Gallagher
Three Lafayette Centre - 1155 21 st Street, NW
Washington, DC 20036

Robert J. Aamoth
Wendy I. Kirchick
Reed Smith Shaw & McClay
1301 K Street, NW
Suite 1100 - East Tower
Washington, DC 20005

Mitchell F. Brecher
Steven N. Teplitz
Fleischman and Walsh, LLP
1400 16th Street, NW
Washington, DC 20036

Richard J. Metzger
Emily Williams
Association for Local Telecommunications Services
1200 19th Street, NW
Suite 560
Washington, DC 20036


