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SUMMARY

The Commission slould regulate all aspects of LEC-CMRS

interconnection compelsation under Sections 332 and 2(b) of the

Communications Act, n)t Sections 251 and 252. Moreover, contrary

to commenter assertic IS otherwise, the Commission should refrain

from classifying CMRS carriers as LECs or ILECs for any purposes

under Sections 251 anJ 252.

• LEC-CMRS INTERCONNECTION SHOULD BE CONSIDERED SEPARATELY:
As CTIA state( in its Comments, legal, factual and
practical con~ iderations counsel separate treatment of
LEC-CMRS inteJconnection compensation arrangements.
Namely, Secti( ,n 332, not Sections 251 and 252 should
govern the LE( '-CMRS interconnection compensation
relationship. In addition, because LEC-CMRS
interconnecti( ,n is different from LEC-CLEC
interconnecti, ,n with regard to traffic flows and
termination c( )sts, separate Commission treatment is
warranted. F nally, as a practical matter, the
Commission wi 1 not enhance, and may actually impair,
CMRS developffil'nt if it subsumes LEC-CMRS interconnection
issues into t ,e larger Sections 251 and 252 proceeding,
with its mora s of as yet unresolved issues.

• CMRS CARRIERS SHOULD NOT BE CLASSIFIED AS LECS OR ILECS
FOR ANY PURPOSES UNDER SECTIONS 251 AND 252: Contrary to
the assertion of some commenters, the Commission should
refrain from lassifying CMRS carriers as LECs or ILECs
for purposes If establishing unbundling, direct access or
other require'~nts. The 1996 Act is clear that CMRS
carriers shou d not be classified as LECs unless the
Commission de ermines otherwise. There are no current
market condit ons which would warrant CMRS carrier
classificatio as a LEC. Because CMRS carriers lack
substantial, Jersistent market power, classification as
an ILEC is si ~ly unwarranted.
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BEFORE THE

Federal <:ommunications Commission
WASHINGTON, D.C.

In the Matter of

Implementation of thE Local
Competition Provisiors in the
Telecommunications Act of 1996

CC Docket No. 96-98

REPLY COMMENTS OF THE
CELLULAR TELECOMMUNICATIONS INDUSTRY ASSOCIATION

The Cellule r Telecommunications Industry Association

("CTIAII), hereby subrits its Reply Comments in the above-

captioned proceeding

INTRODUCTION

In 1993, Congre: s radically transformed the regulatory

environment governin< r CMRS carriers: Congress, among other

things, (1) granted he Commission the ability to forbear from

unnecessary, burdens )me Title II obligations regarding CMRS

carriers, (2) preemp ed state regulation of CMRS rates and entry,

and (3) established he regulatory parameters to govern the

competitive entry of CMRS into local exchange services. 2

1

2

Implementation )f the Local Competition Provisions in the
TelecommunicatiJns Act of 1996, Notice of Proposed
Rulemaking in C~ Docket No. 96-98, FCC 96-182 (released
April 19, 1996) ("Notice ll

).

47 U.S.C. § 33~



CTIA Reply Comments
Dkt. 96-98 5/30/96

II.B.2.e.2 CMRS

In 1996, Congres3 has provided similar reform for the

remaining telecommuni:ations markets. That is, Congress enacted

provisions regarding =orbearance, state preemption, and

telecommunications carrier entry into the local exchange.

Integral to the ultirrate success or failure of Congress'

reformation efforts aLe Sections 251 and 252,3 provisions which

delineate the respective obligations and entitlements of

telecommunications pI :)viders, local exchange carriers, ("LECs II) ,4

and incumbent LECs (' ILECs") with regard to interconnection.

As CTIA explainEd in its comments, Sections 251 and 252 are

superfluous to the dEbate surrounding LEC-CMRS interconnection

arrangements, as Sect ion 332 already provides the relevant

regulatory parameter: Moreover, considering the factual 5 and

practical 6 distincticns between LEC-CMRS and LEC-CLEC

arrangements, separa' e treatment is fully warranted.

On reply, CTIA Iddresses those commenters who advocate

imposing the LEC and ILEC obligations found in Sections 251 and

47 U.S.C. §§ 25 , 252.

4 The term LEC, a; used in Section 251(b), refers to
competitiVE~ LEe; (" CLECs") .

LEC-CMRS interc)nnection involves different traffic flows
and different t~affic termination costs, while LEC-CLEC
termination is nuch more likely to involve balanced traffic
flows and simil~r termination costs. These distinctions
require indepenient consideration

As a practical natter, if the Commission regulates LEC-CMRS
interconnection arrangements under Sections 251 and 252,
instead of Section 332, CMRS development and entry into the
market as a corrpetitor to the local landline telephone
provider may bE hindered.
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252 upon CMRS . 7carr1ero.

CTIA Reply Comments
Diet. 96-98 5/30/96

II.B.2.e.2 CMRS

Such action is entirely unwarranted.

Congress specifically exempted CMRS carriers from classification

as aLEC.

carriers.

It refraiD~d from attaching ILEC obligations to CMRS

Congress OLd so for a very good reason.

In enacting legjslation designed to reform the CMRS market

in 1993. and more recently with the passage of the 1996 Act.

Congress recognized that the presence of competition. and the

corresponding absenCE of substantial. persistent market power, is

the determining factc r in the level of regulatory oversight

necessary. In essence, disparate regulatory treatment applied to

monopolist firms vis a-vis competitive firms is fully justified,

as necessary to protfct the public interest. No commenter can

credibly assert that Congress failed to recognize this market

power distinction. t is precisely this distinction which makes

all the difference 1] assessing the statutory obligations which

should apply to CMRS

7
See, e.g., COMA T , Corp. Comments (CMRS carriers effectively
act like LECs; :MRS subsidiaries of ILECs act as ILECs;
"ILEC" CMRS car-iers should be required to unbundle; CMRS
carriers should provide direct interconnection to their
facilities); Na:ional Wireless Resellers Association
Comments (all flcilities-based CMRS carriers should be
treated as LECs under Section 251(b), and some should be
considered ILECo; all facilities-based CMRS carriers must
interconnect wi:h the facilities of a reseller); see also
The Public UtilLties Commission of Ohio Staff Comments
(certain CMRS providers should be classified as LECS under
Section 251(b) Jased upon market share, diversity of network
and name recognition); Louisiana Public Service Commission
Comments (some ~MRS carriers should be considered LECs under
Section 251 (b) \
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CTIA Reply Comments
Dkt. 96-98 5/30/96

II.B.2.e.2 CMRS

I. Section 332, As Revised in 1993, Reflects Congress'
Directive to Remove and to Refrain From Imposing
Unnecessary, Burdensome Regulation Upon Competitive Firms.

In amending Sect on 332 in 1993, Congress established

"uniform rules" to gOlern all commercial mobile service offerings

"to ensure that all c3.rriers providing such services are treated

as common carriers unier the Communications Act of 1934.,,8 It

specifically determir~d, however, that it was only necessary to

preserve the "key pri1ciples II of common carriage such as

"nondiscrimination," 'tnd to permit "minimal state regulation. ,,9

It permitted the Comnlssion "authority to specify by rule which

provisions of title J1 may not apply, "co and it preempted state

rate and entry regulction of CMRS to "foster the growth and

development of mobilE services that, by their nature, operate

without regard to stcte lines as an integral part of the national

telecommunications i! frastructure." 1

In essence, by ts revision, Congress explicitly recognized

that the Commission' prior regulatory efforts (in the absence of

statutory reforrrl) to address the increasing competitive nature of

8

9

10

11

See House Repor at 259. See also H.R. Conf. Rep. No. 213,
103rd Cong. J Is Sess. 490 (1993) (the intent of Section
332 (c) (1) (A) "i; to establish a Federal regulatory framework
to govern the o:fering of all commercial mobile services") .
( "Conference Re )ort") .

See 139 Cong. R ':'c. H3287 (daily ed. May 27, 1993) (statement
of Rep. Markey)

House Report at 260.
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CTIA Reply Comments
Dkt. 96-98 5/30/96

II.B.2.e.2 CMRS

mobile services by la}Jeling emerging mobile services carriers as

"private II was creatin T harmful dispari ty . 12

In direct respon;e to this inherent and unintended

disparity, Congress r~vised Section 332 to permit federal

forbearance and to re1uire state preemption so that "the

disparities in the cue-rent regulatory scheme [do not] impede the

continued growth and ievelopment of commercial mobile services

and deny consumers tr·~ protections they need." 13

Of course, the 'ery disparities referred to by Congress were

ones in which providfrs of substantially similar services, who

were also similarly fituated (i.e., lacking substantial market

power) were subject to differing regulatory regimes. In specific

recognition and affiJmation of the Commission's previous (and

necessarily piecemea ) efforts to remove these burdens, Congress

introduced regulator' reform into the CMRS market to make

explicit the Commiss on's implicit intentions.

In fact, and diectly contrary to some commenters'

assertions in this p -oceeding, Congress specifically authorized

and required disparae federal and state regulatory treatment of

12 In fact, under :he law existing at that time, Congress found
that private carriers were "permitted to offer what are
essentially COTrmon carrier services. . while retaining
private carrier status. Functionally, these 'private'
carriers [becane] indistinguishable from common carriers but
private land mcbile carriers and common carriers [were]
subject to inccnsistent regulatory schemes [i.e., common
carriers were fubject to Title II plus state regulation and
private carrieJs were sUbject to essentially no
regulation]." House Report at 259-260 (citation omitted).

Id. at 260.
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CTIA Reply Comments
Dkt. 96-98 5/30/96

II.B.2.e.2 CMRS

wireless vis-~-vis wiceline local exchange service. This is the

very reason why it permitted the Commission to forbear from all

but Sections 201, 202 and 208 of Title II for CMRS, and the very

reason why it preempt,"d state rate and entry regulation, even in

those cases where the CMRS carrier was providing functionally

equivalent local exct~nge services in competition with the

. l' . mb 14wlre lne lncu ent.

14 Specifically, ir commenting upon the states' residual
authority to re~ulate CMRS providers for universal service
concerns, CongrEss noted that:

Nothing in this sUbparagraph shall exempt providers of
commercial mobiJe services (where such services are a
substitute for . and line telephone exchange service for a
substantial port ion of the communications within such State)
from requirement s imposed by a State commission on all
providers of te ecommunications services necessary to ensure
the universal a'ailability of telecommunications service at
affordable rat.e:. 47 U.S.C. § 332 (c) (3) (A).

As the Conference Rel,ort clarifies:

the Conferees iltend that the Commission should permit
States to regul, tte radio service provided for basic
telephone servi:e if subscribers have no alternative means
of obtaining ba,:;ic telephone service. If, however, several
companies offer radio service as a means of providing basic
telephone servi~e in competition with each other, such that
consumers can Cloose among alternative providers of this
service, it is lot the intention of the conferees that
States should b,e permitted to regulate these competitive
services simply because they employ radio as a transmission
means. ConfereJ.ce Report at 493 (emphasis added) .

These passages jemonstrate that (1) Congress specifically
recognized and:l.pproved wireless carriers providing "basic
telephone servj:e" in competition with wireline carriers;
(2) Congress deliberately and severely limited the
application of:;tate authority in regulating CMRS provision
of basic telept~ne service to situations in which the
wireless carriEr was the sole local exchange services
provider in the relevant geographic market; (3) Congress
specif ieally 1j mi ted the scope of state rate regulation
under these cilcumstances to universal service concerns, and

-6-



CTIA Reply Comments
Dkt. 96-98 5/30196

II.B.2.e.2 CMRS

II. The 1996 Act, As Well, Reflects Congress' Directive to
Remove and to Refrain From Imposing Unnecessary, Burdensome
Regulation Upon~ompetitive Firms

The most cursory examination of the 1996 Act reveals

Congress' intent to mlintain the policies reflected in Section

332. Specifically, t 1e interconnection and unbundling provisions

of Section 251
15

recoqnize three distinct levels of obligations

or duties to be impos~d upon various telecommunications

providers, entirely cependent upon their level of market power.

The general dut:es to interconnect (either directly or

indirectly) with othEr telecommunications carriers and to

maintain a minimum IE-vel of network compatibility16 applies to

almost all providers of telecommunications services, including

LECs, incumbent LECs and CMRS providers. 17 In turn, local

exchange carriers, a category from which CMRS providers are

specifically exclude( I have the additional obligations to provide

resale, number portaLility, dialing parity, access to rights-of-

nothing more; aId (4) the fact that wireless carriers used a
different techn)logy, i.e. radio, to provide essentially the
same basic tele)hone service as their wireline counterparts,
did not implica:e the retention of state jurisdiction. In
fact, as far as Congress was concerned, this was the proper
and intended ou come of its regulatory reform efforts. That
is because Congcess held key the relevant underlying market
power of the respective parties, and not the underlying
technologiE~s th2y employed to provide such services in
competition wit 1-1 each other.

15

16

17

47 U.S.C. § 251

rd. at § 251(a;

47 U.S.C. § 15~' (49) (expansive definition of
telecommunicat ons carrier) .
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CTIA Reply Comments
Dkt. 96-98 5/30/96

rr.B.2.e.2 CMRS

Finally, incumbent local

exchange carriers hav~ additional obligations to provide, among

other things, direct Lnterconnection, unbundled access, resale at

wholesale rates, and )hysical collocation. 19

It is no accider- that the duties and obligations imposed

upon all carriers in ~he interconnection provision

correspondingly incrE~se with their level of market power.

Congress specifjcally passed the 1996 Act as a means to

"provide for a pro-ccmpetitive, de-regulatory national policy

framework designed t< accelerate rapidly private sector

deployment of advancEd telecommunications and information

technologies and ser' ices to all Americans by opening all

1 " k .. 20te ecommunlcatlons m, r ets to competltlon." It recognized that

some markets, and SOlIe carriers in those markets, would need

closer regulatory su' )ervision as the transition to workable

competition was made Therefore, it intentionally created a

system of differenti 11 regulation based upon the ability to

exercise market powe .

18

IS

47 U.S.C. § 251 (b) (1) - (5). The 1996 Act defines a local
exchange carriEI::' as "any person that is engaged in the
provision of telephone exchange service or exchange access.
Such term does not include a person insofar as such person
is engaged in the provision of a commercial mobile service
under section :32(c), except to the extent that the
Commission fines that such service should be included in the
definition of : uch term." 4 7 U. S. C .. § 153 (44) .

47 U.S.C. § 25 (c) (1)- (6).

20 S. Conf. Rep. o. 230. 104th Cong., 2d Sess, at 1 (1996).
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CTIA Reply Comments
Dkt. 96-98 5130196

II.B.2.e.2 CMRS

Because CMRS carr-iers are demonstrated to lack the requisite

21 .market power, there lS no need to impose LEC or ILEC

requirements upon then. Nor has any commenter sufficiently

demonstrated such neei. Without such a basis, Commission action

at this time to impofe LEC or ILEC obligations on CMRS carriers

is simply unwarrantec

21 As CTIA has lone advocated, only carriers with substantial,
persistent markEt power should be subject to direct
interconnection under Section 201, 47 U.S.C. § 201. See,
~, CTIA CommEnts in GN Docket 93-252, at 41-42 (November
8, 1993); CTIA Feply Comments in GN Docket 93-252, at 21-22
(November 23, 1( 93); CTIA Comments in CC Docket 94-54, at
25-34 (Septembe: 12, 1994); CTIA Reply Comments in CC Docket
94-54, at 12-15 (October 13, 1994); CTIA Comments in CC
Docket 94-54, a' 3-15 (June 14, 1995); CTIA Reply Comments
in CC Docket 94 54, at 3-7 (July 14, 1995). Because of the
competitive nat, re of CMRS, the market is fully capable of
determining whel direct interconnection is efficient, and
therefore desirlble. This interpretation is also entirely
consistent with the 1996 Act. See 47 U.S.C. § 251(a), (c)
(telecommunicat ons providers have a duty to interconnect
with each other but they can do so indirectly via the LEC;
only incumbent ,ECs must provide direct interconnection to
their network

-9-



CONCLUSION

For these reasors, CTIA respectfully requests that the

Commission (1) regulcte LEC-CMRS interconnection arrangements

under Sections 332 aId 2(b) of the Act and (2) refrain from

classifying CMRS car] iers as LECs or ILECs for any purposes under

Sections 251 and 252
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