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To: Chief, Wireless Telecommunications Bureau

INITIAL COMMENTS OF VANGUARD CELLULAR SYSTEMS, INC.

Vanguard Cellular Systems, Inc. ("Vanguard"), through counsel and in accordance with

the Commission's Public NotiC'e, DA 96-604, released April 18, 1996, hereby submits its Initial

Comments in response to the Petition for Rulemaking ("Petition") filed by the Secretary of

Defense, as Executive Agent for the National Communications System ("NCS"), requesting that

the Commission adopt rules to provide "priority access" to cellular spectrum for National

Security/Emergency Preparedness ("NS/EP") responsiveness.

I. INTRODUCTION

1. Vanguard and its operating subsidiaries (hereinafter collectively, "Vanguard") are

licensed by the Commission to provide cellular service in a total of 26 MSAs and RSAs in the

eastern half of the United States, serving more than 400,000 subscribers. As a result, Vanguard

will be subject to any rules governing cellular priority access eventually adopted by the

Commission. Moreover, Vanguard has direct experience in confronting the need for priority
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access to cellular services in the aftermath of hurricanes and other public emergencies. Thus,

Vanguard clearly has standing pursuant to § 1.401 (c) of the Commission's Rules to submit

comments in the instant proceeding.

II. A VOLUNTARY, FEDERAL CELLULAR PRIORITY ACCESS
SYSTEM WOULD BE IN THE PUBLIC INTEREST.

2. Vanguard supports development of Federal rules governing cellular priority

access service ("CPAS"). Cellular carriers have provided critical communications links between

emergency personnel during many disasters. Hurricane Andrew and the Oklahoma City

bombing are but two recent examples. The public and emergency personnel clearly rely on

cellular service during these periods. Thus, providing Federal rules for the orderly access to

frequencies by emergency personnel generally would be in the public interest.

3. However, due to the potential high cost of implementing CPAS, and the current

lack of commercially available hardware and software, Vanguard believes that a voluntary, rather

than mandatory, program of CPAS and related roaming services is appropriate. Cellular service

providers have generally been public-spirited and have participated to the greatest degree

possible in meeting public and private emergency communications needs. Vanguard, for

example, provided handsets 10 emergency personnel during two hurricanes in 1995 in its Fort

Walton Beach and Pensacola, Florida markets when landline telephone service was completely

cut off. And several years ago, Vanguard provided cellular telephones to government and public

safety officials during a prison uprising at a Hershey, Pennsylvania prison. Given the cellular

industry's past efforts during emergencies, voluntary implementation of a properly structured
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CPAS program is highly likely as soon as technologically feasible. Vanguard certainly would

plan to participate in such an dfort.

III. ANY FCC CPAS PROGRAM SHOULD PROMOTE UNIFORMITY

3. One salutory effect of a Federal CPAS program would (and must) be uniformity.

The Petition notes that two states, New York and Oregon, have already adopted rules to govern

cellular priority access in emergencies. Absent Federal action, additional states are likely to take

cellular priority access action which differs from that taken by New York and Oregon. Cellular

providers may be faced with fi fty different state emergency systems, which will create confusion

among emergency personnel, ,It a minium, and is likely to increase the difficulty and cost of

implementing cellular priority access. In a worst case scenario, fifty different state emergency

systems may result in faulty. incomplete or unreliable implementation. Most important,

however, is that differing state CPAS programs will reduce the overall effectiveness of the

priority access system because, absent preemption, such systems will be limited by state

boundaries. In most emergencies, various Federal, state, and local government agencies, as well

as private organizations, need to cooperate· in order to provide effective service and avoid

duplication of effort. The Commission itself has said that "the number of public safety agencies

involved in emergency preparedness is usually substantial because the agencies' responsibilities

range from planning for disaster relief to coordinating tactical operations responding to threats to

life or property" and that "interoperable communications systems greatly enhance tactical

operations among multi-jurisdictional and multi-discipline agencies participating on the task

force. "1L Thus, a Federal CPAS system that preempts conflicting state standards is not only in
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the public interest, but is necessary to produce effective rules that provide for uniform priorities

among users in all emergencies. Adoption of one uniform set of Federal rules governing cellular

priority access would also make peacetime rules compatible with those that can be implemented

under the war emergency powers of the President, as authorized under Section 706 of the

Communications Act (47 U.S.C. § 606).

4. The Commission has previously laid the groundwork for preemption of

conflicting state priority access systems when it promulgated rules for the National Security

Emergency Preparedness Telecommunications Service Priority ("TSP"),2.i the system governing

priority treatment to authorized emergency personnel on the landline telephone network. In

adopting those rules, the Commission noted that "the TSP system cannot be an effective

mechanism for achieving national security emergency preparedness absent universal

applicability.";1i Although the Commission did not preempt state and local priorities in TSP, it

stated that it would preempt state telecommunications priorities "where there is a direct conflict

between national and state priorities for the use of the same intrastate facility or service. "'lL

Further, the Commission agreed it has the authority to preempt state priority systems, even those

governing purely intrastate functions:

Federal. State and Local Public Safety A~ency Communication Requirements Throu~h the Year
2QlQ., Notice ofProposed Rulemaking, WT Docket No. 96-86, FCC 96-155, released April 10,
1996, at 12 (hereinafter "Public Safety Rulemakin~").

2.i National Security Emer~ency Preparedness Telecommunications Service Priority System,
8 FCC Rcd 6650 (1988) (hereinafter, "TSP Rulemakin~").

rd. at 6652.

rd.
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Unless preempted by the national TSP system, the existence of
conflicting state priority systems would undermine the goal of
TSP and the intent of Congress through Section 1 of the Act to
promote the national defense. We therefore find the inclusion of
intrastate services under Section 4(a)(l)(B) of the TSP rules
represents a reasonable and necessary exercise of federal
jurisdiction under Section 1 of the Act.~

Finally, Vanguard believes the Commission's adoption of the instant rulemaking proceeding

could relieve the states of implementing similar state-wide rulemaking proceedings that will

eventually be preempted by federal rules in the area.Qi

IV. ANY FEDERAL CPAS SYSTEM MUST ACCOMMODATE
CONTINUED REGULAR. COMMERCIAL USE

5. Priority access in emergencies cannot be at the expense of regular commercial

use. The fact is that, in Vanguard's experience, during some emergencies, where conventional

wireline telephone service became unavailable, cellular plays a critical role in allowing vital

family and business communications to continue. Indeed, many of these conversations can be

important for public safety reasons such as identifying the whereabouts of missing individuals or

personal calls for assistance. [he continued availability of some regular commercial use during

emergencies likely will decrease public pressure on emergency and governmental agencies

involved in emergency relief activities.

~ ld.
Qi Vanguard urges the Commission to coordinate the instant proceeding with the ongoing
Public Safety Rulemakini (supra note 4) proceeding to ensure that the rules adopted in each are
consistent and promote the efficient use of all radio frequencies in the event of an emergency.
Vanguard perceives no current inconsistencies, but the Commission must be vigilant that its
parallel efforts do not ultimately embody conflicting obligations.
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6. To ensure that this continued use is protected the Commission should consider a

plan where a specific portion of the cellular spectrum would be reserved for CPAS during

emergencies. Of the 666 paired voice channels, Vanguard believes that 10% (i.e., 66 voice

channels) is a reasonable portion of spectrum to allocate solely to NS/EP use. The remaining

channels would be available for NS/EP or commercial use, but on a first-come, first served basis.

This would allow the public, as well as NS/EP users, to have access to cellular service during

emergencies.

V. TO BE REASONABLE AND EFFECTIVE, THE COMMISSION'S
RULES MUST PROVIDE CLEAR GUIDANCE ON WHEN

AND BY WHOM CPAS COULD BE TRIGGERED

7. For the sake of uniformity and to avoid unwarranted invocation of CPAS rights,

the Commission's Rules must clearly and unambiguously define "emergency," so that

participating carriers will have an understanding of when CPAS can be triggered. Although the

Rules proposed in the Petition state that emergency users would have access at all times, but only

use the frequencies during an emergency, these must be a uniform understanding of the term

"emergency" so that carriers, the public, and authorized NS/EP personnel know when priority

access is permitted. Clear guidance on when priority access may be used would deter improper

use of the spectrum during times of no emergency to the detriment of legitimate NSIEP users,

commercial users, and carriers.1i An identical definition should be employed under any CPAS

program to ensure consistency.

1L Although "emergency" is not defined in the NSEP/TSP proceeding, the term "National
Security Emergency Preparedness telecommunications services" is defined to include
"telecommunications services which are used to maintain a state of readiness or to respond to and
manage any event or crisis (local, national or international), which causes or could cause injury
or harm to the population, damage to or loss of property, or degrades or threatens the NSEP
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8. In the same vein, the Rules must specify an identifiable group or number of

officials who can initiate CPAS use. Cellular carriers cannot be forced to respond to a variety of

different public servants who each have their own ideas and perceptions about when these

priorities can be invoked. Such a requirement is consistent with the hallmark of uniformity.

VI. CELLULAR CARRIERS MUST BE PROTECTED FROM
LIABILITY WHILE PROVIDING CPAS

9. In providing CPAS, cellular carriers cannot be required to take on added risks that

might lead to expanded monelary liability. Cellular carriers must be indemnified from liability

arising out of their provision of CPAS, including any liabilities resulting from impaired

commercial service during an emergency. This would be consistent with the Commission's

clarification regarding liabilit) of wireline service providers under the TSP. Such action is even

more important in the case of cellular systems, because they are often the only source of voice

and data transmission in an emergency. The Commission's Rules must embody such protection.

VII. CONCLUSION

10. Adoption of a Notice of Proposed Rulemaking proposing rules for CPAS is in the

public interest since such rules would ensure that cellular service is available to legitimate

entities in the event of an emergency. But any such system must be voluntary, strive for

uniformity and promote interoperability among federal, state and local governments and private

relief organizations during a crisis.

posture of the United States." TSP Rulemakin~, 3 FCC Rcd 6650, 6673 (Part 64, Appendix A, §
3(f)) (1988).
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I, Lisa Y. Taylor, a secretary at :.he law offices of PatLon Boggs, hereby certify that I on this
:lrd day of clune 1996, a copy of the foregoing "lNITIAL COMMF:NTS OF VANCUAIW CF:LI.UI,AR
SYS'n:MS, INCH was sent by firsl class U.S. mail, postage prepaid, to t.he I'ollowing:

Robert McNaman, I';squirc *
Division Chief
Pr'ivate I':nl'orcerncnt Division
Wireless Telecommunications Bureau
l"cderal Commun caLions Commission
Room BOlO
202~) MStreet, NW.
Washington, DC 2055~
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